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CASES 

ARGUED  AND  DETERMINED.  1817. 

IN  THE 

Court  of  COMMON  PLEAS, 

AMD 

OTHER  COURTS, 

IN 

Michaelmas  Tenii^ 

In  the  fifty-eighth  Year  of  the  Reign  of  George  IIL 

MiTFORD  V.  Elliott,  (fl)  JunetA^ 

^HIS  case,  sent  by  the  Master  of  the  Rolls  for  the  Held,  that  i 

opinion  of  this  Court,  stated  in  substance  as  fol-  Jhc^^n  °ex- 

lows:  King  Henry  the  dth,  being  seised,  in  right  of  his  pectant  od  the 

crown  of  England^  of  the  tenements  hereinafter  men-  d«termiiution 
^  •  of  an  esute 

tally  ^nted 
hf  the  crown  to  a  subject  for  scrvkes,  was  not  barred  by  either  of  two  private  acti 
of  pariiaxnent  which  had  been  passed  for  confirming  a  settlement  of  the  estate  made 
by  tlie  tenant  in  tail»  which  settlement  purported  to  bar  such  reversiony  both  of  those 
acts  containing  an  express  saving  of  the  rights  of  the  crown*  but  neither  of  them 
nambig  the  crown  in  the  body  of  the  act ;  and  the  second  act  vesting  part  of  the 
settled  estate  in  trustees  for  sale,  with  directions  to  purchase  other  lands  with  the 
pvodoce  of  such  sale,  to  be  settled,  in  lieu  of  the  lands  sold,  to  the  same  uses  as  ex- 
yrcsied  in  the  former  act. 

It  was  also  held»  that  the  trustees  could  not  pass  a  foe  simple  in  the  settled  lands, 
which  diey  had  sold  under  the  secon^^act,  in  conformitf  to  die  powers  therein  given 
to  them. 

(«)  Dallas  3.  was  absent  during  the  argument  of  this  case* 
€•1  account  of  imfisposition. 

Vou  VIII.  B  tioned, 
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tioned,  in  consideration  of  the  good  and  gratuitous 
services  performed  by  his  servant  Sir  Gilbert  Talbot  to 
him  and  his  father,  and  to  be  performed  thereafter,  did, 
by  a  certain  grant,  duly  made  in  the  4  th  year  of  his 
reign,  duly  give  and  grant  to  Sir  Gilbert  Talbot^  his 
majesty's  manor  of  Byrfield  Abbotty  otherwise  Birfieldj 
with  its  appurtenances,  in  the  county  of  Berks^  and  all 
his  majesty's  lands  and  tenements,  rents,  reversions,  and 
services,  with  their  appurtenances,  in  Birfield  aforesaid, 
which  were  in  the  hands  of  his  majesty,  to  hold  to  the 
said  Gilbert  Talbot  and  the  heirs  male  of  his  body  law- 
fully begotten,  of  his  said  majesty  and  his  heirs,  by  the 
service  of  fealty  only. 

Afler  this  grant  was  made,  the  tenements  and  pre- 
mises, with  tlie  appurtenances,  so  granted,  descended  to 
and  legally  vested  in  Charles  Earl  and  only  Duke  of 
Shrewsbury^  as  heir  male  of  the  body  of  Gilbert  Tat- 
bot.  The  Duke  of  Shrcwsbtity  died  witliout  issue 
male,  and,  after  his  deaths  an  act  of  parliament  was 
passed,  (6th  Geo,  1.)  intituled  ^^  An  act  for  annexing 
the  late  Duke  of  Shrewsbury's  estate  to  the  earldom 
of  Shrewsbury^  and  confirming  Gilbert  Earl  of  Shrews- 
bury's settlement  in  order  thereto,  and  for  other  pur- 
poses therein  mentioned*"  By  this  act,  after  reciting, 
that  the  Duke  of  Shrembury^  by  lease  and  release  of 
30th  and  3 1st  October ,  1700,  after  failure  of  issue  male 
of  his  body,  and  other  uses  then  determined,  settled  all 
his  manors,  messuages,  farms,  advowsons,  rectories, 
tithes,  lands,  tenements  and  hereditaments  whatsoever, 
situate  in  the  several  counties  of  Berks  and  seven  other 
counties  named,  any  or  either  of  them,  or  elsewhere  in 
the  kingdom  of  England  or  Ireland^  whereof  or  wherein 
he,  or  any  others  in  trust  for  him,  had  any  estate  of 
inheritance,  to  the  use  of  George  Talbot^  third  son  of 

Gilbert  Talbot  (the  uncle  of  the  said  duke,)  for  life, 
1 9  sans 
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sans  waste;  remainder  to  trustees  to  preserve  contingent 
remainders;    remainder  to  the  use  of  the  first  and 
other  sons  of  George  TaUxd  successively  in  tail  male, 
andy  fiur  want  of  such  issue,  to  the  use  of  John  Talbot 
(eldest  son  and  heir  of  Thomas  Talbot^  deceased),  for 
life,  sans  waste;  remainder  to  trustees  to  preserve  con- 
tingent remainders ;  remainder  to  the  use  of  the  first 
and  other  sons  of  John  Talbot  successively  in  tail  male ; 
and,  for  want  of  such  issue,  to  the  use  of  Sir  John 
Talbot    for    life,  with    remainder   to   the  use  of  his 
first  and  other  sons  successively  in  tail  male ;  and,  for 
want  of  such  issue,  to  the  use  of  the  Duke  ot  Shrews-* 
bun/f  his  heirs  and  assigns  for  ever^  with  power  to  make 
jointures  and  leases  as  therein  mentioned;  and,  also, 
reciting,  that  the  Duke  oi  Shrewsbury^  by  his  will,  dated 
19tb  Jbfy,  1712,  settled  certain  other  manors,  lands, 
tenements,    &c.    in   the  same  manner  as  -  the  former 
manors,  &c«    were  settled,  and  confirmed  such  former 
settlement:    and,    further  reciting,   that  the  Duke  of 
Skrewsbwry,  on  the  1st  Februaiy^   1717,  died  without 
issue;  whereby  the  title  of  EarL  of  Shrewsbwy^  and 
the  reversion  and  inheritance  of  the  settled  manors, 
lands,  tenements,    &c.    descended   to   the  Right   Ho* 
nourable  Gilbert  then  lSai*l  of  Shrewsbuty ,  eldest  son 
and  heir  of  Gilbert  Talbot  (uncle  of  the  duke) :  and, 
further  reciting,   that  Sir  John   Talbot   died  without 
issue  male,  in  the  life-time  of  the  Duke  of  Shrewsbury  s 
and  that,  by  lease  and  release,  dated  the  Sd  and  4th  of 
Marchy  1718,  in  consideration  of  a  marriage  then  in- 
tended between   George  Talbot  and  Maiy  Fit:fftmlliam9 
and  1300/.  portion,  Gilbert  Earl  of  Shrewsbury,  George 
Earl  of  Cardigan,  William  Lord  Bishop  of  Salisbury,  and 
Sir  Jolin  Stanley  (parties  to  the  release),  according  to 
their  respective  estates  and  interests,  granted  to  Richard 
Lord   Lumley,    i^evill   Ridley,    (also   parties    thereto,) 
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and  their  heirs,   all   the  manors,  freehold  messuageSf 
farms,  advowsons,  rectories,  tithes,  lands,  &c.,    situate 
in  the  counties  of  Salqp^  Worcester^  Berks,  Chester,  SUtf" 
ford,  Oxford,  and  WUts,  or  elsewhere,  in  the  kingdoms 
of  Great  Britain  and  Ireland,  (with  certain  exceptions :) 
To  bold  to  them  and  their  heirs,  as  to  the  manors,  lands, 
tenements,  and  hereditaments,  in  the  said  counties  of 
Salop,  Worcester,  and  Berks,  to  the  use  of  Richard  Lord 
FitTmiUiam  and  George  Pitt,  (also  parties  to  the  said 
release,)  their  executors,   administrators,   and  assigns, 
for  the  term  of  99  years,  if  George  Talbot  and  Mary 
Fitrwilliam  should  jointly  so  long  live;  upon  trust,  to 
raise  the  clear  annual  sum  of  400/.  for  the  said  Maty^ 
during  the  said  term,  for  her  separate  use ;  and  upon 
further  trust,  to  permit  George  Talbot  to  receive  the 
residue  of  the  rents  and  profits  during  the  term:  and  as 
to  those  manors,  and  all  and  every  other  the  manors, 
&C.,  by  the  indenture  bargained  and  sold  (exc^t  as 
therein  is  excepted),  to  the  use  otGeorge  Talbot,  for  lifie^ 
sans  wastes  remainder  to  trustees,  to  preserve  contingent 
remainders ;  and,  after  his  decease,  to  the  use  and  intent 
'that  Mary  FitzxiUiatn  should  receive^  out  of  all  the  said 
manors,  &c.,  the  clear  annual  sum  of  1500/.  for  life, 
for  her  jointure,  with  power  of  distress  for  non-pay- 
ment thereof,  and  chargeable  therewith,  to  the  use  of 
Richard  Lord  Viscount   Fitsfwilliam  and  George  Pitt, 
their  executors,  administrators,    and  assigns,  for  200 
years,  for  the  better   raising  the  said  rent-charge   of 
1500/.,  and  securing  the  same;  and  after  the  expiration 
or  other  sooner  determination  of  the  said  term  of  200 
years,  to  the  use  of  the  first  and  other  sons  of  George 
Talbot,  on  the  body  of  Mary  Fitrmilliami  to  be  b^otten, 
in  tail  male  successively ;  and  for  want  of  such  issue,  as 
to  the  said  manors,  &c.,  in  the  said  counties  of  Worcester, 
Salop,  and  Berks,  to  the  use  of  the  said  Richard  Lord 
Viscount  Fittffwilliatn,  Sir  John  Webb  (party  to  the  re- 
lease) 
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lease)  and  George  Pittj  their  executors,  administrators, 
and  assigns,  for  500  years,  sans  waste  (which  term  hath 
since  been  determined),  upon  trust,  for  raising  20,000/., 
and  maintenance  for  the  daughters  of  George  Talbotj 
on  the  body  of  3iafy  FitzwiUiam^  to  be  begotten,  in  case 
they  should  have  no  issue  mide;  and  as  to  the  manors, 
&c  in  the  counties  of  Worcester^  Salop,  and  Berhy  from 
and  after  the  determination  of  the  said  term  of  500 
years,  and  also  as  to  all  other  the  manors,  &c,  therein- 
before limited,  to  the  use  ef  the  first  and  all  other  the 
sons  of  George  Talbot,  on  the  body  of  any  after-taken 
wife,  to  be  begotten  in  tail  male  successively ;  and  for 
want  of  such  issuer  to  the  use  of  John  Talboty  of  Long'- 
ford,  for  life,  without  impeachment  of  waste,  remainder  to  * 
trustees  ta  preserve  contingent  remainders,  remainder  to 
the  use  of  the  first  and  other  sons  of  John  Talbot,  in  tail 
successively;  in  which  release  there  was  a  power  toGeorge 
Talbot,  and  also  to  John  Talbot,  when  he  should  be  in 
the  actual  possession  of  the  manors  and  premises,  to 
make  jointures  to  any  women  they  should  marry,  not 
exceeding  the  yearly  value  or  sum  of  2000/.  a  year,  with 
power  siso  to  lease  the  said  manors,  &c.  (except  as 
therein  excepted)  for  21  years,  or  three  lives ;  and  re- 
dting,  that,  after  the  deaths  of  Gilbert  Earl  of  Shreoos- 
bury,  George  Talbot,  and  John  Talbot,  and  failure  of 
issue  male  of  their  respective  bodies,  the  title  of  Earl  of 
Strewsbury  would,  by  virtue  of  letters  patent,  by  course 
of  descent,  and  per  Jbrmam  doni,  come  to  William 
Bishop  of  Salisbury,  and  the  heirs  male  of  his  body ;'  it 
was  thereby  agreed,  that  Gilbert  Earl  of  Shreaosbury, 
George  Talbot,  William  Bishop  of  Salisbury,  and  Charles 
Talbot,  should  apply  for  obtaining  a  private  act  of  par- 
liament, for  settling  the  said  manors,  &c.,  on  WHUcmt 
Bishop  of  Salidmry,  and  the  issue  male  of  his  body,  after 
the  death  of  Gilbert  Earl  of  Shrewsbury,  George  Talboty 
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and  John   Talbot^  and  failare  of  issue  male  of  their 
bodies,  in  such  manner  as  should  be  advised:     And 
further  recidng,  that  the  said  Gilbert  Earl  of  Shrews* 
bury  was  desirous  that  the  settlement  should  be  further 
extended,  in  such  manner  as  was  thereinafter  mentioned, 
and  that  the  manors,  &c.  should  be  annexed  to  the  title 
of  Earl  of  Shremsbury^  in  such  manner  as  was  thereinafler 
expressed,  for  the  better  and  more  honourable  support 
of  the  title.     It  was,  at  the  petition  of  Gilbert  Earl  of 
SAreiodmry,  George  Talbot^  John  Talbot^  William  Talbot 
Bishop  of  Salisbury^  and  Charles  Talbot^  son  and  heir 
apparent  of  the  Bishop,  Edward  Charingfxm  and  Henry 
Talbot^  younger  sons  of  the  said  bishop,  enacted,  that  the 
recited  indentures  of  lease  and  release,  bearing  date  3d 
and  4th  Marchy   1718,  should  be  thereby  ratified  and 
confirmed ;  and  tliat  George  Talbot^  and  his  first  and 
other  sons,   and  the  heirs  male  of  their   bodies,    and 
Mary  Iiis  wife,  and  John  Talbot  of  Longjbrd,  and  his 
first  and  other  sons,  and  the  heirs  male  of  their  bodies 
respectively,  and  all  and  every  other  person  or  persons 
to  whom  any  use,  trust,  estate,  rent,  remedy  for  the  same, 
or  other  power  or  interest,  was,  by  the  said  recited  mar* 
riage  settlement  granted  or  limited,  should  be  enabled 
to  hold  and  enjoy  the  manors  and  premises,  according 
to  the  true  intent  and  meaning  of  the  marriage  setde- 
ment,  subject  to  certain  charges;   provided  that  neither 
the  first  nor  any  other  son  or  sons  of  George  Talbot  or  John 
Talbotf  or  of  Gilbert  Earl  of  S/irewsburyy  nor  any  the  heirs 
male  or  any  such  son  or  sons  issuing,  nor  any  other  per- 
'  son  or  persons  his  oc  their  heirs  male  of  his  or  their  body 
or  bodies  issuing,  to  whom  any  estate  of  inheritance  of 
or  in  the  premises,  or  any  part  thereof,  should  thereafter 
come,   descend,  or  accrue,  by  force  of  that  act,  who 
should,  within  six  months  after  he  or  they  should  attain 
the  age  of  eighteen  years,  take  the  oaths  and  subscribe 
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the  declaration  therein  mentioned,  and  who  should  from 
thencelbrth  continue  a  Protestant,  until  he  or  they 
attain  the  age  of  21  years,  should  after  he  or  they 
should  attain  the  said  age,  and  while  he  or  they  should 
continue  Protestants,  be  disabled  from  aliening,  giving, 
granting,  bargainings  selling,  or  otherwise  conveying 
away  the  said  manors,  &c.  or  any  other  the  pre- 
mises thereby  settled,  or  any  part  thereof,  but  might 
alioi,  giv^  gnmt,  bargain,  sell,  or  otherwise  convey 
away  the  same,  or  any  part  thereof,  as  freely  and 
afaaolutdy  as  he  or  they  might  have  done  if  that  act 
never  had  been  made.  The  following  saving  clause 
was  contained  in  the  act :  *^  Saving  also  and  reserving 
to  our  sovereign  lord  the  king,  his  heirs  and  successors, 
and  to  ail  and  every  person  and  persons,  bodies  )X)litic 
and  corporate^  their  heirs,  successors,  administrators, 
and  assigns,  (other  than  and  except  the  said  Gilbert 
Earl  of  Shrewsbury,  and  his  heirs  and  assigns,  the  said 
George  TtMot,  brother  of  the  said  Earl  of  Shrewsbury^ 
and  the  issue  male  of  his  body,  and  the  said  John  Talbot 
of  Longjbrdj  and  the  issue  male  of  his  body,)  all  such 
right,  title,  claim,  or  demand  whatsoever,  as  they, 
every  or  any  of  them,  might,  could,  or  ought  to  have 
had,  claimed,  held,  or  enjoyed,  in  case  this  act  had 
never  been  made,  any  thing  hereinbefore  contained  to 
the  contrary  notwithstanding." 

Another  act  of  parliament  was  made  and  passed, 
43  Geo.  8.,  intituled,  "  An  act  for  vesting  part  of  the 
settled  estates  of  the  Right  Honorable  Charles  Earl  of 
Skreaadmry,  in  the  counties  of  Salop,  Chester^  Berks, 
Wilts,  and  Oxford,  in  trustees,  to  be  sold,  and  for 
laying  out  the  monies  to  arise  by  such  sale  in  the  pur- 
chase of  other  lands  and  hereditaments  to  be  settled  in 
lieu  thereof,  to  the  same  uses,  and  subject  to  the 
same  restrictions;"  whereby,  after  reciting  the  former 
act,  and  reciting,  that  the  Right  Honorable  Charles 
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then  Earl  of  Sareaosbury^  w&s  the  heir  male  of  George 
Talbot  deceased^  on  the  body  of  itfory  his  wife^  his  late 
grand&ther  and  grandmother,  and  was  entitled  to  an 
estate  in  tail  male  in  possession  of  the  said  settled 
manors  and  estates,  subject  to  the  restriction  imposed  by 
the  6  Geo*  1. ;    and  reciting,  that  on  the  decease   of 
Charles  Earl  of  Shrewsbury  without  issue  male,  the  title 
of  Earl  o{  Shremsbury^  and  the  said  manors,  &c.  would, 
under  the  limitations  of  the  indenture  of  settlement  of 
the  4th  March,  1718,  and  G  Geo.  U,  descend  and  accrue 
to  the  Honorable  John  Joseph  Talboty  his  brother,  and 
his  issue  male.;  and  reciting,  that  certain  parts  of  the 
estates  so  settled  and  limited  consisted  of  undivided 
shares,  and  that  others  were  dispersed  in  many  parcels, 
and  lay  in  a  number  of  parishes  and  places  very  distant 
from    each    other  in  the  several   counties  of  Salop^ 
Chester,  Berks,  Wilis,  and  Oxford;  and  that,  for  the 
reasons  therdn  mentioned,  it  would  be  greatly  for  the 
benefit  of  the  said  Earl,  and  those  ^ititled  in  remainder 
after  him,  under  the  limitations  in  the  settlement  and 
the  act  6  Geo.  1 .,  if  all  the  estates  situate  in  the  counties 
oi  Salop,  Chester,  Berks,  and  Wilts,  and  certain  detached 
parts  of  the  said  estates  in  the  said  county  of  Oxford^ 
were  sold:  and  reciting,  that  it  was  desirable  to  pur- 
chase and  acquire  other  estates    in    the  counties   of 
Oxford,  Worcester,  Stafford,  and  Chester,  and  that  powers 
should  be  given  to  sell  the  estates  in  the  counties  of 
Salcp,  Chester,  Berks,  Wilts,  and  Oxford,  and  to  lay  out 
the  monies  arising  by  the  sale  thereof  in  the  purchase  of 
other  estates  lying  in  the  counties  of  Oxford,  Worcester, 
Stafford,  and  Chester,  or  some  of  them,  to  be  settled  as 
nearly  as  might  be  to  the  same  uses  as  by  the  said  setde- 
ment  and  recited  act  of  parliament  were  directed  and 
limited,  of  and  concerning  the  estates  thereby  settled ; 
it  was  enacted,   on  the  petition  of  the  said  Charles  Earl 
of  Shrewsbury,  and  John  Joseph  Talbot,  that  all  the 
manors  or  lordships,   messuages,   farms,  lands,  tithes, 
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tenementSy  hereditaments,  and  premises,  and  undivided  1817. 
parts  and  shares  thereof  situate  in  the  counties  of 
Salcp,  Chester^  Berks^  WiUs^  and  Oxfardj  limited  and 
settled  by  the  indentures  of  the  3d  and  4th  of  Marchy  Elliotv. 
1718^  and  the  6  Geo.  1.,  should,  from  and  after  the 
passing  of  the  43  Geo.  3^  be  vested  in  and  settled  upoa 
Humias  Wright  and  Charles  ConoUy^  to  the  use  of  them^ 
their  heirs  and  assigns,  for  ever,  freed,  released,  and 
discharged,  and  absolutely  acquitted,  exempted,  and 
esoaierated,  of  and  from  all  and  every  the  uses,  trusts, 
estates,  entails,  remainders,  charges,  powers,  provisoes, 
limitations,  and  agreements,  in  and  by  the  indentures  of 
settlement  of  the  80th  and  3 1st  October^  1700,  the  will 
of  the  Duke  cS  Shrewsbury^  the  indentures  of  the  3d  and 
4th  MarAj  1718,  and  the  6  Geo.  1.  respectively  created,, 
limited,  provided,  and  declared,  of  or  concerning  the 
same^  Upon  Trusty  that  Thomas  Wright  and  Charles 
Omoibfj  and  the  survivor  of  them,  and  his  heirs  and 
awdgns,  should,  with  all  convenient  speed,  with  the 
consent  and  approbation  of  Charles  Earl  of  Shrewsbury ^ 
to  be  testified  by  some  writing  under  his  hand;  and 
after  his  decease,  then,  with  the  consent  of  the  person 
or  perscms  who  should  then  be  in  possession  of  the  said 
estates  respectively,  by  virtue  of  the  limitations  before- 
mentioned,  in  case  such  person  should  then  be  of  the  age 
of  21  years,  to  be  testified  by  him,  her,  or  them,  as 
aforesaid;  and  in  case  of  the  minority  cS  the  person 
so  in  possession,  by  the  authority  of  the  trustees,  sell 
and  dispose  of  all  and  singular  the  manors  or  lordships, 
messuages,  &rms,  lands,  tenements,  hereditaments,  and 
premises,  and  undivided  parts  and  shares  of  the  same 
fimns,  with  their  appurtenances,  either  together  or  in 
parods,  or  by  public  sale  or  private  contract,  unto  any 
person  or  persons  who  should  be  willing  to  become  the 
purchaser  or  purchasers  thereof,  or  of  any  part  or  parts 
thereof;  and,  on  the  payment  of  the  purchase  money 
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into  the  bank,   should  convey  and  assore  the  manorsy 
8cc«  respectively,  unto  and  to  the  useof  the  purchaser  or 
purchasers  thereof,   and  his,  her,  or  their  heirs  and 
assigns  respectively,  or  as  he  or  they  should  direct  or 
appoint,  freed,  and  discharged,  and  acquitted,  exempted 
and  exonerated,  as  aforesaid :    and  it  was  further  en- 
acted, that  all  the  residue  and  surplus  of  the  monies 
arising  by  such  sale,   after  paying  the  expenses  therein 
mentioned,    should,    as   soon   as   conveniently   might 
be,   be    laid    out    and    invested    by    Thomas  Wright, 
Charles  ConoUy^  or  the  survivor  of  them,  or  the  heirs  of 
such  survivor,  by  direction  of  the  Court  of  Chancery, 
and  with  the  consent  and  approbation  of  Charles  Earl 
of  Shrewsbury^ .  and  testified  as  aforesaid,  and,  after  his 
decease,  then,  by  and  with  such  other  consent  as  afore- 
said in  the  purchase  of  freehold  manors,  messuages,  farms, 
lands,  tenements,  tithes,  or  hereditaments,  of  a  clear  and 
indefeasible  estate  of  inheritance  in  fee-simple  in  pos- 
session ;  and  of  such  customary  or  copyhold  messuages, 
lands,  tenements,  and  hereditaments  as  should  happen 
to  be  intermixed  therewith,  or  be  contiguous  thereto, 
and  should  not  exceed  in  value  one-sixth  part  of  the 
freehold  premises  so  to  be  purchased,  situate  within  the 
counties  of  Oxford^    Worcester,  Stafford,  and  Chester, 
some  or  one  of  them  and  other  neighbouring  counties  in 
Errand,  or  of  some  or  one  of  them ;  and  that  all  and 
singular  the  freehold  and  copyhold  manors,  &c«  which 
should  be  so  purchased  should  be  settled  upon  and  sub- 
ject to  such  powers,  provisoes,  conditions,  limitations, 
restrictions  from  alienation,  declarations,  and  agreements 
as  those  manors,  &c.  in  and  by  the  settlement,  and 
act  of  6th  Geo.  I.,  did  then  stand  settled  and  limited, 
and  subject  to  such  of  them  as  should  be  then  unde- 
termined, and  capable  of  taking  efiect,  or  as  near  there- 
to as  the  nature  of  the  estates  to  be  purchased,  the 
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existence  of  persons,  and  other  contingencies,  would 

In  tiiis  act  there  was  also  a  clause  *^  Saving  always 
to  the  king's  most  excellent  majesty,  his  heirs  and  suc- 
cessors, and  to  all  and  every  other  person  and  persons, 
bodies  politic  and  corporate,  his,  her,  and  their  respec- 
tive heirs,  successons,  executors  and  administrators  (other 
than  and  except  the  said  Charles  Earl  of  Shrewsbury 
and  his  heirs  male,  and  the  said  John  Joseph  Talbot^ 
and  his  heirs  male,  and  also  all  and  every  other  person 
or  persons  claiming  or  to  claim  any  estate,  right,  titles 
interest,  inheritance,  use,  trust,  claim,  or  demand  what- 
soever in  or  out  of  the  several  premises  hereby  respec- 
tively made  saleable  as  aforesaid,  or  any  part  thereof 
under,  or  by  virtue  of  the  said  several  indentures 
of  settlement,  or  either  of  them,  or  the  act  of  6  G.  1., 
or  any  of  them,)  all  such  estate^  right,  tide,  interest, 
daim,  and  demand  whatsoever,  of,  in,  to,  or  out  of  the 
said  premises,  and  every  or  any  part  thereof,  as  they, 
every  or  any  of  them  had  before  jbe  passing  of  this  act, 
or  could,  should,  or  might  have  had  or  enjoyed  in  case 
this  act  had  not  been  made." 

After  passing  the  act  of  the  43d  Geo.  3.,  indentures  of 
lease  and  release  were  made,  dated  respectively  the  25th 
and  26th  Jtdy^  1814,  the  release  being  between  Thomas 
IVright  and  Charles  ConoUy  of  the  first  part,  the  Right 
Honourable  Charles  Earl  of  Skrewsbmy  of  the  second 
part,  Henry  BobinSf  John  Robins^  and  George  Henry 
BobhiSi  of  the  third  part;  the  Plaintiff  of  the  fourth 
part,  and  WiUiam  Stokes^  gentleman,  of  the  5tb  part ; 
by  which,  after  reciting  in  part  the  act  of  the  43d 
Geo.  3.,  and  that  Thomas  Wright  and  Charles  ConoUy 
had,  with  the  consent  and  approbation  of  Charles  Earl 
of  Shrewsbwy^  testified  as  therein  m^itioned,  contracted 
and  agreed  witli  the  Plaintiff  for  the  sale  of  tlie  se* 
vend  pieces  or  parcels  of  lands  ci^led  HeatKs  Landj 
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^817*        situate  in  the  parish  ofSkinfiddj  in  the  county  of  Beris^ 
which,  by  virtue  of  the  said  in  part  last  recited  act»  be- 
came vested  in  Thomas  Wright  and  Charles  Conolfy^  their 
heirs  and  assigns,  for  the  sum  of  1257/.  I8s.y  includiDg 
timber  growing  thereon,  and  that  the  Plainti£Pbad  paid 
this  sum  into  the  bank  of  Englafidj  in  the  name  of  the 
accountant  general  of  the  Court  of  Chancery,  and  that 
the  same  had  been  there  placed,  according  to  the  di- 
rections of  the  last  mentioned  act ;  It  was  witnessed^ 
that  T^homas  Wright  and  Charles  Omotbf^  with  the  oon-  ' 
sent  of  Charles  Earl  o(  ShreooAury^  and  at  the  request  of 
the  Plaintifl^  did,  according  to  their  estate  and  interest 
therein,  grant,  bargain,  sell,  dispose  of,  alien  and  release 
to  the  Plainti£P,  the  said  parcels  of  land  called  HeatKs 
Landj  unto  and  to  the  use  of  the  Plaintifl^  his  heirs  and 
assigns,  for  ever. 

The  pieces  or  parcels  of  land  called  HeatKs  Land, 
comprised  in  the  indentures  of  lease  and  release,  were 
part  of  the  hereditaments  and  premises  which  were 
granted  to  Sir  Gilbert  Talbot,  and  the  heirs  male  of  his 
body  as  aforesaid,  by  the  grant  of  King  Henry  the  Stb, 
andy  at  the  time  of  passing  the  43  Geo*  3.,  there  was 
issue  male  of  the  body  of  Sir  CHlbert  Talbot  in  being. 

The  question  for  the  opinioi^i  of  the  Court,  was, 
whether  the  Plainti£P,  Mitfbrdi  was  seised  in  fee  simple 
of  the  premises  called  Heath^s  Land,  mentioned  in  the 
indenture  of  release  of  the  26th  Jufyj  1814. 

Pell  Seijt  (with  whom  was  Lens  SeijL)  for  the  Plain- 
tiff. It  is  clear,  that  an  estate  tail  of  crown  lands, 
granted  by  the  king,  in  consideration  of  services,  cannot 
be  barred,  so  as  to  destroy  the  reversion  to  the  crown,  by 
a  recovery ;  ^  but  the  reversionary  right  to  the  crown  ex- 
pectant upon  an  estate  tail,  not  granted  by  the  king  in 
consideration  of  services,  may  be  barred  by  a  recovery : 
otherwise,  by  limiting  the  ultimate  remainder  to  the  crown, 

15  every 


IN  THt  Fifty-eighth  Yeab  of  GEORGE  III. 


13 


erery  estate  tail  might  be  made  a  perpetuity.     Wi^ematC^ 
case  {a)j  and  Chdndeif^  case.  (6)     The  first  question  to 
be  considered  is,  whether  the  issue  in  tail  of  Sir  OiU 
beri  Talbot  are  barred  by  the  estate  acts  mentioned  in 
the  case ;  and  the  next  is,  whether,  supposing  his  issue 
to  be  barred  by  those  acts,  the  outstanding  reversion  in 
the  crown  is  also  thereby  barred  ?  The  saving  clause  in 
the  acts  b  repugnant  to  the  intent  and  body  of  the 
acts,  and  therefore  void  (c) ;   and  it  is  to  be  remembered, 
that,  in  acts  for   limiting   estates,   the  intent  of  the 
parties  to  that   species  of  conveyance    (for  it    is  no 
more)  is  to  be  considered  as  though  such  acts  were 
deeds.     And  in  this  view  of  the  case,  the  decision  of 
Wesibjf  V.  Kienum  {d)  is  material ;  where  tenant  in  tail, 
with  remainders  over,  was  enabled,  by  a  private  statute^ 
to  pay  debts  and  charge  the  estate:  there^  the  saving 
dause  in  the  act  did  not  except  the  rights  of  him  ia 
remainder.    So^  in  BootJCs  Cases  and  Opinions  {e\  it  is 
laid  down,  that  an  estate  tml,  and  all  the  remainders, 
and  the  reversion  depending  on  it,  may  be  barred  by  a 
private  act,  though  t^ose   in  remainder  and  reversion 
do  not  consent  thereto.     It  was  the  whole  object  and 
scope  of  Stat  43  Geo.  3.,  to  bar,  not  only  the  interest 
which  the  party  had,  but  also  the  interest  which  the 
crown  had.     The  case  has  hitherto  been  considered,  as 
iSf  by  these  two  estate  acts,  the  whole  property  had 
passed  away;   but  it  is  material,   that  by  the  statute 
43  Geo.  3.,  the  trustees,  who  are  to  sell  the  estates,  are 
required  to  purchase  other  lands,  which  are  to  be  vested 
to  the  same  uses  as  those  to  which  the  lands  granted 
to  Sir  Gilbert  Talbot  from  Henry  the  eighth,  were  limited 
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by  the  Bettleinent  To  that  there  is  a  substitution  of 
other  lands,  for  those  originally  granted  by  the  crown  ; 
and  the  substitution  is  made  with  all  the  rights  which 
attached  to  the  original  estate.  If,  therefore,  an  estate 
act  do  not  bar  the  remainder,  what  injury  is  it  to  a 
remainder-man,  if  be  is  to  have  one  estate  in  lieu  of 
another  and  of  equal  value  ?  The  foresight  ezercned  in 
the  approval  of  acts  of  this  nature  is  great;  and  it  is  not 
to  be  contemplated,  that  any  one,  who  has  an  interest 
in  such  cases,  would  not  be  called  before  the  Judges 
previous  to  that  approval.  [^Gibbs  C.  J.  The  interest 
of  the  tepant  in  tail  is  not  contained  in  the  saving* 
clause ;  and,  though  the  interest  of  the  crown  is  excepted 
in  the  saving  clause^  yet,  as  the  interest  of  the  crown 
depends  on  the  interest  of  the  tenant  in  tail,  the  saving 
clause  being  so  far  repugnant  to  the  body  of  the  act,  is 
void*  Is  there  any  case,  where  the  interest  of  the  crown 
has  been  hekl  an  exception  to  this  principle?] 


Bloss^  Seijt^  conird^  There  are  such  cases :  and  if 
will  be  necessary  to  go  more  widely  botli  into  cases  and 
principles.  If  this  had  been  a  reversion  in  fee  to  a 
subject,  expectant  on  an  estate  tail,  it  would  have  been 
barred ;  but  not  on  the  principle  contended  for  by  the 
Plaintiff.  This  being  a  case  in  which  the  reversion  is  in 
the  crown,  the  reversion  is  not  barred  by  the  estate  acts ; 
and  the  rights  of  the  crown,  being  expressly  named  in 
the  saving  clause,  are  saved  by  virtue  of  the  royal  pre- 
rogative. And,  first,  let  it  be  considered,  what  the 
effect  would  be  if  there  were  no  saving  clause  in  these 
acts  ?  A  private  act  of  parliament  does  not  bind  the 
rights  of  strangers,  unless  specifically  named  in  the  act, 
Barrington's  case  (a).  In  that' case  the  point  was  de- 
cided :  in  Alton  JVood^s  case  there  was  only  the  orgu- 

{a)  8  Rf/f.  136. 
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ment  of  counsel.     AUon  Wood^s  case  was  cited  in  Wal- 
nnghanCs  case  (a),  in  which  the  saving  clause  was  held 
to  be  void;  not  because  it  was  repugnant,  but  because 
it  was  impossible  to  save  any  thing  out  of  an  estate 
which  no  longer  existed.     In  Riddle  v.  White  {b)  the 
counsel  said,  that  they  had  examined  the  case  in  Dyer  {c)^ 
and  the  case  in  Brook  (</),  cited  by  Lord  (^oke  in  AUon 
Wood^s  case^    and   that    they  did   not   support   Lord 
Coi^s  proposition ;  the  first  case  being  decided  on  the 
ground,  that  the  saving  therein  could  not  be  understood 
to  apply  to  future  titles;  and  the  seconcl  on  the  ground, 
that  saving  clauses  could  only  operate  on  that  whicb 
was  in  esse  at  the  time  of  saving,  and  could  not  revive 
services,  &c.  extinct  by  forfeiture  before  the  passing  of 
the  act.    The  point  left  undecided  in  Jlton  fVood^s  case 
was  decided  in  the  case  of  The  Praoosl  (^  Eton  v.  The 
Bishop  of  Winchester  {e).    There,  the  advowson  of  Kirby 
OoerbUroDes  was  vested  in  the  crown  in  fee  by  a  private 
act,  with  a  general  saving  of  the  rights  of  all  per-* 
sons,   other   than  those  of  the  crown,  the  Duke  and 
Duchess  of  Somerset  and  their  heirs,  or  any  of  them. 
The  Duke  of  Somerset^  the  settlor,  had  only  an  estate 
for    life,    and    the    remainder-man   was    Lord  Egre^ 
montf  and  it  was  there  held,  even  against  the  crown^ 
that  Lord  Egremonfs  remainder  was  saved  by  the  ge- 
neral saving.     In  principle,  there  is  no  difference  be* 
tween  an  estate  for  life,  remainder  to  another,  and  an 
estate  tail  with  remainder  to  the  crown ;  for  neither  the 
one  nor  the  other  are  barrable  by  common  recovery. 
iGibbs  C.  J.    The  Plaintiff  does  not  contend,  that,  if  a 
saving  clause  operates  against  the  general  body  of  the 
act,  such  saving  clause  is  void ;  but,  that,  where  the 
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body  of  the  act  expressly  afiects  the  right  of  a  particular 
person,  there,  such  person  cannot  avail  himself  of  a 
general  saving  clause.]  In  The  Praoast  ofEtorf^  case, 
nothing  could  more  distinctly  aiFect  the  remainder  than 
the  vesting  of  a  fee  in  the  crown ;  yet,  there  the  general 
saving  clause  was  held  to  protect  the  remainder.  A  pri- 
vate statute  does,  without  doubt,  operate  as  a  common 
recovery,  and  will  bar  every  estate  which  a  common 
recovery  would  bar;  but,  where  an  estate  cannot  be 
barred  by  a  common  recovery,  there  it  is  not  barred  by 
a  private  act,  but  is  saved  by  the  saving  clause.  In 
Westing  V.  Keiman  this  distinction  is  expressly  taken  by 
Lord  Apdey^  and  that  case  is  different  from  the  case  of 
The  Praoost  ofEton^  because,  in  the  former,  there  was 
tenant  in  tail;  and  in  the  latter  only  tenant  for  life^ 
The  reversion  in  fee  to  the  crown  cannot  be  barred  by 
a  private  act,  because  it  cannot  be  barred  by  a  common 
recoveiy,  any  more  than  an  estate  tail  can  be  barred  by 
a  private  act  of  tenant  for  life^  because  such  an  estate 
cannot  be  barred  by  common  recoveiy.  Nothing  that 
the  tenant  in  tail  in  this  case  can  do  will  bar  the  rever- 
sion in  fee  to  the  crown :  and  it  may  be  conceded  that, 
if  an  estate  tail  be  created  by  a  subject,  with  remainder 
over  to  the  crown,  such  remainder  would  not  be  pro- 
tected; but  that  differs  widely  from  a  case  where  the  grant 
is  from  the  crown,  in  which  the  reversion  is.  Every 
saving  clause  must  protect  some  right,  which  would^ 
otherwise,  be  affected  by  the  general  operation  of  the 
act :  there  could  not  be  a  greater  inconsistency  than 
that  which  existed  between  the  body  of  the  act  and  the 
saving  clause  in  The  Praoast  of  EtarCs  case.  In  Middle 
V.  fVhitej  there  was  an  express  enactment,  that  certain 
lands  should  be  barred  of  all  tithes,  with  a  general  saving 
of  the  rights  of  all  persons  not  parties  to  the  act ;  but 
the  Court  held,  that  the  rector,  though  not  a  party,  was 
barred   by  the    express    enactment;    which   decision 
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sanctioned  something  more  than  a  repugnancy  between 
the  act  and  the  saving  clause,  for  that  amounted  to  a  con- 
tradiction. The  same  doctrine  is  illustrated  in  JVard  v. 
C^U.  [GiBBS  C.  J.  The  Lord  Chancellor  dealt  with 
Ward  ▼.  Cecil  as  a  question  in  equity ;  and  the  question 
iras,  whether  prior  creditors  by  judgments  and  statutes 
were  postponed  to  the  mortgagee  by  the  act.  The  Lord 
Chancellor  gave  the  priority  to  the  mortgagee  in  equity, 
but  threw  out,  that  the  creditors  might  make  use  of  their 
priorities  as  they  could  at  law.  In  this  case,  the  rights 
of  the  crown  are  never  brought  before  the  legislature, 
either  in  stat  6  Geo.  1.  or  in  43  Geo.  3.  The  crown, 
in  &ct,  is  no  party  to  this  act ;  there  is  not  even  a  recital 
that  the  reversion  was  in  the  crown ;  and,  as  to  the  po- 
sition, that  the  purchased  lands  are  to  be  settled  with 
reversion  to  the  crown,  it  is  not  so,  for  they  are  to  be 
settled  to  the  uses  of  the  last  antecedent  settlement,  in 
which  no  mention  is  made  of  the  reversion  in  the  crown. 
But,  if  a  subject  could  be  barred  under  these  circum- 
stances, the  crown  cannot  be  barred,  because  of  its  pre- 
rogative ;  even  without  a  saving  clause,  the  crown  is  not 
bound  by  statute,  unless  named  therein,  (a)  The  crown 
is  not  bound  by  the  statute  of  limitations,  by  the  statutes 
of  bankruptcy,  nor  by  any  act,  save  that  where  certain 
wrongs  and  rights  are  defined,  which  need  not  be 
here  adverted  to.  A  fortiori^  therefore,  the  crown  shall 
not  be  bound   by  a  private  act  of  parliament.] 


1817. 


Pellj  in  reply.  Though  strangers  are  not  bound  by 
private  acts,  that  proposition  will  not  affect  this  case ; 
for  there  is  no  stranger  here.  The  issue  in  tail  cannot 
object  to  the  effect  of  the  estate  acts,  because  they  are 
specifically  mentioned  in,  and  parties  to  the  stat  6  6.  1. 
The  lands  had  descended  to  Gilbert  Earl  oi  Shrewshuryt 

{a)  Plowd.  »40.     Com,  Dig.  lit.  Parliament,  R.  S. 
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as  issue  in  tail,  and  the  stat.  6  6.  1.  was  passed  on  hi9 
petition.     The  opinion  of  the  Lord  Keeper   ifi  Alton 
Woodi!%  case  (a)  is  decisive,  to  shew  that  a  saving  clause, 
repugnant  to  the  body  of  an  act,  is  void;  nor  is  the  case 
referred  to  in  Plcmdetij  the  only  case  confirmatory  of 
the  point;  many  more  might  be  brought  forward,  but 
it  is  now  too  late  to  discuss  that  question.     Too  much 
is  assumed  by  the  Defendant,  when  it  is  urged,  that  the 
Lord  Chancellor,  in  Ward  v.  Cecil,  held  the  rights  of  the 
judgment  creditors  saved  ;  for  that  Judge  only  decided 
as  in  equity,  without  deciding  what  would  be  the  effect 
of  a  decision  in  a  court  of  law.    The  Provost  of  Eton  v. 
The  Bishop  of  Winchester  does  not  bear  out  the  propo- 
sition contended  for ;  the  tenancy  in  that  case  was  for 
life  only ;  and  it  was  admitted,  that,  in  the  case  of  a 
tenancy  for  life,  a  different  construction  would  prevail. 
It  has  been  urged  for  the  Defendant,  that  it  must   he 
taken  for  granted,  that  the  interest  of  the  crown   had 
never  been  regarded,  because  the  crown  is  not  named  as 
a  party  to  the  act ;  but,  it  is  utterly  impossible  that  this 
fact,  of  the  existence  of  a  reversion  in  the  crown,  could 
be  concealed  from  those  who  were  consulted  before  the 
acts  were  passed.    The  interest  of  the  issue  in  tail  must, 
necessarily,  have  been  contemplated;    and,  in  making 
out  the  title  of  the  Earl  of  Shrembwy,  tenant  in  tail,  it 
could  not  have  escaped  observation,  that  the  estate  ori- 
ginated from-  the  crown,  and  that  there  was  a  reversion 
in  the  crown.     \Gilhs  C.  J.  Did  the  Attorney-General, 
in  &ct,  consent  for  the  crown  ?  The  tenant  in  tail  must, 
necessarily,  have  been  before  the  Judges  and  consented.] 
If  the  consent  of  the  Attorney-General  was  necessary, 
it  must  now  be  taken,  that  he  was  consulted  on  the  part 
of  the  crown,  and  that  his  consent  was  given.     If  he  did 


{a)   I  Rtp.  5».  b. 
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not  i^jpear  to  pve  oonaentt  the  reason  for  his  non-ap- 
peuBQce  most  have  been,  that  the  Judges,  to  whom  the 
act  was  referred,  and  the  committee,  held,  that  such 
consent  was  not  called  for.  But,  however  this  may  be, 
all  was  cured  by  the  substituted  lands  being  declared  to 
be  settled  to  the  same  uses  as  were  expressed  in  the  stat, 
6  Geo.  1.  [^Gibbs  C.  J.  The  substituted  lands  are  to 
be  settled  to  the  uses  of  the  old  settlement  and  act  of 
parliament.  Now,  by  the  old  settlement,  the  lands  were 
settled,  ultimately,  to  the  use  of  Charles  Earl  of  Skrews" 
bufy,  his  heirs  and  assigns  for  ever.  Here  is  an  early 
settlement  and  two  acts  of  parliament;  by  the  last 
act,  the  early  settled  lands  are  to  be  sold,  and  other 
lands  are  to  be  bought  and  re-settled  to  the  same  uses, 
hot  not  to  the  real  use  which  existed,  namely,  to  the  use 
of  the  crown.  The  act  passed,  as  if  the  crown  had  no 
bterest  in  it.]  The  question,  then,  will  be,  whether  the 
right  of  the  crown  is  not  saved  by  the  6th  Geo.  1. ;  and 
if  so,  the  right  of  the  crown  to  the  reversion  being  kept 
alive  by  that  statute,  is,  by  reference  thereto,  preserved 
in  the  substituted  lands  to  be  bought  under  the  stat. 
43  Geo.  S.  Title  under  an  act  of  parliament,  giving 
a  power  to  trustees  to  sell  in  fee,  is  primd  facie  a  good 
title :  it  is  said,  that  such  title  may  be  defeated  by  a  re 
versionary  interest  in  the  crown ,  but  the  argument  ah 
incorwenienli  may  fiurly  be  pressed  home  in  this  case ; 
and  the  Court  will  pause,  before  they  decide,  that  a  rever- 
sionary interest  of  this  sort  in  the  crown,  shall  be  per- 
mitted to  overset  two  such 'estate  acts  as  these. 


1817- 
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GiBBS  C.  J.  The  Court  will  take  time  to  consider 
this  case ;  and  if  we  entertain,  ultimately,  any  doubt  on 
it,  we  will  direct  another  argument  It  is,  indeed,  a 
very  strong  fact  in  this  case,  that,  in  the  body  of  neither 
of  the  acts  of  parliament  nor  in  the  settlement  is  the 
C  2  crown 
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crown  noticed ;  and  it  would  be  very  hard  to  say,  that 
the  crown  was  a  party  to  these  acta.  We  will  certify 
our  opinion. 

«  Cur.  adv.  xmlt. 


The  following  certificate  was  afterwards  sent. 

We  have  heard  this  case  argued ;  we  have  considered 
it,  and  are  of  opinion,  that  the  said  George  Mitford  is 
not  seised  in  absolute  fee-simple  of  the  said  premises 
called  HeatVs  Land,  mentioned  in  the  said  indenture  of 
release  of  the  26th  of  Jtdy,  ]814.  (a) 

V.  GlBBS. 

J.  A.  Park. 

J.   BURROUGH. 

(«)  For  the  dacitiooi  bearing  on  this  cas««  see  4  Cruise  Dig. 
f.  518  10  544. 


N^v.  6. 


Fine  amended 
by  insertion  of 
a  name  not 
known  to  be- 
bng  to  the 
conusor  at  the 
time  of  patting 
the  fine. 


Richard  Sharp  Spencer,  Conusor,  (a) 

r^OPLEY  Serjt.  moved,  that  a  fine,  passed  in  the 
56th  year  of  George  3.,  be  amended,  by  inserting 
the  name  of  Sharp,  on  an  affidavit,  which  stated,  that, 
at  the  time  of  passing  the  fine,  it  was  not  known  that 
Sharp  formed  part  of  the  conusor's  name. 
By  the  Court, 

Fiat. 

{a)    Gihbs  C.  i.  wat  abient  during  the  whole  of  thit  termt  in 
coBteqoeoce  of  inditposition. 
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Ket  and  Others,   Assignees  of  Robinson  and  Nov.  7. 

Another,  v.  Flint.  o  ^^^/y  rjjfjjf. 

'T'RO VER  by  Plaintiffs,  assignees  of  G.  and  5.  BoMns^  a^  previous  to 

woy  bankrupts,  for  a  bill  of  exchange  for  650t,  ^  *>*n^- 

dated  15th  cliMay^   1816,  drawn  by  Geraldes  and  Co.  ™t^Tbill^ 

upon   and  accepted  by   S.  Jackson.     Plea  not  guilty,  exchange  with 

At  the  trial  before  Dallas  J.,  at  the  iomfon  sittings  after  ^''  ^.V"  ^^® 

'                         ^               ^  specinc  pur- 
last  tenn,  G.  Bobinson  (who  had  obtained  his  certi-  pose  of  raising 

ficate)  admitted,  that  S.  Bobinson  and  himself  were  con-  "°"*y  ^^^^ 

siderably  indebted  to  the  Defendant  prior  to  their  bank-  vanced  money 

ruptcy ;  but  stated,  that  the  bill  in  question  was  given  on  the  bill : 

by  them  to  the  Defendant,  not  as  a  satisfaction  of  their  ^^^I'^^^^^l 

^                                            '  assignees  of  A. 

debt,  but  merely  as  a  deposit  for  the  express  purpose  of  were  entitled 

raisini^  money  upon  it ;  that  the  Defendant,  when  the  ^®  "*^^*^, 

bill  was  so  deposited,   refused  to  discount  it,  but  ad-  amount'of  the 

Tanced  39/.  in  bank  notes,  and  a  check;  and  on  a  sub-  b»'l  in  an  action 

sequent  day  accepted  a  bill  of  the  banknipts  for  116/..  havinrtcndJ^ 

which  he  afterwards  paid ;  and  that  he  promised   to  ed  to  B,  the 

make  further  advances,  which  he  never  did.   The  Plain-  ^'"'^''l  ^^' 

^  vanced  by  him* 

tififk,  before  the  commencement  of  the  action,  demanded  though  a  ge ne- 

the  bill  from  the  Defendant,  and  tendered  to  him  155/.,  "1  balance  re- 

the  amount  which  he  had  advanced  upon  it.    Dallas  J.,  f^^^  ^y^^  ^^^^^^ 

under  whose  direction  the  jury  found  a  verdict  for  the  rupt  to  B. ; 

Pbintifis,  reserved  the  point,  whether  the  assignees  had  ^"f  ^^^f^]!^ 

a  right  to  recover  from  the  Defendant,  without  allow-  case  of  mutual 

ing  him  the  general  balance  due  from  the  bankrupts ;  ^^^^^^  within 

the  question  being,  whether  this  was  a  case  of  mutual 

credit  within  the  stat  5  G.  2.  {a) 

(a)  Cs  30.  J.  28.,  whereby  it  is  the  bankruptcy,  the  commicsion- 
enacted,  that  where  it  shall  ap-  ers  or  assignees  shall  f fate  the  ac- 
pear  to  the  commissioners  that  count  between  them,  and  one 
there  has  been  mutual  credit*  del^t  may  be  set  against  another^ 
or  that  there  have  been  mu-  *an<l  the  balance  only  of  sucn  ac. 
tnal  debts  between  the  bankrupt  count  shall  be  pud  on  either  side 
and  any   other    person,    before 

C  S  Brst 


c.  30. 
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1817.  Best  Serjt.  now  moved  to  set  aside  this  verdict  and  enter 

a  nonsuit,  or  to  have  a  new  trial.  He  contended,  that, 
although  the  bill  was  deposited  with  the  Defendant  for 
the  specific  purpose  above  stated,  the  Plaintiffs  were  not 
entitled  to  recover,  until  the  whole  amount  of  the  De- 
fendant's demands  against  the  bankrupts  had  been  satis-> 
fied ;  and  that  this  was  a  case  of  mutual  credit,  coming 
strictly  within  the  meaning  of  stat.  5  G.  2.  He  cited 
Ex  pcarte  Deexe  (a),  and  Atkinson  v.  EUioit  (6),  wherein 
Ex  parte  Prescott  was  cited,  observing  that  no  subse- 
quent decision  had  overturned  these  cases,  or  narK>wed 
the  doctrine  laid  down  by  Grose  and  Lawrence^  Justices, 
in  the  latter  case ;  for  that  the  case  of  Staniforth  v.  FeU 
l^noes  (c)  was  decided  on  a  collateral  point;  namely,  that 
one  of  the  partners  had  not  been  made  a  bankrupt. 
He  also  cited  Smilh  v.  Hodgson,  {d )  IDallas  J.  observed, 
that  these  cases  were  collected  in  the  case  of  Olive  r. 
Smith  {e)f  which  was  not  now  cited,  and  that  in  Atkins 
son  v.  Elliott,  the  form  of  action  was  assumpsit,  with  a 
set-off.]  Best  contended,  that  Ex  parte  Deexe  recognised 
the  principle  which  he  now  sought  to  establish.  There 
the  packer,  as  soon  as  he  had  packed  the  goods,  was 
bound  to  return  them ;  but  the  Court  held,  that  he  was 
entided  to  retain  them,  not  only  till  the  price  of  pack- 
ing, but  also  till  all  other  debts  due  to  him  fix>m  the 
bankrupt  were  satisfied.  Here  the  bill  was  deposited 
with  the  Defendant  for  the  purpose  of  raising  money : 
nnd  it  would  counteract  the  beneficial  effects  of  the  stat 
5  G.  2.  if  the  Plaintiffs  were  to  recover  in  this  case;  for 
the  conunissioncrs  are  not  to  look  to  one  single  transac- 
tion, but  to  consider  the  whole  of  the  accounts  between 
the  parties,  and  find  what  debts  may  be  due  on  either 
sine. 

(a)  X  Atk.  aaS.  {d)  4  T.R.  an. 

U)  7  T.R.37S,  (e)  Ante,V.  j6. 

(c)   I  Manh,  184. 

Dallas 


Key 
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Dallas  J.     This  did  not  appear  to  me  at  the  trial  to       1817 
be  a  case  of  mutaal  credit ;    by  which   expression  I 
understand    something    difierent   from    mutual   debts. 
Mutual  credit  must  mean  mutual  trust ;  now  this  at-       Flint, 
tempt  of  the  Defendant  appears  to  me  a  gross  breach  / 

of  trust.  The  bill  of  exchange  which  forms  the  subject 
of  the  present  action  was  entrusted  to  the  Defendant 
for  a  specific  purpose,  with  an  express  understand- 
ing, that  it  was  not  to  go  into  the  general  account. 
This  appears  by  the  evidence  given  by  the  bankrupt  at 
the  trial,  which  was,  that  he  obtained  this  bill  from  one 
Carlos,  and  gave  for  it  two  notes,  drawn  by  himself  and 
his  partner ;  that  he  applied  to  the  Defendant,  either^^o 
diBoonntit,  or  to  advance  money  on  it;  that  the  De- 
fendant refused  to  discount  it,  but  advanced  155/., 
prombing  to  make  further  advances,  which  promise  he 
never  fulfilled ;  that  the  bill  was  not  left  on  the  general 
account,  but,  for  the  express  purpose  of  having  money 
advanced ;  that,  on  an  application  for  the  bill  previously 
to  the  bankruptcy,  the  Defendant  said  that  he  had  parted 
with  it  on  having  raised  300/.  or  400/.  upon  it;  and 
that  the  bankrupts  had  given  the  Defendant  no  autho- 
rity to  pledge  the  bill,  which  he  held  only  as  a  security 
for  the  sums  advanced.  On  these  facts  I  directed  the 
jury  to  find  a  verdict  for  the  Plaintiffs ;  and  I  now  think 
that  the  doctrine  contended  for  by  the  Defendant 
would  be  an  exposition  of  the  statute  to  the  encou- 
ragement of  fraud,  and  to  the  destruction  of  all  its  be- 
neficial efiects. 

Park  J.  I  am  of  the  same  opinion.  I  can  see  no 
colour  for  disturbing  this  decision  of  my  Brother 
Dallas. 

BuBROUGH  J.     I  entirely  agree  with  my  brothers. 

The  assignees,  having  tendered  the  amount  of  the  sums 

C  4  advanced 


124 


CASES  IN  MICHAELMAS  TERM 


1817. 


Kky 

FUNT. 


advanced  by  the  Defendant,  were,  under  the   circum- 
stances of  this  case,  entitled  to  recover. 

Rule  refused. 


Nov.  7.       MusGRAVE  and   Others,   Assignees   of   Moses 
Medex,  a  Bankrupt,  v.  Isaac  Medex. 


Ontheduso-    HP  HE  Defendant,  in  this  case,  had  been  resident  at 


lution  of  part- 
nership be- 
tween B.  and 
C,  C.  filed  his 
bill  m  equity 
against  B.  for 
an  account* 
ji.  admitted 
that  he  owed 
a  balance  to 
the  house  of 
B.  ^  C,  and 
was  made  a. 
Defendant  in 
the  suit  in 
equity.    €•  ap- 
plied to  the 
Court  of  Chan- 
cery for  a  writ 
of  m  exeat 
regno  against 


Gibraltar^  receiving  consignments  of  goods  from 
the  co-partnership  of  Musgrave  and  Moses  Medex,  for 
sale.  This  co-partnership  was  dissolved  in  June,  1814; 
and,  thereupon,  Musgrave  filed  a  bill  in  Chancery  against 
Moses  MedeXf  for  an  account  of  the  co-partnership  con- 
cern ;  and,  a  receiver  having  been  appointed,  the  De- 
fendant, shortly  after  his  arrival  in  this  country  from 
Gibraltar^  in  August ,  1814,  delivered  to  the  receiver  an 
account  of  sales  consigned  to  the  Defendant,  together 
with  an  account  current  between  the  Defendant  and 
the  co-partnership ;  by  which  it  appeared,  that  a  balance 
of  350/.  sterling  was  due  from  the  Defendant  to  the 
partnership.  Shortly  afterwards,  the  Defendant  was 
made  a  defending  party  to  the  suit  instituted  by  MuS' 
grave,  who  applied  to  the  Court  of  Chancery  for  a  writ 
^.  for  a  much  q(  jie  exeat  regno  on  an  affidavit,  which  stated  the  ac- 
thwi  that  ad-     counts  between  the  Defendant  and  the  co-partnership, 

mitted,  alleg-  and  made  the  Defendant  debtor  to  the  co-partnership, 
ing  that  to 

be  the  balance  due  to  the  house  of  B.  and  C.  The  Court  granted  the  writ  {oe 
the  smaller  sum.  only  ;  and  ji.  was,  accordingly,  held  to  bail  for  the  smaller  turn, 
which  he  paid  into  Court.  B.  became  bankrupt.  The  assignee-s  of  ^.,  C.  being  one 
of  them,  arrested  A^  for  the  larger  sum.  This  Court  refused  to  discharge  A.  out  of 
custody,  on  the  ground  that  this  case  did  not  come  within  the  principle  nemo  debet  bu 
vexari  pro  eadem  caujdm. 


fp 
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to  the  amount  of  3387/.  195.,  being  the  balance  of  the 
accounts,  as  therein  stated.    The  Court  refused  to  grant 
the  writ  for  any  larger  sum  than'  the  balance  admitted 
to  be  due  by  the  Defendant,  namely,  the  sum  of  350/., 
for  which  sum  the  Defendant  was  accordingly  arrested 
and  held  to  bail.    The  Defendant  gave  bajl  for  this  sum, 
and,  in  the  progress  of  the  suit,  the  money  was  paid 
into  Court,  whereby  the  Defendant  discharged  himself 
from  all  money  due  to  the  co-partnership.  The  Defend- 
ant filed  his  answer  to  the  suit,  in  August^  1815;  and 
Afti^oof,  after  thiat  time,  took   no  steps  in  the  suit. 
Moses  Medex  became  bankrupt  in  March^   1817.     No 
application  had  been  made  on  behalf  of  the  assignees, 
of  whom  Mttsgrave  was  one ;  but,  on  the  27th  September 
following,  the  Defendant  was  arrested  at  the  suit  of  the  as- 
signees, for  4000^  and  upwards,  for  money  had  and 
received  by  the  Defendant  for  the  use  of  the  co-part- 
nership of  Medex  and  Musgrave^  that  being  the  same 
sum  on  account  of  which  the  writ  of  ne  exeat  regno  was 
applied  for. 


1817. 


MUSGRAVB 


Medex. 


Best  Seijt.  now  moved,  that  the  Defendant  should  be 
discharged  out  of  custody,  on  the  ground  that  Musgravey 
having  before  applied  for  a  writ  of  ne  exeat  regnoj  for 
this  same  sum,  the  rule  of  law  nemo  debet  bis  vexaripro 
eidern  causa  applied. 


Sed  per  Curiam.  That  principle  does  not  apply  to 
this  case.  In  order  to  make  the  proceeding  vexatious, 
it  must  clearly  appear,  that  the  cause  of  action  is  the 
same  with  that  on  which  former  process  has  been  had. 
A  motion  to  set  aside  proceedings  in  this  court,  on 
account  of  a  suit  pending  in  equity,  was  never  granted. 
The  Plaintiff  claims  the  whole  sum  in  equity  as  well  as 
at  law,  and  the  writ  was  granted  diverso  intuitu.     No 

ground 
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1817*       ground  is  disclosed  to  us,  on  which  the  party  ought  to 
be  discharged. 

Rule  refused. 


ceived. 


Nov.  8»  HiNDLE  V.  BiRCH  and  Heygate,  Sheriff  of 

Middlesex. 

After  trial,  an    ACTION  against  the  sheriff,  for  taking  insufficient 

affidaiat,  tend-  sureties  on  a  replevin  bond.     At  the  trial,  before 

ingtoimpeach    _     ,  -  •      ^       ,        .    -  a       i 

a  verdict  hy      Park  J.,  at  the  London  sittings  alter  last  term,  contra- 

stating^omipt  dictory  evidence,  as  to  the  sufficiency  and  solvency  of 
of  tlieTi^rir*  ^^"^  ^^  *^®  sureties,  was  left  to  the  jury,  for  their  deter- 
cannot  be  re-  mination,  by  the  le^uned  Judge;  who  stated,  on  the 
authority  of  Hindle  v.  Blades  (a),  that  if  the  sureties  were 
apparently  responsible,  that  was  sufficient  to  discharge 
the  sheriff.   The  jury  found  a  verdict  for  the  Plaintiff. 

Vaughan  Serjt.  now  moved  to  set  aside  this  verdict^ 
and  have  a  new  trial,  on  two  grounds ;  first,  because 
the  verdict  was  against  evidence;  and,  secondly,  on 
an  affidavit  of  a  sheriff's  officer,  which  stated,  that 
after  the  trial,  one  of  the  jurymen  said  to  him,  **  One 
of  your  brother  officers  lately  was  served  out,  in 
an  action  of  Hindl^s :  he  played  me  a  dirty  trick 
once,  and  I  was  determined  to  give  him  a  lift  whenever 
I  could."  He  admitted,  that  it  had  been  decided,  that 
the  Court  would  not  admit  the  affidavit  of  a  juryman, 
to  shew  that  the  verdict  proceeded  on  corrupt  grounds, 
Vaise  y.  Delaval  (6),  but  urged,  that  the  Court  would 
receive  such  information  from  another  source. 


{a)  Ante,   V.  asi*  S.  &  (h)  i  T.R.  zz. 

I  Mttnh*  »;. 


Dallas 
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Dallas  J.  On  the  first  point,  there  can  be  no  1817. 
ground  for  application  to  the  Court.  The  question  was 
a  mere  question  of  fact  for  the  determination  of  the 
jury,  and  they  have  disposed  of  it*  Then,  as  to  the 
second  point,  I  know  of  no  instance^  in  which  the  loose 
declaration  of  a  juryman,  made  after  trial,  has  been  re- 
ceived, to  draw  into  question  a  verdict,  to  which  he  has 
been  a  party ;  no  instance  is  adduced,  in  which  such  an 
affidavit  as  that  now  before  us  has  been  received ;  nor 
do  I  believe  that  such  an  affidavit  ever  has,  in  any  case, 
been  received.  If  such  an  attempt  should  be  sanctioned, 
it  would  be  of  the  worst  precedent;  for  it  would  tend  to 
draw  the  administration  of  justice  into  disrepute. 

Park  J.,  after  speaking  to  the  merits  of  the  case, 
expressed  himself  to  be  of  the  same  opinion. 

BuRBorGH  J.  It  would  be  of  tlie  most  serious 
danger,  if  any  nonsense  which  a  juryman  chooses  to 
utter  could  be  afterwards  received  to  impugn  the  ver- 
dict, which  he  has  joined  in  giving.  I  am  totally  adverse 
to  such  a  motion ;  and j  in  the  strongest  way,  oppose  the 

granting  of  the  rule. 

Rule  refused. 


White,  Demandant j    Gregory,  Tenant;  Nov.t. 

Herne,  Vouchee.  y^uia  ^//^ 

fJOPLEY  Serjt  moved  to  amend  this  recovery,  in  Recovery 

which  Peter  John  Everett  Buchwrth  Heme  was  ^"""^^l 

inserting  an 

vouched  to  warranty,  his  name  being  Peter  Sone  John  omission  in 

Everett  Buckooorth  Hemey  by  inserting  the  omission.  ^^"^^A!^ 

By  the  Court,  Fiat. 
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Nov  XI- 


Thackeray  and  Others  i;.  Turner. 


j1,  sued  out  a 
fa.  ja,  against 
J3.|  who,  hav- 
ing put  in  bail, 
became  bank- 
rupt and  ob- 
tained his  cer. 
tificate;  A.^in 
about  two 
months  after- 
wardst  signed 
an  agreement 
to  accept  a 
composition 
from  ^.9  pro- 
vided all  his 
crecUtors  would 
accept  the 
same ;  a  few 
days  after  the 
signature  of 
the  agreement 
by  ^.9  execu- 
tion was  levied 
by  him  on  B*b 
l>ail:  Held, 
that  the  ca.sa. 
against  the 
principal,  and 
all  the  proceed- 
ings against 
the  bail,  must 
be  .set  aside ; 
but  that,  as  the 
bail  had  so 
long  delayed 
their  applica- 
tion, they 
could"  only  be 
relieved  on 
payment  of 
costs. 


TpHE  Defendant  was  arrested  at  the  suit  of  the  Plain- 
tiffs in  7r/»%  term,  1816,  whereupon  special  bail 
was  put  in.  On  the  1 9th  Naoember  in  the  same  year, 
the  Defendant  became  bankrupt.  A  certificate  granted 
by  his  creditors  dated  the  4lh  of  January^  1S17,  was 
left  for  allowance  on  the  8th,  ,on  which  day  notice  wsis 
given  in  the  gazette ;  the  certificate  was  allowed  on  the 
21st  April  following.  By  an  instrument  dated  the  10th 
of  Aprils  1817,  but  not  signed  by  the  Plaintiffs  till  the 
14th  oijune  following,  (various  creditors  having  come 
in  from  time  to  time  between  the  two  last-mentioned 
dates,  and  the  Plaintiffs  not  having  come  in  till  the 
14th  otjuney)  an  agreement  was  entered  into  by  the 
principal  part  of  the  Defendant's  creditors  to  acqept  the 
sum  of  10^.  in  the  pound  on  their  respective  debts,  if 
paid  on  or  before  the  10th  oijvly  then  next;  provided, 
that  all  the  creditors  would  accept  the  same,  and  receive 
at  the  same  time,  the  Defendant's  note,  at  two  years, 
for  the  remaining  10^.  On  the  2Ist  o{  June  an  execu- 
tion was  levied  on  the  bail  for  123/.  95.,  the  amount  of 
the  damages  and  costs  in  the  action ;  which  sum  was 
paid  by  the  bail.  A  writ  of  ca.  sa.j  tested  the  12th  Fe- 
bruary^ 1817,  was  issued  against  the  Defendant  on 
the  2Sd  of  Aprils  and  delivered  to  the  sheriff  on  the 
25th.  To  the  first  ca.  sa.  nihil  was  returned.  The 
first  sci.jiu  against  the  bail  was  tested  on  the  7th  of 
May,  issued  on  the  8th,  and  lodged  with  the  sheriff  on 
the  9th ;  the  second  was  tested  and  issued  on  the  1 9th 
of  May,  returnable  on  the  morrow  of  Trinity,  which  was 
the  2(1  of  June  /  and  lodged  with  the  sheriff  on  the 
20th  :  and  the  appearance-day  was  the  6th  of  June. 
7  Judg- 
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Judgment  was  signed  against  the  bail  on  tlie  ]  3th  of 

Ijtns  Serjt.  now  moved  to  set  aside  the  writ  of  ca,  sa. 
with  all  proceedings  thereon ;  and  also  all  proceedings 
against  the  bail;  and  to  have  the  sum  of  123/.  9f. 
levied  on  the  bail,  returned,  on  two  grounds.  First, 
becaase,  the  certificate  being  complete  on  the  2l8t 
of  April,  all  subsequent  proceedings  had  to  fix  the 
bail  were  nugatory.      Secondly,  because  the  Plaintiffs 

(although  judgment  was  signed  on  the  13th  of  June) 
had,  at  an  earlier  period,  entered  into  a  contract  to  take 

lOs.  in  the  pound.     And  he  urged,  that  although  no 

time  was,  in  point  of  fact,  given,  the  Plaintiffs   had,  by 

that  agreement,  discharged  the  bail. 


1817. 


TlIACKSRAT 

v. 

TURKER. 


HuUoctSerjt.  shewed  cause  in  the  first  instance.  As 
to  the  Brst  ground,  in  order  to  discharge  the  bail,  it  is 
necessary  to  shew  that,  when  the  agreement  for  giving 
the  principal  further  time  was  entered  into,  the  bail  were 
not  fixed  ;  and  that  their  situation  was  altered  by  such  a 
proceeding.  If  a  principal  were  to  give  a  warrant  of 
attorney  for  payment  by  instalments,  the  bail  would  be 
discharged,  because  they  would  be  thereby  prevented 
from  surrendering  their  principal,  who  would  also  be 
saved  harmless  until  default  in  payment  of  the  instal- 
ments ;  but  there  is  no  case  in  which  bail  has  been  held 
entitled  to  enter  an  exoneretur,  where  they  were  fixed  at 
the  time  when  an  agreement  was  entered  into  between  a 
Plaintiff  and  their  principal.  In  Thomas  v.  Your^  {a) 
.  the  bail  were  held  to  be  discharged,  because  their  situ- 
ation was  altered ;  for  the  same  reason  were  they  held 
entitled  to  their  discharge  in  Bomfield  v.  Tramer  {b) ;  and 
though  the  agreement  is  dated  the  10th  of  Aprily  it  was 


(«)  ij  Eojtf  617. 


(b)  Ante,  IV.   456. 


not 


Thackeray 
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1817*       not  executed  by  the  Plaintifis  till  the  1 4th  of  June;  when 
the  bail  were  fixed,  having  lost  the  time  allotted  to  them 
to  surrender  their  principal.     \Bwrrough  J.     At  the  end 
Turner,      of  four  days  ex  gratia  after  the  return  of  the  writ  of 
capias  ad  satisfaciendum  the  bail  are  fixed*]     The  bail, 
therefore,  were  fixed  here,  and  in  no  case  which  can  be 
cited  will  the  bail  be  found  to  have  been  fixed.      In 
the  next  place,  it  does  not  appear  that  the  bankrupts 
ever  performed  the  terms  of  the  agreement ;  which  was, 
that   the  Plaintiffs  should  accept    \0s.  in  the  pound, 
provided    all    the  creditors   would    accept   the   same. 
[^Burroitgh  J.     This  fact  is  as  clear  for  you  as  the  other 
is  against  yon*]      There  certainly  is  some  difiiculty  on 
the  former  fact,    since  the  cases  of  Mannin  v.  Par-- 
tridge  (a),  and  WiUison  v.   Whitalccr  (i)  ,•  but,  in  both 
cases,  the  bail  were  only  relieved  on  payment  of  costs. 
Brickwood  v.  Annis  (r)  is  nearly  in  point  to  prove,  that, 
if  a  creditor,   having  sued  out  a  ca.  sa,  against  a  princi- 
pal, offer  to  accept  a  composition,  if  his  other  creditors 
would  accede  to  it,  and  give  him  time  to  make  terms  to 
such  creditors,   tlie  bail  is  not  discharged  on  failure  of 
such  composition. 

Lem  Seijt,  as  to  the  costs,  contended,  that  the  notice 
in  the  Gazette  having  been  so  early  as  February,  the 
Plaintiffs  had  proceeded  since  in  mere  despite ;  and  that, 
after  such  a  delay,  they  were  not  entitled  to  their 
costs.    But, 

The  Court,  under  the  circumstances  of  delay  at- 
tending this  application  on  behalf  of  the  bail,  relieved 
them  by  making  the 

Rule  absolute  only  on  paiyment  of  costs* 

(a^i  14  Eajtf  599.  (c)  Ante,    V.    614*     S.  C. 

{b)  Ante,    VII.    53.     S,  C.      i  Manb.  450. 
9  Marih*  383. 
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Sellers  v.  Bickford.  Nov.  i%. 

T^EBT  on  bond,  whereof  the  condition,  (after    re-  To  debt  on 

citing  that  the  Defendant  had   by  indenture  be-  [|^°J/''^; 

tween  the  parties,  for  the  considerations  therein  men-  the  Defendant 

tjoned,    sold  and    assigned    to    the   Plaintiff  a  lease,   should  not 

made  between  Gaskell  and  the  Defendant,  of  the  mes-  JithinacCT- 

suage  and  premises   thereby  demised,  situate  in    Tot-  tain  distance 

tenham  Court   Road,  then   in  .the    Defendant's   occu-  o^Pf«"J»*«« 
'  demised  to 

pation,  for  the  residue  of  the  term  of  years  by  that  lease  him  by  the 
granted ;  and  all  the  Defendant's  interest  in,  and  good-  PI*»niiff»  the 
will  or  custom  belonging  to  his  trade  or  business  of  agene-  pleaded  the 
ral  shopkeeper,  and  dealer  in  coals,  carried  on  by  him  in  leave  and  li- 
the said  messuage  and  premises)  was,  that  the  Defendant  ^^^^!  * 
should  not  at  any  time  or  times  thereafter,  by  himself,  or  Held,  that 
by  any  other  person  or  persons,  for  or  on  his  account,  or  "*^'*  P'^*  ^** 
for  his  use^  benefit,  or  behoof,  open,  keep,  hold,  or  main-  demurrer, 
tain,  or  cause  or  procure  to  be  opened,  held,  kept,  or 
maintained,  a  shop  in  the  chandlery  line,  or  as  a  gene- 
ral shopkeeper,  or  dealer  in  coals,  wholesale  or  retail, 
or  otherwise,  in  Tottenham  Court  Roadf  or  within  the 
distance  of  three  quarters  of  a  mile  from  the  said  shop  and 
premises  in  Tottenham  Court  Road  aforesaid.     Breach, 
that  the  Defendant  did  on  his  own  account  open,  hold, 
keep,  and  maintain  a  shop  as  a  dealer  in  coals  in  Totten- 
hamCourtRoad^  within  the  distance  of  three  quarters  of  a 
mile  from  the  said  shop  and  premises.     The  Defendant 
pleaded,  that  he  the  Defendant,  by  the  leave  and  licence 
of  the  Plaintiff,  did,  on  his  own  account,  open,  hold, 
keep,  and  maintain,  a  shop,  as  a  dealer  in  coals,  in  Tot- 
tenham Court  Road  aforesaid,  within  the  distance  of 
three  quarters  of  a  mile  from  the  said  shop  and  pre- 
mises.   Demurrer  and  joinder. 

Bhsset 


i« 
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Blosset  Serjt.  ia  support  of  the  demurrer.    The  ques- 
tion is,  whether  an  obligation  by  deed  can  be  altered  or 
discharged  without  deed.     If  one  make  a  promise,   he» 
to  whom  the  promise  is  made,  may,  before  breach,  dis- 
charge it  by  parol ;  but,  after  breach,  no  discharge, 
save  by  deed,  is  good,  (a)     Accord  and  satisfaction  can- 
not be  pleaded  before  breach,  without  deed,  for  it  enures 
as  a  release  of  the  covenant,  Roberts  v.  Stoker,  {b)    After 
breach,  accord  and  satisfaction  may-  be  pleaded  without 
deed,  for  that  is  not  in  discharge  of  the  covenant,  but 
of  the  breach  only,  Peytoe^s  case  (c),  Blake^s  case,  (d) 
The  licence  here  pleaded  is,  in  effect,  a  discharge  of 
the  covenant  after  breach,  otherwise  than  by  deed.     In 
Littler  v.  Holland  {e),  which  is  in  point,  Lord  Kenyan 
mentions  an  action  brought  by  Garrick  against  Barry ^ 
where  it  appeared,  that  the  Plaintiff,  as  manager  of  a 
theatre,  had  given  the  Defendant  a  parol  licence  to  be 
absent ;  but,  as  the  articles,  on  which  the  action  was 
founded,  required  such  a  licence  to  be  in  writing,  the 
Court  held,  that  the  parol  agreement  wa9  no  answer  to 
the  action.   If  tliere  be  a  covenant  not  to  assign,  a  parol 
licence  does  not  discharge  the  lessee.  Boe^  dem.  Gregspn 
V.  Harrison  {/) ;  nor  can  a  parol  agreement  to  waive  an 
award  be  pleaded  to  an  action  on  an  arbitration  bond, 
Braddick  v.  Thompson  {g) ;  for  the  Defendant  shall  not . 
plead  a  collateral  agreement  by  parol  to  invalidate  a 
claim  arising  on  deed,  his  only  remedy  being  by  a  cross 
action.     In  Fortescue  v.  Brograve  (A),  the  Defendant,  to 
an  action  for  breach  of  covenant,  pleaded  a  subsequent 
parol  agreement,  and  the  plea  was  held  bad.     Blemer- 


(a)    Com,  Dig*    Auumputf 
tit.  6. 

(h)  Paimerf  no. 
Ic)   9  Rep.  77. 
{d)   6U^.  44. 


{e)  jr.  it.  590. 
(/)  %T.R.425' 
(g)  8  JSajt,  344. 

(b)  Stjlei,  8. 


hasset 
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hasta  T  Pierson  (a),  and  Hayrfbrd  t»  Andreaos  (&)|  Ehew, 
that  where  a  parol  agreement  to  defer  payment  of  the 
money  due  on  a  bond,  is  pleaded,  such  plea  will  be  bad. 
The  coTenant  not  to  assign  without  writing  is  introduced 
into  leases,  for  the  express  purpose  of  enabling  the  les- 
sor to  licence  an  assignment,  without  a  rdease  or  deed. 


1817. 


OnsUm  Serjt.  contri  admitted,  that,  as  the  cases  were 
settled,  he  could  not  say  that  the  condition  was  void ; 
he  was  proceeding,  but  the  Court  interposed. 


Dallas  J.  We  have  not  a  grain  of  doubt  upon  this 
case.  To  argue  with  effect,  the  Defendant  must  con- 
tend that  a  covenant,  that  is  an  obligation  by  deed^ 
can  be  discharged  without  deed  by  licence  in  writing. 
Braddick  v.  Thompson  is  in  point;  and  T^ompion  v. 
Brawn  (c),  lately  decided  in  this  court,  governs  the 
present  case. 

Judgment  for  the  Plaintiff. 


{A)  Cro,  Eli%.  697. 
Ante,  Vn.  656.  S.  C.     x  B.  Moore,  358 


(a)  3  Lev,  »34 

(0 


Harvet  v.  Goodford. 


Nov,  x2« 


A  WRIT  of  capias  ad  respondendum  had  issued  against  A  daclantioii 

the  Defendant^  returnable  in  Michaelmas  term  last  ^^    ^'^  - 

on  tne  etsoigu 

The  declaration  was  delivered  on  the  20th  January j  the  es-  day  of  Wiary 
soign  isy  of  Hilary  term,  indorsed  to  plead  within  the  four  ^*™*»  *°^  *° 
first  days  of  that  term ;  when  it  was  objected  to,  as  being  ^i^M^rm 

was  obtained 
by  the  Defendant.     In  that  term  a  rule  to  plead  was  given,  but  no  demand  of  plea 
was  made.     The  Plaintiff*  having,  in  Trinity  term,  signed  judgment  as  for  want  of  a 
iJea:    Held,  that  the  judgment  was  irregularly  signed,  that  all  the  praceedin 
thereon  must  be  set  aside,  and  all  further  proceedings  be  stayed* 


Vol.  VIII. 


D 


too 


u 
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HAsriT 


OoGDimra 


tM  late  fiir  a  plea  of  that  term,  and  retomed  to  the  plain- 
tiff's attorney.  On  the  2l8t  of  January  the  declaration 
was  again  delivered,  when  an  imparlance  till  JE^cs^l«r  term 
was  obtained*  In  tliat  term  a  nde  to  plead  was  fji^'r&x^ 
but  no  demand  of  plea  was  made ;  wfaereapoDy  on  the 
first  day  of  last  Trinity  term,  a  second  rule  to  plead  was 
given.  On  the  9th  oijime^  a  demand  of  plea  was  made^ 
and  on  die  following  day  judgment  was  signed. 

Pdl  Seijt.  on  a  former  day  had  obtained  a  rule  tusi 
to  set  aside  the  jndgmoit  in  this  case^  and  all  proceed* 
ings  thereon  for  irr^idarity,  with  costs ;  and  also  to 
stay  all  further  proceedings. 


Ondam  Serjt  now  shewed  cause  against  the  nile^  oon<> 
tending  that,  under  these  circumstances,  the  Plaintiff 
was  eatitied  to  judgment    But 

J%e  Courts  on  communication  with^their  officer,  held, 
that  the  judgment  was  irr^nlarly  signed ;  for,  the  de- 
claration being  delivered  on  the  essoign  day  of  Hilary 
term,  it  was  too  Ute  for  a  plea  of  that  term ;  the  De- 
fendant, therefore,  had  an  imparlance  to  Easter  term, 
when  the  Plaintiff  failed  to  demand  a  plea,  but  signed 
judgment  as  of  Trinift/  term.  They,  therefore,  made 
the  rule 


Absolute. 
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hit- 


Holmes  V.  BloOO.  A^dv.17; 

ASSUMPSIT  Ibr  rooaqf  paid  to  (be  D^fendfUit  by  Plaintiff,  an 

the  Plaintiff,  during  hh  infiwcy.     The  declmititm  ?^"''  *^**^ 
1     /.  1  -r^i  1  "*'o  partner- 

CMiittgd  of  the  oomroon  money  cQonts.    Pl^  tb«  g^  ^^  ^tli  ^ 

neni  isme.    At  the  trial,  before  Park  J.,  at  the  I4m4(ni  adolt.   The 

■ittingBafter£aitfertern),lgl7iitapp^re4,tb(iti^iff»^^  a1l^of>L. 

1610,  the  Plaintiff  bad  entered  intp  partnership,  in  tbe  mises  from  the 

trade  of  ihoe-making,  with  Taj/hr,.  an  $dultj  pnd,  %  ^«fa»«i«»^»  ^^ 

1  /..111  -        the  purpose  of 

the  pnrpofie  of  carryiqg  on  that  trade,  th^  partners  took  «  carrying  on 

lease  of  certain  premises  from  the  Defendant*  The  lease  their  trade; 

pofported  to  be  granted  by  the  Defendant,  in  consider-r  f^^^"^ 

atioQ  of  315/.  paid  by  the  Plaintiff  and  Tajffor^  th^  re*  was  paid  for, 

CBipt  whereof  from  the  PWntiff  and  Tavlor  was  indorsed  ^  l>y  t^f "» 

j^p  -,  1  lantincashf 

on  the  lease.    Of  tbu  sum,  157J.  (the  money,  to  recover  ^^  ^^  ^^er 

which  this  action  was  brought)   was  paid  down  by  the  ludf  by  bills 
Plaintiff,  in  the  presenoe  of  Tbytor/    and  biUs  were  J'^^^Jj^^^j 
drawn  by  the  P^endant  for  the  remainder  oS  the  sum,  accepted  by 
and  accepted  by  the  Plaintiff,  in  the  joint  names  of  him-  the  Plwntiff, 
idf  and  hi#  eOi'PW^Ber,  Tijyfcr.     The  first  of  these  hills  ^eVof°him- 
vsa  payable  at  fi>ur  montbsp     At  the  time  of  these  self  avd  part- 
trupsactipps,  the  Plaintiff  wo?  an  in&nt;  he  became  of  ^^^  ^day" 
age  in  Jutyt^  1816,  »ndi  on  the  day  following  that  event,  after  he  be- 
he  dissolved  the  partnership  with  Taylor ;  but  his  name  ^*,®^*?** 
remained  over  the  door  for  three  weeks  afterwards.    In  partnership; 
Sepiemb^'f  1816,  Toy/pr  entered  into  a  new  arrangement  and  four 
with  the  Defendant,  by  which  he  got  a  remission  of  part  JJJ^'^jfj^ 
of  the  rent,  and  the  tftxes  were  paid  for  him  by  the  tion,  the  Dc- 
Defendant     When  the  first  bill  became  due,  it  was  dis-  fendant  sued 
hoDoored,  and  the  Defendant  sued  Toy/cw  alone ;  who  nw  alone  on  " 
coa^romised  the  action  without  the  knowledge  of  the  one  of  the 

bills,  accepted 
a  svreiider  of  the  lease  from  him,  abandoned  his  acdon»  and  destroyed  the  other 
biUt :  Held,  that  these  facts  ought  to  have  been  left  to  the  jury  to  determine  whether 
the  Defendant  had  not  dispensed  wit]i  formal  noticp  and  disaffirmance  of  the  con* 
tract,  and  that  the  Plaintiff  had  been  improperly  nonsuited. 

D  2  Plain- 
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1817.  Plainti£P,  by  surrendering  the  lease  to  be  cancelled.  The 
bills  not  due  were  then  destroyed.  A  book  kept  by  the 
Plaintiff  containing  particulars  relatiye  to  the  partner- 
ship account,  was  produced ;  wherein  the  sum  in  ques- 
tion was  entered  in  his  own  hand-writing,  amongst  other 
payments  made  by  him,  as  a  payment  on  account  of 
the  partnership.  Park  J.  was  of  opinion,  that  this  money 
having  been  paid  upon  a  partnership  account,  could 
not  be  recovered  back  by  one  of  those  partners,  on  whose 
account  the  payment  was  made;  but,  independently  of 
that,  expressed  himself  to  be  of  opinion,  that  as  the  lease 
xAMarch^  1816,  was  only  voidable,  the  in&nt  ought  to 
have  avoided  it,  within  a  reasonable  time  after  he  came 
of  age.  The  infimt  dissolved  the  partnership  the  day 
after  he  came  of  age,  arid  might,  therefore,  have  avoided 
the  lease  at  an  earlier  period.  On  these  grounds,  the 
learned  Judge  nonsuited  the  Plaintiff. 

Best  Seijt.,  in  the  last  term,  had  obtained  a  rule  nm 
to  set  aside  the  verdict,  and  have  a  new  trial. 

Copley  Seijt.  now  shewed  cause.  If  an  in&nt  continue 
in  possession,  after  his  fiill  age,  of  lands  demised  to  him 
during  his  minority,  he  affirms  the  leasee  and  makes 
himself  liable  for  arrears  of  rent  incurred  before,  (a)     If 
one  leases  to  an  in&nt,  which  purports  a  benefit  to  him, 
there  is  no  need  of  any  positive  act  of  confirmation :  i^ 
indeed,  he  does  any  positive  act  of  confirmation,  he  is 
bound  in  an  instant.    In  order  to  the  avoidance  or  con- 
firmation of  such  a  contract,  the  in&nt  must  make  his 
election  within  a  reasonable  time.  In i>o^,  iem.Bromfield^ 
V.  Smith  (i),  the  delay  of  a  year  was  held  unreasonable; 
but  the  Court   said,  that   if  notice   had   been  g^ven 
within  a  week  or  a  fortnight,  such  notice  would  have 

{a)  X  Ro*Abr.  731.  /.  as*  (^)  ^  T.Rm  436. 

been 
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been  reasonable.  The  principle  of  that  case  is  appli*  1817. 
cable  here,  for  the  Plaintiff  continued  in  possession, 
as  fiu:  as  the  knowledge  of  the  lessor  extended,  for 
foar  months.  IDallas  J.  The  case  of  Dae^  denu 
Bron^ddj  t.  Smithy  materially  differs  from  the  case 
before  the  Court;  for  the  contract  in  the  former 
case  was  not  the  contract  of  an  in&nt]  If  an  in- 
fimt  convey  his  land,  he  may  have  a  writ  of  dum  JitU 
h^ra  estaiem :  but  he  must  bring  that  in  a  reasonable 
time.  The  true  distinction  between  contracts  for  an 
interest  in  land,  and  contracts  for  the  sale  of'  goods,  isf 
that,  in  the  former,  the  contract  is  in  force  suo  vigore^ 
and  binds  the  infant,  if  no  communication  be  made ;  in 
the  latter,  there  must  be  a  positive  act  of  confirmation. 
In  the  case  of  Kirtm\.  EUwU {a\  the  doctrine  re- 
lative to'in&nt  lessees  is  clearly  laid  down ;  and,  there, 
the  infant  lessee  was  held  liable  to  the  rent  Houghton  3. 
in  that  case  says,  <<  If  a  lease  be  made  of  an  acre  of 
land  to  an  infant,  rendering  1002.  rent  by  the  year,  and 
he  doth  occupy  and  enjoy  this,  he  shall  be  charged  with 
the  rent,  he  being  here  to  be  taken  as  a  purchaser." 
{Park  J.  In  Eoelyn  v.  Chichester^  Mr.  Justice  Yates  (ft), 
cites  the  case  of  Khion  v.  Elliott,  and  confirms  the  doc- 
trine there  laid  down.]  There  being  no  communication 
of  the  dissolution  of  the  partnership  to  the  lessor,  and 
one  of  the  partners  continuing  in  possession,  that  is  the 
possession  of  both.  The  Defendant  knew  not,  till  the 
time  of  the  new  arrangement  with  Tcn/loTj  that  the 
Plaintiff  was  an  infant ;  he  never  knew,  that  the  money 
tar  which  this  action  is  brought,  was  the  Plaintifi^s 
money  only.  The  money  was  all  paid  together,  half 
by  bills  accepted  in  the  partnership  name^  the  other 
half  by  cash;  which,  therefore,  was  the  cash  of  the 

(a)  %Bulit*6^  (6)  3  Btfrr.  X7I9. 

P  3  partnership* 
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1817*       partnership^     If  the  Plaintiff  can  recoyer  this  snm  of 

i^jftt'     money  from  the  Defendant,  what  remedy  has  the  De- 

9.  fendant  for  the  other  moiety^  as  against    Taylor  T    It 

Bt^'oo.       would  be  the  greatest  injustice  to  alldw  Tagflor  to  retttil 

the  property,  and  for  the  Defendant  to  lose  half  the  pur- 

-    chase  money.     The  Defendant  could  not  sue  the  Plam- 

tiff  on  the  billsi  because,  in  Septemberi  it  was  known  to 

the  De&ndant|  that  the  Plaintiff  was  ati   infiint  (  and 

there  had  been  no  express  promise  to  pay. 

Besif  in  support  of  his  rule«    Whoever  nlay  have 
obtained  the  money  of  an  infant,  undv  circtimstanees 
sitnilar  to  the  present,  the  infiiflt  has  a  right  to  follow 
it  and  recover  it  back;  in  such  a  case  the  law  fellows 
the  justice*    In  the  nest  place,  the  Defendant,  by  hift 
oonducti  has  made  hilnsdf  Responsible  for  the  act^  of 
the  in&Qt's  partneri    The  caste  cited  on  behalf  of  the 
Defendant  do  not  apply;  for  this  case  stands  on  no 
established  rul%  but  on  its  own  peculiar  eircumstaneM 
which  render  it  of  some  importance  i  and«  if  the  doe* 
trine  contended  for  by  the  Defendant  be  admitted}  the 
prot^ion  whidi  the   law  has  thrown  round  faifoa^, 
may,  by  a  little  dexterity^  be  rendered  of  no  avail*  Here 
an  in&nt  and  an  adult  become  partners;  the  adult  has  no 
money,  the  in&nt  hasi  and  pays  it  down  |  but  the  adult 
gives  bills  for  his  dbare  of  the  paymait  i  the  Defend- 
ant, then,  sues  the  adult  singly  on  the  bills,  reeognisin^ 
by  that  act,  the  infancy  of  the  other  partner;  and,  find- 
ing he  can  get  nothing  by  the  bills,  keeps  the  money 
which  he  has  received  bom  the  infont,  and  gets  back 
the  leasee     When  this  bargain  was  made  behind  the 
back  of  the  infant,  the  Defendant  recognised  his  in&m^i 
and  his  disaffirmance  of  the  contract,  preyiously  entered 
into,  on  his  coming  of  age.     The  case  in  Rollers  Abridge 
ment  is  against  the  Defendant;  for^  here^  the  infant  does 

not 
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Dol  oontiiiiie  ill  poisetsioD)  after  he  arrives  at  the  age  of  1817« 
^1  years.  The  premises  were  taken  from  the  Defend** 
ant  for  the  purposes  of  trade  and  not  for  the  Plaintiff's 
individual  occupation)  wheni  therefore^  the  Plaintiff 
gave  ap  the  partnership  he  ga^  np  the  lease.  The  ease 
of  Doe,  dem.  BromfiM^  Vi  Siniik  only  proves^  that  when 
a  stranger  Is  to  make  an  eleetioni  reserved  to  htm  by 
the  deed  of  another  about  a  certain  time^  he  must  elect 
on  or  nbout  that  timei  If  an  infant  oeciipy  an  estate  he 
most  pay  the  rent }  <ditir^  if  he  do  not  t|»ke  or  keep 
potsosrion,  80  as  to  eaclude  the  possibility  of  hi«  eigoy« 
meat  of  it  or  deriving  benefit  from  it4  Her%  when 
the  iniant  pilt  an  ^d  to  the  trader  he  put  an  end  to  the 
possitnlity  of  his  deriving  any  benefit  from  the  kase« 
A  lease  to  an  infiint  is  not  vokl,  bcit  only  voidable  at 
hii  election)  and^  if  ih^  leftse  be  beneficial  to  hhn»  he  ia 
linble  to  w  «$tion  of  debt  fiur  the  rent  reserved*  (a)  In 
||«iityv»»0M(i)  i^^&J.saidi  '<Ifan  infiint  give 
or  sdl  goodsy  and  the  vendee  or  donee  take  them  by 
&ree  of  the  gift  or  saloi  the  infant  may  have  an  action 
of  IreqpMs  against  him/'  If  an  infant  part  with  pro- 
perty«  either  real  {c)  or  personal  {d)i  he  may  recover  it 
hack  1^^  i  and,  if  an  infant  pay  money  with  his  own 
lumdsi  the  payment  is  voidable,  and  the  money  may  be 
ifMOv^red  back  in  an  acticm  pf  account,  {e) 

DauasJ*  In  this  case  some  points  are  clear«  I 
agree  that|  in  ^very  instance  of  a  contract  voidable 
only  by  fm  infant  on  coming  of  age,  the  infant  is  bound 
to  give  notice  of  disaffirmance  of  such  contract  in  reason- 
able time ;  and^  if  thp  ^ase  before  the  Court  were  that 
rimple  case,  I  should  be  disposed  to  hold,  that|  as  the 

[a)  KgUe/%  case,  Cro»  Jac.         {d)   Id*  £• 
jSOk  \e)  Per  Hobati  C.  3.  AmUn 

I  Mhd.  I37»  V.  QervOif  iM*  77* 
rm.Ahr.  ^Itfant,B^ 

D  4  in&nt 
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181 7«  infimt  had  not  g^yen  express  notice  of  disaffirmance  within 
four  months,  he  had  not  given  notice  of  disaffirmance  in 
reasonable  time.  But  this  is  not  soch  a  simple  caae^ 
and  we  must  see  what  are  the  circumstances  of  it.  The 
fiicts  are  these.  The  Plaintiff,  being  under  age^  entered 
into  partnership,  for  the  purpose  of  carrying  on  trade 
with  Taylor  $  and  the  two  persons  executed  a  lease,  by 
which  they  became  tenants  to  the  Defendant.  The 
trade  was  carried  on  by  both  parties,  until  the  Plaintiff 
became  of  age ;  on  the  day  after  that  event,  the  in&nt 
gave  notice  to  Tajflor  of  the  dissolution  of  the  partner- 
diip,  and  his  name  was  soon  afterwards  removed  frcnn 
the  door.  This,  I  admit,  could  have  no  effect,  as  fiur  as 
the  lessor  was  concerned ;  but,  it  appears  most  impro- 
bable^ that  the  in&nt  should  have  intended  to  continue 
tenant  of  the  premises,  when  he  had  given  up  the  trade. 
Her^  agftin,  it  was  necessary  that  notice  should  be 
given ;  but  the  question  is,  whether  the  Defendant  has 
not  so  treated  the  Plaintiff  as  to  dispense  with  notice  of 
disaffirmance  in  any  formal  shape  ?  What  is  the  D&>- 
fendanfs  conduct?  Why  should  he  sue  Taj^^  only, 
on  the  bills^  to  which  the  Plaintiff  was  also  a  party,  if 
he  had  not  considered,  that  the  leasee  for  which  those 
bills  were  given  in  part  payment,  was,  as  &r  as  the 
Plaintiff  was  concerned,  at  an  end?  The  Defendant 
then  comes  to  an  entirely  new  arrangement  with  2byfar 
respecting  the  lease,  and  putting  aside  dl  question  con- 
cerning the  effect  of  the  surrender  by  one  of  two  joint 
tenants,  he  receives  from  Taj/lar  a  surrender  of  the 
leasee  in  consideration  of  the  Defendant's  staying  pro- 
ceedings against  him  upon  the  dishonoured  bill,  and 
releasing  him  from  his  liability  to  the  other  bills ;  and 
all  this  is  done  without  the  knowledge  or  privity  of  the 
Plaintiff.  What  right  had  the  Defendant  to  act  thus, 
if  he  still  contemplated  the  Plaintiff  as  a  joint  lessee 
Fitii  Ta»l^  f  The  <)uestion,  then,  is  whether  the  jury 
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woold  not  have  been  of  opinion,  if  the  facts  had  been  181 7« 
left  to  them,  that  the  Defendant  had  dispensed  with 
fimnal  notice  of  disaflbmance.  To  give  the  Jury  an 
opportonity  of  forming  an  opinion  upon  these  &cts,  I 
think  that,  in  this  case^  there  should  be  a  new  trial; 
bat,  whatever  I  may  think,  as  to  the  reasonableness  or 
unreasonableness  of  time  of  giving  notice  of  disaffirm* 
anoe,  I  give  no  opinion  thereon,  being  unwilling  fur* 
tlier  to  burthen  a  case  already  sufficiently  difficult. 

BuEBOUGH  J.  The  form  of  the  action  is  or  is  not 
correct,  according  to  the  Plaintiff's  right  to  recover.  It 
is  a  strong  feet,  that  the  Plaintiff  dissolved  the  part- 
nership the  day  after  he  became  of  agCy  leaving  the 
houses  which  was  part  of  the  partnership  effects,  in  the 
possession  of  Taylor.  Then,  how  does  the  Defendant 
treat  Tajflorf  he  treats  him  as  the  person  having  the 
sole  possession  of  the  lease;  and  the  fact  is,  that  Taylor 
akme  was  left  in  possession  of  the  premises.  That  the 
Defoulant  does  so  treat  71^/br,  is  dear;  for,  having 
sued  him  on  one  bill,  the  Defendant  abandons  his  action, 
rdeaaes  him  from  the  payment  of  the  other  bills,  and 
says,  you  shall  give  me  up,  in  return,  the  lease:  solely 
and  entirely  treating  Taylor  as  the  person  entitled  to 
this  lease,  as  the  person,  to  whom  alone  he  looks  for 
rent,  and  whom  he  acquits  of  the  rent  Neither  party 
seem  to  dream,  that  the  Plaintiff  has  any  thing  to  do 
with  the  lease.  These  are  very  strong  fiicts,  such  as 
ought  to  be  dealt  with  by  a  jury ;  and  I,  therefor^ 
think,  that,  in  this  case,  there  ought  to  be  a  new  trial. 

Park  J.  This  case  has  taken  a  singular  turn,  for  the 
points,  on  which  my  brothers  decide,  are  wholly  aliene 
to  the  points  saved,  and  on  which  the  case  was  moved. 
In  all  the  cases,  it  has  been  allowed  to  infants  at  full 
pge^  to  affirm  or  disafl^nn  contracts  made  by  them 
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during  idfimojr;  but  do  those  cases  go  the  laigth  of 
sayingi  that  an  infant  may  take  three  or  four  months  to 
nake  his  election?   It  strikes  me,  that  it  is  absolutely 
necessary  for  an  infant  to  do  some  act  of  disaflBrinatioe 
in  such  a  case  as  thisc  I  do  not  say,  that  it  is  necessary 
for  him  to  give  a  positive  notice^    It  has  been  8aid»  thai 
the  Defendant)  when  he  took  the  surrender  of  the  lease 
from  Tm^hr  alone,  admitted  the  in&ncy  of  the  Plains- 
tiff;  but  it  does  not  appear  on  the  report,  that  it  eret 
was  st&ted  to  the  Defendant,  that  the  157/.  belonged 
to  the  Plaintiff  only.    Then,  when  the  DefaidanC  domes 
in  Septeniber^  and  says  take  your  lease  back,  hotr  does 
it  appear  that  the  foot  was  known .  to  the  Defeadant^ 
that  the  money  was  the  Plaintiff's  only? 

Rule  absolute. 


Nov»  17. 


Hardino  ^.  GBEi^Kmo. 


TheDefeod- 
int,  a  trades- 
many  was  ac- 
cuftomedto 
employ  his 
daughter  to 
write  his  bills 
and  letters.  A 
customer^  to 
whom  a  bill 
written  by 
the  daughter, 
had  been  sent 
by  the  daugh- 

ter»  being  advised  by  th^  Plaintiff  that  the  charge  was  too  highy  sent  it  back :  it  was 
returned  to  her,  inclosed  in  a  letter  also  written  by  the  Defendant's  daughtery  which 
constituted  the  libtl  t  Heldy  that  in  an  action  for  the  libel  this  evidence  was  not  sufficient 
to  fix  the  Defendant.  Secondly,  it  wal  also  held,  that  the  daughter,  in  such  case^ 
could  not  be  called  as  a  witness  to  prove  by  whose  direction  the  letter  was  written. 


j^CTION  ibr  a  libeL  At  the  trial  before  GftUt  C.  J. 
at  the  London  sittings  after  Trinify  term^  1616,  the 
following  faots  were  proved.  The  Plaintiff  had  foi^ 
merly  been  journeyman  to  the  Defendant,  whom  a  lady 
named  Mrs*  Lamberi  was  in  the  habit  of  employing  as  a 
carpenter.  A  bill  of  the  Defendant's  ^spearing  to 
Mrs.  Lamberi  exorbitant,  she  employed  the  Plaintiff  to 
iospeot  the  bill,  who  reduced  it;  and  Mrs.  Lambirt 
sent  the  bill  so  reduced  to  the  Defendant,  and  oflfered  to 
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pmj  him  the  reduced  amounts  This  bill  was  retaraed 
to  Mrs*  Lambert  in  a  oorer,  which  contained  tha  libel 
oomplained  o£  The  bill  and  libel  were  written  in  the 
same  characteir,  and  the  bill  was  proted  to  be  the  hand« 
writing  of  the  Defendant's  daughter^  whom  the  Defend* 
ant  was  in  the  habit  of  employing  to  draw  out  his  bills^ 
ami  write  his  letters  of  business.  Gihbs  C.  J.  was  of 
opinion,  that,  though  this  bill  was  in  the  hand-writing  of 
the  daughter,  and  though  the  Defendant  employed  her 
to  write  his  letten  of  business^  there  was  not  sufficient 
evidence  to  Ak  the  Defendant  as  the  author  of  the  libel. 
The  Defendant  might  have  given  to  his  daughter  this 
UU  so  returned  to  him,  with  instructions  to  write  eaof* 
earning  it :  what  the  daughter  wrote  might  not^  as  to 
the  libellous  part,  have  been  in  consonance  with  the 
Defendant's  instructions^  and  it  did  not  ap))ear  that 
the  Defendant  saw  the  letter  after  it  was  written.  His 
Lotdshipi  finr  these  reasons,  directed  a  nonsuit 


1817. 


iisBniiio 

OKBilXMa 


Vaugkan  Serjtf  who^  in  the  last  term,  had  obtained 
a  role  msi  to  set  aside  this  nonsuit  and  have  a  n^  trials 
tvas  BOW  ealled  dd  by  the  Couift  to  support  his  rule* 
He  agreed  that  this  was  not  evidenoe  to  fix  the  Defend* 
ant,  b»t  eotitended  that  it  was  evideiiee  which  ought  to 
have  been  left  to  the  jiiry«  The  libel  in  question  rdated 
to  the  bill  delivered  to  Mrs,  Lambert^  and  by  her  te* 
delivered  to  the  D^mdant ;  and  It  was  in  pfoof  that 
the  IhU  was  a  second  time  sent  to  Mrs^  Lambm  by  the 
dieghter,  in  oonsequenee  of  a  communication  made  to 
her  by  the  Defendant ;  and  this,  being  unoontradictedi 
was  matter  to  be  left  to  the  jury  for  them  to  determiBB 
whether  the  publiciEition  of  the  libel,  which  accoo^panied 
the  bill,  was  not  made  by  the  Defendant.  One  who 
procures  another  to  publish  a  libel  is  guilty  of  the  pub- 
lication, in  whatever  county  it  may,  in  consequaice  of 

his 
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his  procurement,  be  published,  Rex  y.  Johnson  {a)  /  and 
Lawrence  J.  {b\  in  that  case^  said,  "  Is  there  not  evi- 
dence to  go  to  the  jury,  for  them  to  decide  whether  the 
papers  were  sent  by  the  Defendant  or  by  sonie  other 
person  T*  So,  here,  it  should  have  been  left  to  the  jury 
to  say  whether  the  libel  was  or  was  not  published  by 
the  authority  of  the  Defendant;  and  this  fact  the  daugh- 
ter might  have  proved. 


Dallas  J.    With  respect  to  the  last  reason  for  this 
application,  an  undertaking  to  place  in  the  box,  at  a 
future  trial,  a  witness  whom  the  Plainti£P  might  have 
placed  there  at  a  former  trial,  would  be  a  most  extras- 
ordinary  ground  on  which  to  grant  such  a  motion  as 
the  present     As  to  the  other  point,  I  agree  that,  if 
there  had  been  any  evidence  at  all  to  show  that  the 
Defendant  was  the  author  of  the  libel,  such  evidence 
ought  alike  to  have  been  left  to  the  jury,  whether  it  had 
been  tendered  on  the  trial  of  an  indictment  for  a  libel^ 
or  on  the  trial  of  a  civil  action  for  a  libel.      The 
Plaintiff  must,   therefore,  go  the  length  of  shewing, 
that,  at  the  trial  of  this  cause,  evidence  was  adduced 
which  would  have  been  sufficient,  in  case  the  Defendant 
had  been  indicted,  to  prove  that  he  was  the  author  of 
the  libel.     Now,  can  the  writing  of  this  Hbel  be  con- 
sidered as  coming  within  the  scope  of  the  authority 
delegated  by  the  Defendant  to  his  daughter  ?      It  is, 
indeed,  shown  that  he  had  given  her  authority  to  write 
for  him  in  common  cases,  because  he  could  not  write 
himself;  but  there  is  not  a  grain  of  evidence  to  show 
that  he  had  given  his  daughter  authority  to  write  libels 
in  general,  or  that  the  Defendant  had  even  seen  the 


{a)  jBMtf6Z.  verba  Ellen-  [b)  U.  yo. 
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letter  containing  thb  pardcular  libel  But,  it  has  been 
said,  the  daughter  might  have  been  called  as  a  witnessi 
to  prove  by  whose  procurement  the  libel  was  written. 
If  she  had  bem  placed  in  the  box,  she  might  have 
refiised  to  answer  any  question  which  would  tend  to 
implicate  herself  in  an  indictable  offence;  and  it  no 
where  appears  that  she  had  been  authorised  to  do  an 
illegal  act.  I  am  clearly  of  opinion^  that  there  is  no 
eridence  whatever  in  this  case,  either  of  command, 
authority,  adoption,  or  recognition,  to  go  to  a  July,  and 
that  the  nonsnit  is  perfectly  right. 


I8I7. 


HABDmG 

GBsmnfa 


Pakk  J.  I  am  of  the  same  q)inion.  The  case  put 
by  the  counsel,  of  the  sale  of  a  book  by  a  bookseller's 
servant  in  his  shop,  is  quite  beside  the  question :  there^ 
the  act  is  done  in  the  regular  course  of  trade* 

BuBBOUOH  J.  I  am  clearly  of  opinion  that  the 
daughter  could  never  be  called.  She  was  indictable  for 
theoflfence. 

Rule  discharged. 

Besi  Serjt.  was  to  have  shewn  cause  against  the  rule. 


Lee  and  Another  v.  Munn. 


T^HIS  was  an  action  brought  against  the  defendant,  Apurchaferof 

an  auctioneer,  for  the  recovery  of  the  sum  of  200/.,  *»  «f^**  ^ 

•'  public  auction, 

being  a  deposit  paid  to  him  by  the  Plaintiffs  on  the  depoitteda 

ium  with  the 
mctknieer  as  part  of  the  purchase  money,  until  the  yendor  made  out  a  good  title,  ae- 
cordiiig  to  the  conditions  of  sale.  No  good,  title  was  made  out ;  but  the  tieaty  was 
kept  open  with  the  auctioneer  for  four  years  from  the  time  of  the  sale,  and  no  demand 
had  been  made  on  him  for  the  re-payment  of  the  depout :  Held,  that,  in  such  case, 
the  anctioneer  b  not  liable  to  the  purchaser  for  interest  on  the  deposit  money. 
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i8l7«       puFchafle  of  a  freehold  estate  by  pablio  ouodon,  the 
title  to  which  aiterwards  proved  defective ;  the  Plain*- 
tiffi  also  claimed  interest  on  the  dspoiit,  as  well  as 
S1L  lis.  2d.  for  the  costs  reUtive  to  the  investigadoa 
of  the  vendor^s  title.    The  first  count  of  the  dedA- 
ration  stated,    that   the  Defendant  caused  to  be  pat 
up  and  exposed  tp  sale  by  public  auction,  premises 
therein  described,    subject    to  '  certain  conditions    of 
sale,  one  of  which  was,  that  the  highest  bidder  should 
be  the  purchaser,  and  pay  immediately  a  deposit  of 
20/.  per  cent,  in  part  of  the  porchaset*money,  to  the 
Defendant,    and   sign  an  agreement  to  pay  the  re- 
mainder on  or  before  the  80th  of  January^  1813,  on 
a  conveyuioe  being  made  according  to  the  terms  men«> 
tioned   in    the    conditions    of  sale^      The    PlaintiflSi 
then   averred,    that  they  became   the    purchasers  of 
the  premises,  for  the  sum  of  1000/.,  that  they  then  paid 
to  the  Deiendant  200/.,  as  a  deposit  of  30/t  per  eent.f 
in  part  of  the  purchase-money,  and  that,  although  tbey 
were  ready  and  willing  to  perform  and  fulfil  all  tbioga 
in  the  conditions  contained  on  their  parts,  as  such  pur- 
chasers, to  be  performed  and  fulfilled,  and  to  pay  the 
remainder  of  the  purchase^money,    on  a  conveyance 
being  made  agreeably  to  the  conditions  of  sale,  and  to 
complete  the  purgbase;  yett  that  the  D^fendjmt  did  not, 
nor  would  make»or  procure  to  be  made  to  the  Plaintiffs 
a  good  title  to  the  premises,  or  make  a  conveyance 
thereof,  agreeably  to  the  conditions  of  sale ;  by  reason 
whereof  the   Plaintiffs  had  been  deprived  of  all  the 
benefits  and  advantages  which  would  have  arisen  to 
them  from  the  completion  of  the  purchase,  and  had 
been  put  to  the  expense  of  100/.  in  endeavouring  to 
procure  the  title  and  to  get  the  purchase  completed, 
and  in  and  about  the  investigating  the  title  of  the 
vendors  of  the  premises  to  sell  and  convey  the  same^ 

and 
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and  had  lost  all  gains  and  profits  which  they  might*  and*  1817, 
oth^rwise^  would  haye  made  and  acquired  fix>m  using 
and  employing  the  sum  of  money  so  paid  by  them  as  a 
dq>osit,  and  other  monies  provided  and  kept  by  them 
for  the  completion  of  the  purchase.  The  declaration 
alao  contained  counts  for  interest  and  the  common 
money  counts.  The  Defendant  pleaded  turn  assumpsitf 
and  paid  the  deposit-money  into  court,  upon  the  count 
for  money  had  and  received.  At  the  trial,  befoi« 
GMs  C.  J.,  at  the  London  sittings  after  Trinity  term, 
1817,  It  mpjpearedf  that  the  estate  belonged  to  Messrs. 
Ikml^3,  that  the  ancticm  took  place  in  Decemietf 
1812,  and,  that  the  estate  was  knocked  down  to 
one  of  the  Plaintifis,  who  paid  the  deposit  of  fiOO/.  by 
a  draft  on  his  bonkers.  Certain  letters  were  then  road 
in  evidence.  The  first  letter  was  dated  on  the  6th  of 
Aprily  1816,  and  written  by  the  Defendant  to  one  of 
the  Plaintiffi,  in  which  the  Defendant  stated,  that  he 
had  seen  his  attorney,  who  had  advised  the  Plaintiff 
Lee  to  complete  the  purchase;  --« the  second  was  dated 
on  the  22d  ci'Mtn^  1816,  and  written  by  the  Defod-* 
ant's  attorney  to  the  attomies  for  the  Plaintifi%  as  fol- 
lows: 

<<  Mtmn^  4Us.  Lee, 
^Gentlemen, 
^  I  understand,  firom  Mr.  Mmm^  that  Jiie  saw  Mr.  Lee 
**  yesterday,  who  expressed  himself  still  wilUng  to  oom- 
*<  plete  the  purchase,  provided  a  good  title  could  be^ 
^  made;  apd,  that  it  was  agreed  between  them,  that 
^  Mr.  Lee  should  be  entitled  to  interest  on  his  deposit, 
*^fit>m  the  time  of  sale,  together  with  costs;— from 
«  some  recent  investigations,  I  have  no  doubt  we  shall 
'*  be  enabled  to  make  out  a  very  satisfiurtory  title  shortly, 
^  and,  particularly,  with  respect  to  the  possession  of 
^  one  cf  the  thirds  of  the  estate;— under  sndi  droom* 

^  stance^ 
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1817.       '^  stances,  I  presume  yoa  will  suspend  the  action  for  the 
<<  present ;  and  I  have  no  hesitation  in  adding*,   tliat  we 
^*  have  no  intention  to  defend  this  action/'      The  third 
letter  was  dated  the  29th  of  Jtc/y,  1816,  irom  the  De- 
fendant's attorney,  addressed  to  the  attomies   for  the 
PlaintiflBb,   stating,  that  the  vendors  were    willing   to 
accede  to  certain  proposals  made  by  them  for  aettliDg 
the  purchase,  as  to  one  third  of  the  estate^  viz.  that  the 
vendors  were  to  have  the  rent  to  Midsummer  then  last,  to 
p$Lj  the  interest  on  the  deposit  to  the  same  period,  to  pay 
the  costs  of  this  action,  together  with  the  expenses  of  in- 
vestigating the  title  and  costs  of  the  conveyance^  and 
that  the  purchasers  should  take  the  title  as  it  was.     The 
fourth  letter  was  dated  on  the  20th  o^Navember^  1816, 
from  the  same  to  the  same,  intimating  a  wish  that  the 
purchase  might  shortly  be  completed.     The-  last  letter 
was  dated  the  18th  of  February^   1817,  and  headed 
Dondys  ats.  Lee^  (all  the  other  letters  having   been 
headed  Mtam  ats.  Leie,)  from  the  same  to  the  same,  in 
which  the  Defendant's  attorney  stated,  that  the  vendors 
objected  to  the  completion  of  the  purchase  on  the  terms 
proposed*     Gibbs  C.  J.  was  of  opinion,  that  the  Plaintiff 
was  not  entitled  to  recover  the  costs  of  investigating  the 
title  against  the  auctioneer,  who  was  an  innocent  agent ; 
but,  considering  the   Plaintiff's  claim  for  interest  to 
raise  a  question  of  great  moment,  on  which  he  wished 
to  have  the  opinion  of  the  Court,  he  directed  a  verdict 
^o  be  entered  for  the  Plaintiffi  for  43/.,   being  the 
amount  of  the  interest  claimed,  subject  to  alteration  to 
a  verdict  for  the  Defendant,  or  to  a  reduction  of  da- 
mages,  as  the  opinion  of  the  Court  might  be.    Ac- 
cordingly, 

Lens  Serjt.  having,  in  the  last  term,  obtained  a  rule 
ftwito  that  effect,  when  the  Lord  Chief  Justice  mentioned 

the 
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the  cases  of  tk  Bertude^  v/  Wood  (a)  and   Cakon  t.       1817/ 


JPdl  Serjt  now  showed  cause  against  the  rule.  The 
question  is,  Aether  the  Plaintifis  are  entitled  to  any 
and  what  interest  on  their  deposit,  the  purchase  not 
having  been  completed.  They  are  entitled  to  interest 
from  the  time  of  the  deposit  to  the  commencement  of 
thdr  action,  or,  at  all  events,  from  the  time  of  the 
deposit  to  the  22d  3£zy,  1816.  Against  the  principal, 
interest  is  clearly  recoverable.  Where  the  purchaser, 
at  an  auction  of  a  reversionary  interest  in  bank  stock, 
npon  the  &ilure  of  the  vendor  to  daluce  a  title,  had 
recovered  back  the  deposit  in  an  action  against  the 
ancdoneer,  it  was  held,  that  he  might,  nevertheless, 
recover,  under  an  averment  of  special  damage,  interest 
on  the  deposit  in  an  action  against  the  principal  for  not 
completing  his  contract,  Farquhar  v.  Farley  (c).  Ftu" 
reau  v.  JTufrnhUl  (<{),  was  an  action  against  the  princi^ 
pal,  and  there  Blaekstone  J.  says,  if  the  vendor  has  not 
a  good  title,  the  return  of  the  deposit  with  principal 
and  interest  is  all  that  can  be  expected.  In  Cornish  v. 
B0wley{e)f  which  was  an  action  for  money  had  and 
received,  to  recover  a  deposit  paid  for  the  purchase  of 
an  estate^  Lord  Kenyon  said,  ^^  As  a  good  title  was  not 
made  out  on  the  day  fixed,  I  shall  direct  the  jury  to 
find  a  verdict  for  the  deposit,  with  interest  up  to  that.^ 
day."  The  same  principle  is  strongly  laid  down  in 
Ridutrds  v.  Barton  {/) ;  and  the  case  of  Turner  v.  Beaur 
ram  (g)  is  sdll  stronger :  that  was  an  action  for  breach  of 
agreemoit;  a  house  had  been  sold  by  auction,  and  an 

ia)  3  Campb.  %$%.  [e)  Silwjn*4   N.  P.    4th  ed. 

(^)   isSajtt%%s.  X70. 

(e)    Ante*  Vn.  59a.  S.  C  i         If)  i  JSjp.  %69. 
B.Moore9$%%.  [g)  Sugden^syeadorandPur^ 

{d)  %  W.  Bim  loyZ*  cbaserf  193.  aa;*  4th  ed. 

Vol.  VIII.  E  objeo- 
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181T*       objecdoli  was  taken  at  the  trial  touching  a  fee-farm 
'  '  rent,  which  was  not  noticed  in  the  particular^  of  sale. 

9.  The  Defendant  did  not  argue  the  point,  and  a  verdict 

Mi/«J»       was  giyen  against  him  for  die  deposit,  together  with  the 
expenses  incurred  in  inyestigating  the  title,  they  being 
laid  as  special  damage.     In  De  Bemales  v.  Wood  the 
Court  allowed  interest^  as  special  damage,  from  the  day 
when  the  purchase  ought  to  have  been  completed.     All 
the  above  dted  cases  were  actions  against  the  principal : 
Maberly  v;  Sohins  {a)  was  an  action  dgainst  an   auc- 
ticmeer;  but  the  declaration  contained  no  count  for  in- 
terest, and,  on  that  ground  only,  the  Plaintiff's  counsel 
consented  to  strike  off  the  interest  from  the  verdict,  and 
reduce  it  to  the  amoiint  of  the  deposit.     In  that  case  it 
never  was  even  hinted,  that  the  Plaintiff  could  not  recover 
because  the  Defendant  was  an  auctioneer :  the  absence  of 
ti<6  count  for  interest  alone  operated  diere.  [DaUasS.  In 
Farquhctt  v.  Farley  Gibbs  C.  J.  says,  *•  If,  indeed,  it  bad 
appelired,  that  the  auctioneer  had  actually  miide  interest 
of  the  money,  it  might  have  been  a  Question,  whether 
thai  interest  might  not  be  recovered  against  the  auc- 
tioneer."    This  goes  some  way  to  show,  that  the  action, 
"hrhich  will  lie  against  the  principal  will  not  lie  against 
the  auctioneer.]  The  dictum  of  Gibbs  C.  J.  in  Farquhar,  ▼. 
Farley  was  extrajudidal,  for  the  action  there  was  against 
the  principal.     But  supposing  that  dictum  to  be  law,  one 
point  Would   be,  whether  or  not  the  auctioneer  had 
tn^db  ifitere^t  during  thie  time ;  and  bow  is  that  fkct  to 
be  ascertained  by  the  Plaintiffi?    Allbough  it  may  be 
daily  tL  subject  of  enqiiit-y  in  equity,  whether  trustees 
have  made  interest  or  not ;  a  court  of  common  law  will 
not,  in  every  action  of  this  kind,  drive  its  suitors  into  a 
court  of  equity.     Be  the  law  as  it  may,  the  facts  bf  this 

(fl)  5  Ante,*V.  6*5.  S,  C.    1  Mar^ih  258. 

case 
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CMe  take  it  out  of  the  gieneral  tule^   and  entitle  the     ^  1817* 
Plamtiffi  to  interest :  but  it  cannot  be  conceded  that  in 
auctioneer  is  not  liable  to  interest.    In  Spurrier  t.  Elder^ 
Urn  {a)  the  action  was  assumpsit  on  the  common  mOnqr 
counts*     The  Defaidant  had  employed  the  Pl^dtiff,  Im 
auctioneer,  to  sell  his  estate,  which  was  knocked  down ; 
the  deposit *money  was  paid,  and  the  title  wa6  otgect^ 
to :  the  purchaser  brought  an  action  against  the  Plain- 
tiff to  recover  the  deposit-money.     The  Plaintiff  gave 
his  principal  notice  of  the  fittion,  who  declined  defehd^ 
iDg;  whereupon  the  Plaintiff  re-paid  the  deposdti  thfe 
costs  of  the  action,    excise  dlity,    and  intertet  ftonl 
the  time  of  making  the  deposit,   etnd  then  bionght 
his  action   against  his  principal  to  recover  the  siinie. 
EUenborough  C.J.   held,    that    though,    fot    want    of 
a  vfedsl  count,  the  costs  of  the  former  action  could  ndt 
be  recovered;  the  Plaintiff  might  recovet  the  mone;^ 
actually  paid,  under  the  declaration   as  then  iramed. 
According^  therefore,  to  Spurrier  v.  Eldertofij  if  the 
present  Plaintiff  recover  against  the  present  defendant 
bis  deposit-money,  and  the  interest  thereoii,   the  De- 
fendant will  have  his  action  against  his  employer^  lb 
recover  from  him  whatever  he  may  be  compelled  to  pay 
by  this  action.     But,  it  is  urged,  that  it  would  be  an 
answer  for  the  auctioneer  to  show,  that  he  hild  not  made 
interest.     However  that  may  be,  the  Defend^t  in  this 
case  has,  down  to  a  late  stage  of  the  cause,  at  least,  made 
himself  a  principal ;  and  an  auctioneer  is  liable  to  all 
actions,  to  which  his  principal  would  be  liable^  i^  at  th^ 
time  of  the  sale,  he  has  not  disclosed  the  name  of  his 
principal ;  even  though  he  be  not  called  on  to  disclose 
it.    Hanson  v.  Boberdeau.  {p)      [Dallas  J.  I  see  on  my 
Lord's  note,  that  the  counsel  for  the  Plaintiff  stated  to 

{a)  5  Itjp.  X.  (A)   Peake  N.  P.  C.  lao. 

E  2  the 
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1817.  the  jury,  that  the  Defendant  acted  as  principal,  and 
that  his  Lordship  ruled,  that  the  Plaintiff  could  not  re- 
cover interest  and  the  expenses  of  investigating  the  title 

Mu»N,       against    the    auctioneer*  —  Park  J.  In  the  particulars 
of   sale,   it  is  expre$9l7  stated,    that    the  Defendant 
was  auctioneerJ]     It  appears    no  where  in  evidence^ 
that  the  Defendant  ever  refers  the  Plaintifis,   or  their 
solicitors,  to  the  principal  or  the  attorney  for  the  prin- 
cipal ;  and  this  he  would  have  done,  if  he  had  not  him-* 
self  been  the  principal.    The  contract  ^of  sale  was    in 
December   1812;  and,  in  AprU  1816,    the  Defendant, 
having  through  all  that  interval  been  in  treaty  with  the 
Plaintiff  for  an  alteration  in  the  terms,  writes  to  the 
Plaintiff  £f^«  a  letter,  such  as  a  principal  would  have 
written,  followed  by  another  of  the  same  import  in 
May  1816.     The  Plaintiffs  are  deluded  by  prospects 
held  out  to  them,  that  a  good  title  would  be  made ;  and 
when  at  last  the  Defendant  fails  totally  in  making  such 
a  title,  they  are  told,  after  all  their  trouble  and  expense, 
and  after  a  lapse  of  four  years,  that  the  bare  deposit- 
money  is  all  that  they  can  recover.   It  is  true,  the  letter  of 
February  1817  is  headed  Dawleys  ats.  Lee  :  but,  till  that 
time,  the  names  of  Datdeys  as  principal  had  never  been 
mentioned;  up  to  May  1816,  therefore,  the  Plaintiffi 
are  entitled  to  interest  on  the  deposit*>money  paid  by 
them.     The  Defendant  employs  his  separate  attorney, 
defends  the  action  for  himself,  and  by  his  attorney's 
letter,  admits  his  liability  to  the  interest  to  the  period 
last  mentioned. 

Lem  Serjt,  in  support  of  his  rule.  If  the  Defendant, 
as  auctioneer,  is  not  liable  to  interest,  he,  having  paid 
the  deposit-money  into  Court,  is  entitled  to  have  the 
verdict  entered  for  hiip.  He  is  not  liable  to  interest; 
and  though  great  difficultly  have  arisen  on  the  question 

of 
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of  interest,  the  last  determination  only  goes  the^  length  181 7« 
of  showing,  that  under  certain  circumstances,  the  Plain- 
tiff may  recover  interest,  if  there  be  a  special  count, 
giving  intimation  of  that  interest  If  it  be  necessar}'  that 
the  Defendant  should  have  made  interest,  that  fact  must 
be  shown ;  for  it  does  not  necessarily  follow,  that,  at  all 
events,  interest  ought  to  be  paid.  A  deposit  of  money 
on  a  sale,  is  only  so  much  money  paid  upon  account ;  it 
is  not  money  lent.  [^DaUas  J.  I  can  find  no  case  in 
which  it  has  been  distinctly  held  that  interest  may  be 
recovered  against  an  auctioneer.  The  only  case  where 
it  has  distinctly  been  attempted,  is  that  of  Maberley  v. 
Bobinsy  in  which  the  question  was  raised,  and  afterwards 
abandoned;  and  this  question,  therefore,  now  neatly 
and  plainly  arises  for  the  first  time.]  As  against  the 
anctioneer  the  Plaintiff  cannot  recover.  First,  there  is 
no  contract  (a)  with  the  auctioneer ;  next,  he  stands  as 
a  stake-holder  (6),  to  hold  the  money  until  it  appears  to 
which  of  the  two  parties  it  shall  go.  He  is  intrusted 
with  it  for  a  special  purpose,  and  cannot  make  hiterest 
of  it  As  there  is  no  special  contract,  that  the  auctioneer 
should  pay  interest,  interest  can  only  be  recovered  in  the 
shape  of  damages  sustained  by  the  Plaintiff,  in  being  pre- 
vented from  making  interest  of  the  money ;  but,  by  the 
Plaintiff's  own  contract,  he  is  precluded  from  holding 
the  money,  or  making*  interest  of  it  The  letters  in  this 
case  clearly  show,  that,  up  to  the  time  of  bringing  the 
action,  the  parties  never  lost  sight  of  the  original  con- 
tract, or  of  the  prospect  of  coming  to  an  amicable  ar- 
rangement; and  where  is  the  period,  after  which  the 
Defisndant  wrongfully  and  pertinaciously  retains  the 
money?  The  letters,  too,  all  clearly  show,  that  the 
Defendant  was  auctioneer,  and  not  principal :  from 
none  of   them   can  it  be  collected,   that   the    estate 

{a)  SttBuFtmighy.  Skirmett         {b)    See   Cmltwi   v.   Bnigg^ 
sBwr,  %6$9.  IS  Bmstf  atj. 

B  3  bdonged 
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1817,  belonged  to  dbe  Defendant.  In  Maberiey  v.  Robing  the 
question  of  interest  was  abandoned;  apd  Spurrier  v. 
Eldertoih  stands  quite  on  a  different  ground  frooi  tl|p 
case  before  the  Court.  The  Court  neyer  naeant,  in 
that  case^  to  distinguish  the  interest  &oni  the  re^idn^  Pf 
the  mQPey.  The  case  is  entirely  new,  and  priaciple 
must  decide  it. 

DAii^AS  J.  As  this  case  w^s  tried  before  the  JjQT^ 
Chief  Justice;  andf  as  it  is  ce^rtainly  a  cas^  pf  consider- 
abl|S  coQS^uence,  it  is  better,  perhaps,  that  we  sbouI4 
cpm^^upic^te  lyitb  his  Lordship  before  we  conie  to  a 
depi^iop  npqn  it.     Were  I  called  on  now  to  dpcide^  I 
sbpnld»  under  the  circuqistWpe^  of  the  cafsf^  ie^  no 
difficulty  wbat^er ;  bnti  on  the  general  questioSf  I  sbpnld 
feel  much  doubt ;  ^c,  the  qn^^tiop  pf  an  auctipneeif  ^ 
lialHlity  to  inters  ha§,  ip  many  cases,  been  raised)  hnU 
in  nope  decided.     My  brother  Len^  has  argued  on  ^e 
tr^e  grpnnd,  by  tracing  the  suppp^ed  liability  of  the 
aiictipqeer  tip  it^  ffrigin*    Tl^e  prji^cipal  and  auctioi^^K 
8tao4  on  yery  dij9S^^t  grpiind ;  the  principal  contracts 
witb  the  purchaser,  thc^t,  he  has  a  good  title  tp  (he 
es(^  to  be  9pldl  Wd»  Of)  the  faitb  of  that)  induces  ^e 
p)lrcha^er  $o  divest  hin^si^lf  of   the  pos^^sipn  of  hi^ 
n^oD^y  I  bnt  the  auctioneer's  cpntrapt  is  pnly  to  hp)d  the 
mQtl^f  and»  at  the  moment  when  one  pf  the  parties 
becomes  entitled   to  it,  to  deliver  it  to   such  party. 
After  f^lure  tp  complete  the  cpntraoti  depend  made 
on  the  auctioneer  fpr  the  deposit  monQr»  and  refns^  1^ 
him  to  return  it,  I  should  think,  that  the  purcbaper 
might  ppssibly  be  entitled  to  interest  from  the  time  of 
sucb  reflisal ;  ^nd,  that  the  auctioneer  would,  qpder  such 
circumstancei^,  retain  the  money  at  his  own  peril.    But, 
in  this  case,   (he  n^gociation  was  kept  open,  and  no 
demand  was  ever  made:  I  should,  therefore,  if  now 
called  on  to  decide,  say^  th^t  there  was  no  grpiui|4  f^ 

which 
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whicb  the  Plaintiff  can  be  hdd  entitled  to  recover.     I        1817. 
viii  at  first,  greatly  ftrudc  with  the  delay  wl)ich  had 
intervened  in  this  case;  but  that  impression  is  inuch- 
weakened;  ?BPP  P'^f  I^FTIRSi  ^P^  ^^^  treaty,  during  all 
die  time  f^.^^fj}  !^f^y»  )f^  '^^P^  ^^  ^^^^ 

was  an  action  against  the  auctioneer ;  but,  on  sending 
for  the  brief,  I  find  that  it  was  against  the  principal.  At 
the  same  time,  were  it  now  necessary  to  decide  the 
general  question,  I  should  hesitate  much  before  I  deli- 
rered  my  opinion :  for  in  Edwards  v.  Hodding  (a),  it  was 
held,  that  the  auctioneer  was  not  warranted  in  paying 
over  money  to  the  principal,  before  the  title  was  cleared 
up.  The  case,  however,  now  before  us,  is  decid^  by  us 
OD  the  special  df  pumstances  which  compose  it. 

QuBBouGH  3.  An  auctioneer  can  never  be  liable 
to  interest,  unless  two  circumstances  concur.  First, 
the  pontract  mpst,  on  failure  of  the  condition,  be 
rescinded ;  secondly,  a  demand  of  the  deposit  must  be 
^lade^  Bfid  a  reftisal  to  return  it  must  be  given.  Th^ 
case  of  Ed^rds  v.  Hodding  was  decided  on  very  spe- 
cial ciroomstancesr  There  the  Defendant  was  attorney 
to  the  vendors  as  well  as  auctioneer,  and  was  cognizant 
of  the  defect  in  the  title  before  he  paid  over  the  money ; 
he  paid  it  over,  nevertheless,  and  Dumpier  J.  held,  that 
the  Plaintiff  was  entitled  to  recover  on  that  express 
ground. 

Dallas  J.  Unless  the  Court  say  any  thing  further  on 
this  case,  it  may  be  taken,  that  it  is  decided  by  the 
Court  upon  the  very  special  circumstances  thereof;  the 
treaty  with  the  auctioneer  having  been  kept  open,  and 

(a)  Ant«,V.  8x5.  &  C.     iManb.  377. 

E*  the 
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1817.  the  contract  not  having  bem  resdndedL  The  Court 
stadiondy  abstain  from  deciding  the  general  ques- 
tion* (a) 

• 

Rule  absolnte^  to  enter  a  verdict 
fer  the  Defendant. 

(a)  Tha'case  was  not  men-    wu  undtntood  Co  have  coocor- 
tiMed  again;    and  GMs  C.  J.    red  ia  the  jodgmeiit. 


N9V.  15.  HoppKK  and  Another  v.  Jacobs. 

^J^^  ^^f/GHiW'Seijt.waspennittedtojnstifybaaatthe 
the  riiing  of  rising  of  the  Court,  notwithstanding  the  general 

the  Court  be-  ^^  ^a)^  which  directs,  that,  thenceforth,  bail  should  jos- 
dav  of  the  tify  at  the  sitting  of  the  Court  only,  and  at  no  other  tim^ 
term.  except  on  the  last  day  of  term.     He  urged  this  request 

upon  the  ground  that  the  bail  were  not  present  in  Court 
when  before  called;  and  he  intimated,  that  probably 
they  might  have  gone  at  that  time  to  justify  themselves 
as  bail  in  the  Court  of  King's  Bench :  but  he  produced 
no  affidavit  thereo£ 

(a)  Micb.  51  Geo.z*  Ante,  ID.; 5 69. 
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Watmore  v.  Bruce.  Nqv^is. 

V  AUGHAN  Seijt.  moved  for   a  disiringas  against  The  Court 

the   Defendant,   on    aflSdavita,  which  stated,  that  P^^ » ^- 

trtngas  on 
it  was    believed,    that    the    Defendant    absconded  to  affidavits,  ttat- 

avoid   process;    that   repeated  applications  had   been  ingfthatitwat 

made  at  his  house,  and  no  satisfactory  answer  had  ever  ^^  Defendant 

been  given ;  that,  to  an  enquiry  made  concerning  the  abaconded  to 

time  of  the  Defendant's  coming  home,  the  answer  was,  *7"**  ^"^^ 

(fiat  repeated 
that  the  time  of  his  coming  home  was  uncertain ;  that  applicationa 

the  persons  giving  such  answer,  desired  the  officer  to  had  been  made 

leave  his  name  and  business,  and,  after  learning  it,  upon  \^  ncT^u^ 

his  subsequent  calls  seemed  to  laugh  at  him.  factory  answer 

The  Court  granted  the  application.  ^^Tto  ^ 

enquiry  as  to 
the  time  of  his  ronung  home  ;  and  that  on  learning  that  the  bnsbess  of  the  applicant 
was  to  serve  the  Defendant  with  process,  the  persons  at  the  house  treated  him  with 


The  King  v.  Curwen,  a  Prisoner 

nPHE  Defendant,   a  prisoner  in  the  custody  of  the  Aprisoner,mi- 

warden  of  the  Fleet,  under  an  attachment  for  con-  ^  » /"ach- 

ment  for  con- 
tempt for  non-payment  of  costs,  pursuant  to  an  award  temptfor  non- 

which  had  been  made  a  rule  of  court,  was,  on  a  former  P^y™^^  of 

costs  punuant 
to  an  award, 
may  be  brought  up  at  the  suit  of  the  prosecutor,  in  order  to  make  him  deliver  in 
a  schedule  of  his  eJSTects,  under  the  compulsory  clause  in  stat.  34  G»%.  c.  a8*    .The 
Court  consSdered  the  33  G.  3.  r.5.  as  incorporated  with  the  34  G.  s. 
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day,  brought  up  at  the  suit  of  the  prosecutor,  under  the 
compulsory  clause  of  thestat  32  Geo.  2.  c.  28.  5.  16.  (a). 

Heywood  and  Copley  Seijts.  for  the  prisoner.     The 
Defendant  does  not  come  within  the  purview    of  the 
Stat.  32  Geo.  2. :  for,  the  compulsory  clause  in  that  act 
dojBS  not  extend  to  debtor^  who  seek  relief  under  an  at^ 
tachment,  but  to  si^ch  prisoners  only  as  are  charged  in 
execution.     The  penal  clause  of  that  act  ( 1 7th  section) 
must  be  construed  strictly ;  and  there  it  is  enacted,  that, 
if  a  debtor  do  not  deliver  in  a  schedule  of  his  ^!kci&j 
and  make  an  assignment   thereof  for   the    benefit  of 
his  creditors,  he  is  liable  to  transportation.     This  can- 
not apply  to  a  prisoner  under  an'  attachment  for  non- 
payment of  costs.     The  statutes  32  Geo,  2.,  and  33  Geo. 
3.  c.  5.  (6),  were  passed  with  different  views  ;  the  firsts 
with  the  view  of  relieving  the  debtor ;  and  the  second, 
vitlj  1^1)6  y|e)Y  pf  ppojppUiDg  t^e  debtor  to  delbv|e|:  up  h^ 


(a)  Which  enacts,  That  if 
any  prisoner,  who  shall  be  com- 
mitted or  chained  in  execution  in 
any  prison,  for  any  debt  or  da- 
mages not  exceeding  loo/.  be- 
sides costs,  (since  extended  to 
300/.  by  the  statute  %%  Geo,  3. 
c.  5.  /.  3>)  A?U  pott ^fhin  three 
months  next  after  every  sucn 
prisoner  shall  be  committed  or 
Cbiirgtd  in  (pvQCitfion,  fleliyer  i|p 
his  Instate  and  effects  to  satisfy 
fiis  creditors*  they  may  compel 
snch  prisoner  to  be  brought  up, 
^d  deiiv^  ipto  .court  ^  schedule 
of  his  estate  and  enects,  and  the 
incumbrances  affecting  the  same, 
uixm  oath,  giving  the  prisoner 
twenty  days-'  notice  of  tfuch  in- 
tention, in  order  that  his  estate 
and  effects  may  be  divested  out 
of  him,  and  assigned  and  con- 
veyed as  thereinafter  directed* 


{b)    /.  4.     Whereby,   ^li^^ 
reciting   that   persons  are   often 
committed   on    attachments   for 
not  paying  money  awarded  under 
submissions  to  arbitration  by  or 
made  rules  of  court,  and  likewise 
not  paying  costs,  duly,  and  regu- 
larly t^ed  an4   allo^fed,   after 
proper  demands'  made  for   that 
purpose,  and  also  upon  writs  ex' 
fpn^mui^cqto  et^^p,   or  o^h^ 
process  for,  or  grounded  on  the 
non-payment  of,  costs  or  expenses 
in  causes  or  proceedings  in  eccle- 
siastical courts,  }(  is  4ecl^r^  an^ 
enacted,  that  ^  all  such  persons 
^  are  and  shall  be  entided  to  the 
**  beneit  of  this  act,  and  subject 
^  to  the  same  terms  and  coftdi-. 
^  tio^   as  are  herein  expressed 
^  and  declared,   with  respect  to 
^  prisoners  for  debt  only." 


^ects 


IK  TBiB  Firrr-«iGQXH  Year  of  GEQROE  III.  5Si 

^pets  to  tb^  creditor :  but  tbe  last  statute  cannot  be  ex-       1817. 
t^de4  to  compel  4  prisoner  under  an  attachment  for 
npn-paym<$nt  of  costs,  to  deliver  a  schedule  of  his  effects, 
xm^fif  the  $K)mpalspry  clause  of  tbe  former  act. 

JBhssd  Serjt*  cpnird  contend^,  that  these  statutes 
must  \>fi  copsidered  ^  incorporated,  and,  that,  on  tbe 
construction  of  tbe  whole  of  the  stat.  S3  6^0,  3.,  a  pri- 
squ^r  poiild  ppt  be  entitled  to  relief^  without  being  sub- 
j^t  tp  thQ  cpmpulspQr  clause  of  tbe  32  Geo.  3. 

0ur»  adv.  vuU 

P4Li^§  i,  now  d?Uy«red  tb^  judgment  of  tbe  £!purt. 
-T-  mds  qu^tipp  b^s  arisen  on  tbe  construction  pf  two 
acts  of  parliaments  tb^  3?  Geo.  9. ,  f.  88.,  and  the  39  (SreQ.  3. 
c.  4.5  r§|^ivp  to  the  ^i$pbarge  of  insolvent  debtors  1 
neftb^r  of  wfaich,  it  is  said,  can  affect  the  prisoner,  in- 
asipu<^  as  Kq  is  in  execi^tipn  under  an  attachment  for 
the  npn-p^S^niant  of  points.  Ip  prder  to  determine  this, 
I  Will  first  cp)i^id$r  tbe  fprm^  statute,  and  then  see 
wbat  f^tef^ipn  has  b^n  wrought  in  the  construction  of 
it,  bj  tbftt  pf  t|i^  3Sd  i^  tbe  present  king,  r*  fi. 

9y  thp  ?2  Gepp  9.  c,  98.  #.  17.,  a  prisoner,  who  negu 
lfc|s  pr  fi^fuises  to  d^jiyer  in  »  schedule  of  his  estate  and 
e^ts,  or  to  ma)(e  f^  assignipmit  or  conveyance  theceof^ 
is  to  b^  trai^spprted  for  seven  years.  -^  Certainly  a  st&- 
tijte  po  highly  pepal,  mu^t  b^  construed  strictly;  and 
tb^fefpfe,  it  is  urg^,  that  an  attachment  for  tbe  sons* 
payipeiit  of  cpfts,  does  not  constitute  such  a  debt  as 
^  ep^blf?  a  priso&j^i;  to  avail  himself  of  the  statute : 
the  whpl?  questipU)  in  short,  turning  on  a  suppos^ 
distinction  between  common  debts  and  attachments: 
^4  ^  ??7  ^  supposed  distinction^  for  we  are  all  of  opi- 
nipui  that  the  i^ttapbrpi^pt  in  question  bfing  one  ^  a 
civil  nature,  there  is  essentially  no  difference  between 
this  and  any  other  debt,  so  far  as  fesgec^s  t^  ques- 
tion 
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1817*  tion  beFore  us.  In  Rex  v.  SUokes  (a),  the  distinction  now 
attempted  to  be  set  up  was  raised  at  the  bar,  but  vanished 
in  the  course  of  the  argument.  Mr.  Justice  Aston  there 
said,  *^  an  attachment  is  an  execution  in  a  civil  suit :'' 
and  Mr.  Justice  JVilles  declared  it  to  be  ^^  in  all  respects 
as  a  civU  debt"  and  that  <'  it  does  not  differ  from  other 
civil  demBXids.^  Mr.  Justice  Ashhurst  was  of  opinion  that 
the  case  might  <^  fairly  be  included  under  the  words 
debtor  and  creditor,  in  the  Lords'  Act."  The  next  case 
is  Rex  V.  Myers  {b\  where  Mr.  J.  Btdler  says,  ^*  it  has 
been  settled  of  late  years,  that  an  attachment  for  non- 
performance of  an  award,  is  only  in  the -nature  of  a 
civil  execution."  Then  comes  the  case  oi  Rex  v.  Pick'- 
erill  (c),  where  the  prisoner  was  in  execution  for  the 
contempt  and  for  the  costs  on  a  quo  toarrafito  inform- 
ation ;  and  the  Court  agreed,  that  the  fine  to  the  King, 
was  merely  nominal,  and  that  *^  that  would  be  no  ob- 
jection to  the  Defendant's  being  discharged  out  of  cus- 
tody, under  the  Lords'  Act,  as  to  the  execution  for  the 
costs,  which  was  now  considered  as  an  execution  in  a  civil 
suit."  In  addition  to  those  cases,  one  has  been  decided 
in  Trinity  term,  in  the  47th  of  the  Kin^,  which  shows, 
that  the  later  acts  have  made  no  alteration  in  this  con- 
struction of  the  statute  of  Geo.  2.  Now  the  other 
statute  referred  to  in  the  argument,  viz.  that  of  the  38d 
of  the  King,  is  not  only  enacting,  but  declaratory.  IF^ 
therefore,  the  law  had  been  previously  settled  by  these 
cases,  that  attachments  of  this  kind  are  of  the  same  na- 
ture as  other  civil  debts,  this  latter  statute  must  be  con- 
sidered as  having  adopted  this  classification,  unless  it  be 
argued,  that  this  statute  is  pro  tanto  a  repeal  of  the 
former. 

Now,  what  is  the  title  of  the  33  Geo.  3.  c.  5.  ?  It  is 
stated  to  be   passed  for   the  fiirther  relief  of  debtors, 

(a)  Cwttp.  Z36.  (0  4.  r.it  800. 

1^ 
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and,    <<  to  oblige   debtors   to  make  discovery  of»  and         181 7. 
deliver  upon  oath,  their  estates,  for  their  creditors'  be- 
nefit."    Its  object,  then,  is  to  compel  a  disclosure  and 
an   assignment,  for  the  benefit  of  creditors.     Accord- 
ingly, the  3d  section  enacts,   that  the  creditors,  whose 
cases  come  within  the  act,  shall  have  such  compulsory 
remedies  against  their  debtors,  <'  as  is  provided  by  the 
before  recited  act  (a) ;"  thereby  incorporating  the  former 
act,  and  referring  us  to  it  for  the  conditions  upon  which 
the  parties  shall  avail  themselves  of  the  reciting  act 
Then  the  4th  section  enacts,  that  prisoners  on  attach- 
ments for  not  paying  money  awarded  by  arbitration,  and 
likewise  for  not  paying  of  costs,  &c.  '^  shall  be  entitled 
to  the  benefit  of  this  act,  and  subject  to  the  same  terms 
and  conditions  as  are  herein  expressed  and  declared, 
with  respect  to  prisoners  for  debt  only."      But  what 
are  these  conditions  but  such  as  are  referred  to  in  the  3d 
section;  or,  in  other  words,  those  adopted  by  that  sec- 
tion, and  incorporated  into  this  act,  from  the  Lords'  Act? 
Independently  of  the  reasons  which  I  have  given  for 
our  judgment,  I  consider  this  question  as  in  reality  already 
disposed  of  by  the  case  of  Rex  v.  Pearce^  which  I  have 
already  alluded  to,  as  having  been  decided  in  Trinify 
term,  in  the  47th  year  of  the  king;  and,  therefore,  sub- 
secpiently  to  the  stat  3S  Geo.  3.  c.  5.  now  under  consi- 
deration.    The  prisoner  was  brought  up  under  the  com- 
pulsory clause  of  stat.  32  Geo.  2. ;  and,,  though  an  ob- 
jection was  made  to  the  discharge  on  the  ground  of  in- 
sanity, no  notice  was  taken  of  the  objection  now  urged 
on  account  of  the  nature  of  the  debt,  which  was  an  at- 
tachment, as  in  the  case  before  us.     Looking,  therefore, 
to  what  has  been  decided,  (though  this  question  does  not 
appear  to  have  arisen  in  terms,)  to  the  sound  construc- 
tion of  the  statute,  and  to  the  sense  and  reason  of  the 
thing,  we  are  of  opinion,  that  the  prisoner  ought  to  be 

Remanded* 
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isn. 

N6^.  4*  F£RRY  and  Another  v.  Williams* 

^*^^^h"td  T^  assampsitj  the  Plaintiflfe  declared,  that  they  caiiaed 
a  leasehold  to  be  put  up  to  Bale  by  public  auction  (amongst  other 

estate  of  the  things)  a  certain  leasehold  estate,  subject  to  the  follow* 
public  auction,  **^8  (amongst  other)  conditions  of  sale;  that  is  to  say, 
subject  to  cer-    ^<  that  the  purchasers  should  pay  down  immediately  a 

S^^*'''wWch'  ^^P^^^  ^^^^^'  P^  *^^-  *^  P*^  ^^^^  purchase-money; 
were,  « that     and  sign  an  agreement  for  payment  of  the  remainder 

the  purchaser  t^ithin  twenty-eight  days  from  the  day  of  sale,  when 
should  imme-  .         1111        •  ni  •t<ii« 

diately  pay       possession  should  be  giTen  of  the  part  m  hand ;  that  the 

down  a  deposit  {Purchasers  should  have  proper  conveyances  and  assign- 
in  part  of  the    jjjgQ^g  Qf  ^{j^  leases  at  their  own  expense,  without  re- 
purchase-mo-  ^ 
ney,  and  sign    kjuiring  the  lessor's  title,  on  payment  of  the  remainder 

an  agreement  q{  ([i^  purchase-money ;  and  that  all  outgoings  shdald 
the  remainder  ^  cleared  to  Midsummer  then  Idst;  that  the  doty  of 
within  twenty-  seven-pence  in  the  pound  should  be  equally  borne  be- 
th^ik  fsSiT  ^^^^  ^®  Vendor  and  purchaser ;  that,  if  the  purchaser 
when  posses-  should  neglect  or  &il  to  comply  with,  the  above  ooh- 
sion  should  be  ditions,  the  deposit-money  should  be  foi'feited^  the  pro- 
part  in  hand ;  P*^«tors  should  be  at  liberty  to  re-sell  the  estate  by 
and  that  the  public  or  private  sale,  and  the  deficiency^  if  any,  attend- 
^  ddlha  ^^  ^^^^  ^^  ^^^^  ^^  incidental  charges,  should  bb 
proper  con-      made  gobd  by  the  defaulter.    And  the  Plaintiffs  averi^ 

veyances  and    ^^t  the  Defendant  afterwards  became  the  purchaser  of 

assignments  of 
the  leas^ 

without  requiring  the  lessor!s  title,  on  payment  of  the  remainder  of  the  purchase* 
money."  Asjumpjit  was  brought  by  the  vendor  against  the  purchaser  for  the  non- 
performance of  the  conditions  on  his  part.  After  a  verdict  for  the  Plaititifis,  oil  i 
motion  in  arrest  of  judgment,  on  the  ground  that  the  Plaintiffs  had  not  set  out  their 
title  or  tendered  the  conveyances  to  the  Cefendant>  it  iK'as  held,  that  the  Plaintifis 
were  not  bound  to  set  out  their  title ;  and  that  allegations,  that  they  were  ready  and 
willing  to  convey,  and  that  they  were  ready  and  willing,  and  actually  offered  to  con- 
vey, were  equivalent  to  i  perfonnance  of  the  conditions  on  their  ptrtt. 

the 


IK  tbM  FirtT-xioHTtt  TcAB  OF  GEORGE  III. 

tbe  said  estate^  safaject  to  the  said  coiiditionsy  for  the  sum 
of  2835/.;  and  the  Defendant  then  paid  200/.  in  part 
of  the  purchase-money,  and  signed  an  agreement  for 
payment  of  the  remainder  within  twenty-eight  days  from 
die  day  of  sale.    And,  after  averring  mutual  proihises 
of  peiformance^  they  alleged,  that  although  the  Plaintifi 
did  give  the  Defendant  possession  accordmg  to  the  said 
conditions,  and  were  also  ready  and  willing  to  give  and 
make  to  him  proper  conveyances  and  assignments  of  the 
leases  of  the  said  estate  at  the  Defendant's  expense^  on 
payment  of  the  remainder  of  the  purchase-money,  and 
to  clear  all  outgoings  to  Midsummer,  according  to  the 
conditions,  and  well  and  truly  performed,  fulfilled,  and 
kept  the  conditions  on  their  parts,  according  to  the 
tenor  and  effect,  true  intent,  and  meaning  thereof;  yet 
the  Defendant  did  not  nor  would  pay  them  the  remain- 
der of  the  purchase-money,  or  pay  or  bear  his  share  of  the 
duty  of  seven-pence  in  the  pound,  or  accept  such  con- 
veyances and  assignments  as  aforesaid ;  but  wholly  re- 
fused to  comply  with  the  conditions,   or  complete  or 
poform  his  contract  of  purchase  or  agreonent.  Where- 
upon the  Plaintiffs  afterwards  re-sold  the  estate  by 
public  sale,  for  the  sum  of  1438/.  105.,  and  were  put  to 
great  trouble  and  expense  about  such  re-sale ;  and  that 
on  the  second  sale  there  was  a  deficiency^  which,  ivith 
the  said  duty  (i^hich  was  Wholly  borne  and  paid  by  the 
Plaintiffs)  and  all  incidental  charges,  amounted  together 
to  1600/.     In  their  second  count,  the  Plaintiffi  stated, 
that   they  had    contracted  and  agreed   with  the  Dct- 
fendant,  to  sell  to  him,   and  that  the  Defendfltht  coti- 
tracted  and  agreed  with  the    Plaintiffs,   to  purcfai^e 
of  them,  a  certain  other  leasdiold  estate,  for  the  suiti 
of  2835/. ;   and  that,    in  consideration    theteo^    aild 
that  the    Plaiiitiffi  had  undertaken  to  coHvey  to  the 
Defendant  the  said  last-metitioned  estate^  he^  the  De- 
fendant 
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18 17*       Defendant  undertook  to  accept  the  conveyance  thereof 
^  '  '  "^     and  pay  the  Flaintiffi  the  last^mentioned  purchase-money 
9,  ma  reasonable  time :  and,  although  the  Plaintiff  were 

WuxiAMS*  ready  and  willing,  and  offered  to  convey  and  assign  to 
the  Defendant,  the  last-mentioned  estate ;  and,  although 
a  reasonable  time  for  accepting  such  conveyance,  and 
paying  the  said  last-mentioned  purchase-money,  had 
long  since  elapsed ;  yet  the  defendant  would  not,  within 
such  reasonable  time,  or  afterwards,  accept,  or  execute^ 
such  coveyances  and  assignments  as  last  aforesaid,  or 
pay  the  said  last-mentioned  purchase-money,  or  any 
part  thereof,  or  in  any  manner  perform  the  last-men- 
tioned contract,  for  the  purchase  of  the  last-mentioned 
estate;  whereby  the  Plaintifis  not  only  lost,  and  were 
'  deprived  of  all  the  benefit  which  might  and  would  have 
occurred  to  them  by  the  Defendant's  performance,  and 
completion  of  his  last-mentioned  contract,  but  were  put 
to  great  charges  and  expenses  in  respect  thereof 
amounting  to  the  sum  of  two  hundred  pounds ;  and  were 
also  put  to  further  charges,  amounting  to  the  further 
sum  of  two  hundred  pounds,  about  the  re-sale  of  the  said 
last-mentioned  estate  to  another  purchaser.  The  declar- 
ation also  contained  counts  for  leasehold  premises  bar- 
gained and  sold,  and  the  money  counts.  At  the  trial 
before  Park  J.  at  the  Londjon  sittings,  after  Trinity  term 
1S179  the  jury  found  a  verdict  for  the  Plaintifli. 

Best  Serjt,  had  obtained  a  rule  nisiy  in  the  last  term, 
to  arrest  the  judgment  in  this  case,  on  two  grounds ;  first, 
because  the  declaration  set  out  no  title  in  the  Plaintiff; 
and  secondly,  because  there  was  no  averment  in  the 
declaration,  that  any  conveyance  or  assignment  had 
been  prepared  and  tendered,  but  merely  that  the 
Plaintiffs  were  ready  and  willing,  and  offered  to  convey 
and  assign*     He  cited  Luxton  v.  Robinson  (a),  the  Duke 

(a)  Doug.  6so. 

of 
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of  St  AlbofCs  V.  Sthore  [a\  PkiUips  v.  Fielding  (i),  and        1817. 
Martin  v.  Smith  (c).  Fbiry 

Vaiighan  Seijt,  pn  a  former  day  in  this  term,  shewed  Wiluams, 
cause  against  the  rule.  As  to  the  second  objection,  the 
averment  contained  in  the  declaration  is  sufficient,  and 
it  is  not  necessaiy  to  aver  an  actual  tender  as  a  condition 
precedent.  This  may  be  collected  from  Pordagev. 
Cole  ((Q,  and  the  elaborate  note  o£  Seijt  fViUiams  on 
that  case.  That  case  is  not  much  unlike  the  present; 
for,  here^  the  money  is  to  be  paid,  at  all  events,  within 
tweoty-dght  days  of  the  sale;  but  no  precise  time  is 
fixed  for  the  execution  of  the  assignment,  or  conveyance. 
If  eidier  of  the  covenants  form  a  condition  precedent, 
the  payment  of  the  money  is  a  condition  precedent.  But^ 
whether  that  is  to  be  considered  as  a  precedent  or  con- 
corrent  act,  is  immaterial ;  for,  the  parties  come  before 
the  court  after  verdict,  standing  in  a  very  different  situ* 
adon  from  that  which  they  would  have  occupied,  if  this 
question  had  come  before  the  court  on  demurrer. 
Where  two  concurent  acts  are  to  be  done^  it  is  suf* 
fident  for  the  party,  who  sues  for  non*performance, 
to  aver,  that  he  was  ready  to  perform  his  part  of  the 
contract,  Morton  v.  Lamb  (e).  So,  in  an  action  for  the 
non-delivery  of  malt,  an  allegation,  that  the  Plaintiffs 
were  ready  and  willing  to  receive  the  same,  and  pay  for 
it  according  to  the  terms  of  the  sale,  was  held  suffi-  ^ 
dent,  without  averment  of  actual  tender  of  the  price 
agreed  cm,  Bamon  t.  Joknson  (/).  But  the  allegation 
in  this  declaration  is  nearly  as  strong  as  an  actual 
auction  of  tender  made,  and  the  refusal  averred 
comes  within  the  case  of  Jones  v.  BarUey  {g).     Even 

a\  1  H.BL  %^o.  {e)  Per  LoriKenym^  7  T.jR. 
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if  the  Defendant  were  entitled  to  a  tender,  his  refusal 
amounts  to  a  dispensation  of  it;  and,  after  verdict,  it 
must  be  taken,  that  the  Flaintiffi  proved  the  matters 
WiLUAMSi    averred*      Moreover,  here  is  an  all^ation,  that  pos- 
session was  delivered;    and,  wherever    a    contract  is 
execute  in  part,  it  is  no  longer  executory,  and  such 
partpexecution  amounts  to  an  absolute  acceptance  of  the 
Plaintiff's  titles  Boone  v.  Eyre  (a),  Campbell  v.  Jimes  (&}• 
In  WUkt  V.  Jlkinson  (c),  (an  action  for  non-delivery  of 
goods,  according  to  agreement,)  it  was  held  unneces- 
sary, after  demand  made,  to  adduce  evidence  in  sup- 
port of  the  averment,  that  the  Plaintiff  was  ready  and 
willing  to  pay  for  the  goods.     It  is  uiyust,  that  the  De- 
fendants should  retain  the  possession,  and  not  do  what 
he  has  covenanted  to  do;    his  remedy  is    by  action« 
iBurrough  J«    McMoell  v.  Sharp  {d)^  was  an  action  on 
an  agreement  to  transfer  stock,    and  the    declaration 
was  objected  to,   because  it   was   not  therein    stated, 
that  there  was  an  actual  transfer  of  the  stock.     But  it 
was  there  held,  that  a  sufficient  tender  was  averred  to 
support  the  action ;  and,  that  these  contracts  were  mu- 
tual and  independent.     So,  here,  the  Defendant  is  not 
to  be  put  in  possession  of  the  legal  estate^  without  pay- 
ing the  money.j     Lord  EUenborough's  expression,  in 
Phillips  V.  Fielding,  of  the  necessity  of  specificially  set^ 
ting  out  the  titles  is  cavilled  at  in  other  courts,  e^  g*  in 
Martin  v<  SnUlh>  but  at  all  events,  in  this  case,  the  J>e* 
fendant  has  dispensed  with  it.  Then,  in  the  second  county 
an  actual  oX&sv  to  convey,  and  refusal  on  the  Defendant's 
behalf,  is  answered.  —  He  cited  Vivian  v«  Shipping  (^X 
tod  concluded,  by  observing,  that  the  averment  was 


(b)   6  r.  R.  570.  (d^  Sajers  187, 
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suflSdenty  and  at  all  events^  cottld  not  be  takw  $AYAa^ 
tage  o(  after  terdict 

Begi  And  Cojdof  Setjts.  supported  the  rule^    In  tbk    WiuuuufS. 
case  eadi  count  forms  a  separate  declaration,  and  is  to 
be  considered  separately ;  and  upon  general  damages,  if 
any  one  count  cannot  be  supported^  the  judgment  is 
goncb     Both  the  counts  in  this  declaration  are  bad :  tbe 
seccmd  clearly  so.     In  the  first  place,  on  a  contract  of, 
sak^  the  vendor  must  show  a  title  to  sell;  in  the  next 
place,  hemustshow^  that,  be  tendered  a  conreyance; 
it  is  true^  that^  by  the  conditions  of  sale,  he  is  relieved 
from  shewing  the  title  of  the  landlord  s  but  he  does  not 
show  Aether  he  is  lessee  or  assignee ;  whether  there  is 
even  any  leas^  or  whether  he  is  in  any  way  related  to 
the  premises.  If  a  man  simply  undertakes  to  convey  land, 
he  thereby  impliedly  underCakes  to  convey  a  good  title.  It 
is  quite  nugatory  for  a  man  to  go  through  the  farce  of  con- 
veying, when  he  has  no  title;  and^  if  he  lias  no  tide,  the 
purchaser  ia  not  bound  to  pay  theiponey,  nor  can  the  vendor 
sue  him  for  nonpayment,  Phillips  v.  Fielding.   IDallas  J. 
PhiUips  V.  Fiddifig  was  in  a  degree  doubted  in  Martin 
y.  Smith  t  Lord  EUenborough  there  speaks  of  the  riile  in 
the  fiirmer  case  as  being  the  opinion  of  Lord  Jbonigh- 
borough  only,  and  so  speaks  Laicrence  J.]      PhiUips  v. 
Fielding  is  not  the  decision  of  Lord  Loughborough  only, 
but  of  the  whole  Court ;  -and  in  Martin  v.  Smithy  the 
only  question  was,  whether  it  was  necessary  to  set  out 
all  the  particulars  of  the  title*     In  huxtcn  v.  Bobinson^ 
BuOerJ.  says,  ^^  The  Plaintiff  was  to  deliver  possesssion; 
and,  therefore,  he  ought  to  have  shown  that  he  had  a 
right  so  to  do."     If,  in  strictness,  the  title  ought  to 
be  set  out  in  det»l,  and,   if  it  is  not  so  set  out^  the 
verdict  will  cure  the  defect  of  a  general  averment ;  but, 
on  this  record,  no  averment  of  title  whatever  is  made; 
it  cannot,  therefor^  be  assumed  tb  be  proved^  that  the 
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1817.       Plaintiffi  had  a  tide;  for  nothing  can  be    assumed  as 
^  F^T       P^^^^  which  is  not  alleged.     The  second  count  is  still 
«k  •         more  deficient.     There  is,  indeed,  in  that   count,  an 
WiujAMs.     averment  of  an  offer  to  convey  and  assign  ;  but  this  is  a 
sale  of  leasehold  property,  and  no  excuse  is   stated  for 
not  setting  forth  the  title  of  the  landlord;  nor  is  there 
even  an  averment  that  the  Plaiutiflfs  had  a  title.    In  none 
of  Ae  cases  dted  in  Seijt.  WiUiami^  note  to  Pordage  v. 
Cole  is  any  principle  stated,  which  bears  out  the  argu- 
ment of  the  counsel  for    the  Plaindffi.       For,  her^ 
though  the  money  is  to  be  paid  with  in  28  dajrs,  it  can- 
not be  shown,  that  the  Plaintiflb  were  not  bound  to 
make  a  good  title  till  the  SOth  day.     If  it  could  be  so 
shown,  then,  and  then  only,   the  cases  cited   for  the 
Plaintiff  would  apply.     In  Jones  v.  Barney^  Glazebrook 
V.  Woodnm  (a),  and  Goodisson  v.  Nunn{b)9  the  convey- 
ance was  to  be  made  on  the  same  day ;  and  it  was  held, 
that  the  conveyance  must  first  be  made  or  tendered, 
though  die  agreement  was  in  the  same  terms  with  these. 
CampbeU  v.  Jones  is  entirely  inapplicable  to  the  present 
case ;  there,  part  of  the  covenant  was  to  be  performed  on 
one  day,  and  part  on  another ;,  for  the  instruction  in 
bleaching  must  be  gradual,  and  Lord  Kenyon's  judg- 
ment proceeded  on  that  ground.    Bawson  v.  Johnson^ 
and  WUks  v.  Atkinson^  are  with  the  Defendant ;  for,  in 
those  cases,  the  Plaintiffs  had  done  every  thing  which, 
in  the  nature  of  the  cases,  they  could  be  required  to  do. 
So  in  MaartDett  v.  Sharp,  the  Plaintiff  had  done  aU  in  his 
power  to  transfer  the  stock ;  and  in  a  subsequent  case, 
Merrit  v.  Bane  (c),  which  was  an  action  on  an  agree- 
ment for  the  transfer  of  stock,  the  plaintiff  averred, 
that  he  attended  all  the  while  the  books  were  open  on 
the  day  on  which  the  stock  was  to  be  tranfcrred,  but 
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that  the  Defendant  did  not  appear:  the  Court  there        1817. 
held,  that  if  the  Defendant  had  been  there  to  transfer, . 
the  Plaintiff  must  have  laid  down  his  money,  though 
not  so  as  to  part  with  it  until  transfer:  and  in  theargu* 
ment  was  cited  Turner  v.  Goodwin  {a).     In  Vivian  ¥• 
Shippif^j  the  point  of  condition  precedent  was  not  de* 
cidedy  nor  is  it  clear  whether  that  case  came  on  on 
demurrer  or  after  verdict.    [The  Court  here  observed, 
that,  in  the  first  count,  there  was  an  averment,  that  the 
Plaintifis  were  ready  and  willing  to  give  and  make  to  the 
Defiendant  proper  conveyances  and  assignments  of  the 
leases  of  the  estate^  and  that  the  Defendant  refused  to 
accept  the  same ;  that  this  averment,  as  the  case  stood, 
was,  as  they  were  then  advised,  sufficient,  and  that  the 
first  count  was  good.     They  directed  the  counsel  for  the 
Defendant  to  confine  themselves  to  the  second  count] 
The  second  count  is  entirely  defective^  for  there  is  not 
even  a  premise  in  that  count,  firom  which  it  can  be  in- 
ferred that  the  Plaintiffi  had  a  title ;  or  firom  which  a 
tender  of  a  conveyance  can  be  presumed.  If  an  averment 
of  actual  conveyance  is,  strictly  speaking,  unnecessary, 
it  is  absolutely  necessary  for  the  Plaintiffs  to  show,  that 
they  were  ready  and  wiUing  to  convey ;  and  not  only  to 
convey  simply,  but  to  convey  at  the  time  and  place  sti- 
pulated.    No  such  averment  appears  on  this  count,  not 
even  that  he  offered  to  convey  within  a  reasonable  time. 
AH  the  matters  necessary  to  be  proved  will,  after  trial, 
be  supposed  to  have  been  proved ;  but,  if  such  matters 
be  not  averred,  there  could  be  no  need  to  prove  them; 
and,  therefore,   it  cannot  be  inferred  that  they  were 
proved,  Bushion  v.  AspinaU{b).    The  verdict,  therefore, 
will  not  cure  the  second  count.    Phillips  v.  Fielding  is 
eacpressly  with  the  Defendant  in  this  case,  and  Calhmel  v. 
Briggs  {c)  is  strong  to  show,  that  performance  must  be 

(«}  Fort.  Z45*    S»C.  zo  MoJ.        {h)  Doug.  679. 
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averred  and  proved.  Neither  of  the  special  counts  state 
the  Plaintiffs'  titles  nor  a  tender  of  the  conveyance  ;  the 
latter  does  not  aver,  that  the  Plaintiffi  were  ready  to 
eopvey  within  a  reasonable  time ;  both  are  evidently  bad^ 
and  the  latter,  at  least,  is  pregnant  with  such  defiects, 
that  it  cannot  be  cured  after  verdicts 

Dallas  J.,  now  delivered  the  judgment  of  the  Courti 
This  was  a  motion  in  arrest  of  judgmedt.     The  deplar- 
atipn   consisted  of  two  special  counts,  and  the  com- 
mon counts.     To  the  special  counts,  objections  have 
been  raised.     The  first  count,  in  substance,  states  that 
^  leasehold  estate  was  put  up  for  sale,  subject  to  certain 
conditions,  of  which  one  was,  that  the  purchasers  should 
have   proper  conveyances  and   assignments  of  leasea, 
without  requiring  the  lessor's  title.     What  the  buyer, 
th^rsfore^  did  not  stqsulate  for  or  require^  the  lessor  was 
not  bound  to  state.    The  want  of  such  an  avormen^ 
therefore^  constitutes  no  objection.    It  was  n«ct  urged, 
that  the  tender  of  a  proper  assigmnent  was  not  alleged ; 
and  it  is  true,  ftat  supfaatender  is  not  alleged  ill  lerais; 
but  the  allegation  is,  that  the  Plaintiffi  were  ready  and 
willing  to  give  a  proper  assignment,  on  payment  of  the 
remainder  of  the  purchase  mcmey,   according  to  the 
intent,  tepor,  and  efiecl  of  the  agreement;  but,  that 
the  Defendant  refused  to  accept  of  such  assignment,  and 
to  perform  his  agreement  according  to  such  iptent  and 
meaning.     Now,  the  rule  is  clear,  that,  if  performance 
of  an  act  be  rendered  impossible  by  the  default  of  tbe 
cne  pur^,  it  disposes  with  the  necessity  of  the  other 
party's  averment  or  proof  of  ^uch  fiu^ti  and,  if  that  rule 
be  applied  to  this  case^  the  objection  vanishes.    There 
is,  then,  a  substantial  right  of  action  on  the  reccMrd ;  and, 
wheth^  the  pleadings  are  ao  formally  drawn  as  to  be 
good  on  demurrer,  it  is  not  necessary  now  tQ  consider : 
for  this  motion  is  ii^  arrest  of  judgment,   when   tlie 
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oBBkeixm  of  Ibfin,  and  even  of  subttanoe,  is  aided  by  the    -    1817. 
fwdiet. 

The  second  count  differs  from  the  first :  in  the  second 
count  nothing  is  said  of  the  purchaser  having  convey-     Williaii& 
snees,   without  requiring   the  lessor^s    title;   but    the 
agreement  set  forth  is,  that  the  one  party  shall  assign, 
and  that  the  other  shall  accept ;  and  then  comes   an 
averment,  not  merely  that  the  Plaintifis  were  ready  and 
willing  to  convey  and  -assign,  as  in  the  first  count,  but 
\  Aat  they  actually  ofiered  to  convey  and  assign,^  and  that 
the  Defendant  refused  to  accept.     To  this  count  it  is 
objected,  first,  that  there  is  no  title  specially  set  forth ; 
secondly,  that  title  is  not  even  generally  allied ;  and, 
thirdly,  that  there  is  no  averment  of  the  actual  tender  of 
any  conveyance  or  assignment  i  and,  it  is  true,  that  title 
in  the  lessor  is  not  alleged.  It  becomes,  therefore,  unne- 
osssary  to  consider  the  distinction  between  title  specially 
set  feith  and  tide  generally  allied.     If  it  be  urged, 
thal^  under  the  facts  of  this  case,  such  all^tion  would 
be  necessaiy,  and  that  the  want  of  it  would  be  had  on 
demoirer,  the  answer  is,  that  we  are  now  not  to  decide 
on  demurrer,  but  on  a  motion  in  arrest  of  judgment;  to 
thai  ground,  thereibre,  and  to  that  only,  must  our  consi- 
deration be  confined.     And  this  makes  it  unnecessary  to 
go  into  the  various  cases  which  have  been  cited ;  every  one 
of  which,  if  it  were  necessary  to  examine  them,  would  be 
ibund  to  differ  from  the  case  before  the  Court  in  many 
respects ;  but,  for  the  present  purpose^  one  broad  ground 
of  distinction  is  su£Bdent;-^they  were  all  cases  on 
demurrer.    Being  so  distinguidied,  I  need  not  say  that 
they  depend,  not  only  upon  different,  but  upon  oppo* 
ate  principles  to  those  which  govern  the  present  casa 
On  demurrer,  in  ihvour  of  correct  pleading  every  ob- 
jeetioB  18  to  be  strictly  considered ;  after  verdict,  matter^ 
whether  of  Ibnn  or  substance^  is  to  be  aided  by  the  vei^ 
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diet  in  favour  of  the  justice  of  the  case.    Confiniuf^  oar- 
selves,  therefore,  to  the  consideration  of  this  point,    as 
arising  on  a  motion  in  arrest  of  judgment,  it  beooxnes 
necessary  to  refer  to  the  agreement  and  breach,  as  stated 
in  the  second  count  of  the  declaration.    The  contract 
alleged  is  an  agreement  by  the  Defendant  to  purchase 
and  by  the  Plaintiffs  to  assign  and  to  convey,  a  certain 
leasehold  estate  of  them  the  Plaintiffi ;  and,  after  ver- 
dict, it  must  be  taken,  that  the  contract  allied  was  * 
proved.  Nothingis  said  as  to  a  title  or  right  to  convey  ; 
but,  it  is  insisted,  that,  in  legal  construction,  an  agree- 
ment to  assign  and  convey  imports  a  right  to  assign 
and  convey.    Be  it  so»  for  the  purpose  of  argument; 
for,  if  such  be  the  construction,  which  the  law  will  put 
upon  the  contract,  it  must  be  taken,  that  the  assignment 
ofiered  was  of  such  a  description.    It  is  sufficient  to  set 
forth  in  the  declaration  the  agreement,  in  the  terms  in 
which  it  exists.   The  same  construction  must  be  applied 
to  the  contract,  and  to  the  statement  of  the  contract 
in  the  declaration,  and  this  is  done  in  the  present  case. 
Supposing  it  necessary  to  prove,  under  such  an  agree- 
ment, an  otkr  legally  to  assign,  it  must  be  taken,  after 
verdict,  that  this  was  proved  at  the  trial;  inasmuch 
as,  without  such  proof,  in  the  present  view  of  the  caae^ 
the  Plaintiffs  could  not  have  recovered*     As  to  the  r^ 
maining  objection,  viz.  the  want  of  an  actual  tender,  it 
will  be  sufficient  to  say,  that  the  objection  becomes 
weaker  when  applied  to  the  second  count  than  it  was 
when  applied  to  the  first ;  for,  in  this  second  count  is 
alleged  an  actual  oSer  to  convey  by  the  Plaintiffi,  and 
an  actual  refusal  to  accept   such  conveyance  by  the 
Defendant.    What,    therefore,    has  already  been  said 
on  this  subject,  as  applied  to  the  first  count,  becomes 
much  stronger  as  applied  to  the  second.     The   case 
seems  sufficiently  clear;  but,  if  any  illustnUion  be  re* 
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spired,  it  may  be  derived  from  Mason  ▼•  Corder  (a)^  the  18i7« 
last  caae  decided  on  this  subject  in  this  court.  There, 
in  an  action  upon  an  agreement  to  assign  a  lease,  it 
was  urged  in  arrest  of  judgment,  that  the  Plaintifis  Woxiams. 
fihould  have  averred  and  proved,  not  only  that  he  was 
Tcady  to  make  a  good  title ;  but,  that  it  was  in  his  power 
to  have  done  so.  A  new  trial  was  granted  on  the  meritsy 
BO  diat  the  case  did  not  turn  on  the  point,  whether  the 
judgment  ought  to  be  arrested.  But,  in  delivering  the 
judgment  of  the  Court,  CUbbs  C.  J.  said,  <<The  action 
cannot  be  maintained,  unless  the  plaintiff  did  ofier, 
and  was  able  and  showed  that  he  was  able,  to  do  that 
Jbr  which  he  had  agreed.  Possibly  the  Plaintiff  may 
prove  that  circumstance  on  another  trial  which  does  not 
appear  in  this  report,  that  the  Plaintiff  was  in  a  con- 
dition to  procure  and  did  procure  that  which  he  was 
bound  to  procure,  the  assent  of  the  lessor.'^  Now,  it 
ooold  not  be  done  on  a  future  occasion,  if  the  want  of 
such  an  averment  would  have  excluded  such  proof:  nor 
would  it,  on  the  same  ground,  have  been  proved  on  the 
trial  had;  and  yet,  for  want  of  such  proof  the  new  trial 
was  ordered.  Without,  therefore^  being  in  terms 
averred,  the  ability  to  make  is  involved  in  the  aver- 
ment, of  being  ready  and  willing  to  make  an  assignment, 
and  of  having^  tendered  and  offered  to  assign,  and  be- 
comes matter  of  necessary  proof  on  the  trial,  to  enable 
the  Plaintiff  to  recover.  The  rule  being,  that,  whatever 
is  sufficiently  alleged  to  let  in  proof,  and  without  which 
proo^  the  Plaintiff  must  have  failed,  will  be  intended 
after  verdict  to  have  been  proved;  such  intendment 
must  be  made  in  the  present  case,  and,  ccmsequently, 
the  Plaintifis  are  entitled  to  our  judgment 

Rule  discharged. 
(a)  Ante^  VII.  9,    5.  (7.  a  ^rtb.  333. 
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il4f^,^4.  HoPKiNsoN  V.  Buckley, 

TheCoort  will   T^AUGH4N^T}U  showed  cause  agoin^t  a  ruler  which 

J^^J^J^         bad  been  obtained  by  HuUock  Serjt,,  and  iiwisted 

obtained  on      that  it  must  be  discharged  with  costs,  as  all  the  afHda- 

affidavits  of  a    ^jj^  of  the  party,  which  were  the  fpundatiou  of  th^  rul^ 

partyy  which  ^ 

ut  sworn  be-    b^  ^^^^  swQrn  before  hjs  own  attorney  in  the  pauw* 

fore  hu  own 

*"°™*^  "^  The  Ccyrt  observed,  that  it  w^s  extremely  wrong  fpr 

the  attorpies  in  a  canse  to  act  as  commissioners  in  taJkinjT 
the  affidavits  of  their  clients,  and  g^ve  judgment  th(lt  the 

Rule  be  discharged  with  po^ts. 


Nov.  %s.  AnonymouB. 

V 

Fine  amended  ^EST  S^t.  moved  lo  amend  a  fine^  by  increaiing  the 
A  ""^mbtt^of  number  of  acres,  on  affidavits,  which  stated  that 

acres,  the  mea-  tba  deed  to  lead  the  usei,  conveyed  on&»tbird  of  all  that 

^T^h^Sr  d**  *^^°^  ^^  FincUey  farm,  in  the  occupation  of  George 

scription  of  Doiwling ;  that  correct  fines  had  been  levied  of  the  other 

the  number  of  two-rthirds,  but  that,  in  this  fine,  the  measurements  were 

founded^beinjr  V®*^-     ^®  dted  JlesafideTj  demt ;  JBleaadok^  tent.: 

wrong.  Harfixrdf  vouchee  (a). 

By  the  Court» 

(a)  Jffttet  IV.  734. 
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Anonymous.  Nov.  %a* 

jyOSJNQJJET  Serjt,  moved,  that  a  recovery  might  The  docu- 

be  allowed  to  pau  as  o{  Easier  term  last,  under  the  ««tt  witting 

to  a  recovery 
following  circumstaii0es»     The  premises  were  in  Norths  of  premises  in 

umierland,  and  the  documents  did  not  reach  London  Northumber- 

until  the  first  day  after  Easter  term.      The*mistak^  W^  ,^t  ,--^h 

not  discpvered|  bqt  proceedings  went  on  in  Triniti/  term,  lw499  till  llw 

and  tl>c  rpcovery  had  now  come  to  the  cursitor*s  office.     ^  ^i^ 

By  the  Cowrt^  after  a  remonstrance  fqr  npt  coming  the  m$A$ 

earlier  in  tlje  terip,  wm  iwt  dwr 

cauygfl,  t]|§ 
-'^'^-  pnxrtedifigp 
went  fin  ladM 
sobseqaent  Trhity  term,  and  the  recovery  came  to  the  cursitor's  office  in  InUfk^mm 
tpm  &Oowiiigt  wiien  the  Conrti  iip«n  motimiy  allowed  tjie  recovery  t9  pait  s»  of 


'BEST  fieijt.  moved,  as  a  matter  of  course,  that  thiij  Pipe  more 

fine  should  pass,  being  more  than  a  twelvemonth  *^^  m  :^ 

old.    No  special  reason  was  assigned,  although  the  writ  lowed  to  pass 

of  covenant   was    returnable  in   three   weeks  of  the  without  any 

^^^  special  reason 

Hobf  Trinity^  in  the  54th  year  of  Geo.  3.  .  wdgned. 

By  the  Court, 

Fiat. 
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Nov.%s-       Gibson  v.  Bbay  and  Another,  Assignees  of 
Markham,  a  Bankrupt. 

Goods  were      nPHIS  was  an  action  of  trover,  for  certain  shawls  and 

UkLoHOOH  to  ^ 

JIf.  at  Sunder'  don  sittings  after  the  last  term,  it  appeared,  that  in 

/oii^  accom-  Jfaoember  1816,  in  consequence  of  a  request  made  by 

kta  expnsfl-  Markhamj  a  shopkeeper  at  Sunderland^  to  Morgan^  the 

iqg  a  hope  traveller  of  the  Plainti£^  a  lace-merchant  in  London^  to 

^  J^f  procure  for  him  a  tsw  high-priced  shawls,  and  other 

would  be  ap-  articles,  the   Plaintiff,   on  the  11th    of  that    month, 

proved  of,  and  gelected  and  sent  him  some  laces  by  the  mail;  and 
desiring  to  tf  ' 

luve  those  arb  i^  ^  letter  of  that  date,  containing  an  invoice  of  the 
tides  which  articles  sent,  apprized  him  that  agreeably  to  his 
oro^dof*»"  order,  to  Mr.  Morgan^  he  forwarded,  as  per  invoice 
turned  as  annexed,  in  a  small  box,  which  would  go  off  per  that 
•P*^y  "  evening^s  mail ;  that  he  had  charged  the  whole  as  low 
ktta-oontained  as  possible^  and  hoped  some  of  them  would  be  ap- 
anrnvoke,  proved;  and  that  the  bankrupt's  orders  would  oblige 
ji^bouehtof  ^®  Plaintiff;  and,  in  a  postscript,  he  requested  to 
J.G."  where-  have  returned  what  was  not  approved,  as  speedily  as 

in  the  prices  of  ^^  bankrupt  could  with  convenience. 

thearticks  '^ 

were  setdowSf 

but  not  carried      The  invoice  contained  in  this  letter  was  as  follows : 

out*    On  the 

evening  of  the 

day  of  the  arriyal  of  this  letter  and  these  goods  at  Sunderland^  the  effects  of  ikf.  were 

seized  under  zJUfa*  >  and  on  the  following  morning  his  shop  was  shut  by  the  sheriffy* 

and  never  re-opened.    In  an  action  of  trover  for  these  goodsy  brought  by  /.  G.  against 

the  assignees  of  M^  who  had  been  noade  bankrupt :  Held,  that  the  goods  did  not 

mst  to  Uie  assi^;nees  under  th^  stat  ai  Joe*  x.  €•  19.  /•  xx. 

|i(r,  Markham 
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Mr.  Mariham 


917 li  Bla.  lace  shawl 

582 1  ... 

913 1 

964  ■  1^  square    - 

965 1        .  .  . 

1795 1  Bla.  lace  scarf     - 

7026 74Bord. 

1S05 8         wht.     - 

Bax20d. 


Bo^  of  Jo^  Gibson. 
£14    0    0 
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0 
0 
0 
0 
0 

0  13     0 
0  14     6 


Net  money  j6 


Y7 
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v. 
Brat. 


The  parcel  enclosing  the  goods  arrived  by  the  mail, 
at  Sunderland^  on  the  ISth  oi  November  following,  and 
was  delivered  to  the  bankrupt  in  the  afternoon  of  that 
day ;  and,  about  the  same  time,  he  received  by  the  post, 
the  above-mentioned  letter  and  invoice.  On  the 
evening  of  the  same  day,  his  goods  were  seized,  under  a 
ferifaciaSf  and  on  the  following  morning,  his  shop  was 
shut  by  the  sheriff's  officers.  On  the  15th  otNaoember^ 
the  bankrupt  executed  an  assignment  of  his  effects,  for  the 
benefit  of  his  creditors ;  and,  on  the  21st,  a  commission 
of  bankruptcy  issued  against  him,  which  was  opened 
at  Sunderiandi  on  the  27th,  and  a  provisional  assign- 
ment executed  on  the  same  day.  On  the  24th  of  De^ 
cembeTj  the  Defendants  were  chosen  assignees.  The 
Plaintiff  applied  to  them  for  a  restoration  of  the  lace, 
but  received  a  letter,  stating,  that  the  goods  had  been 
received  into  the  bankrupt's  stock  prior  to  the  act  of 
bankruptcy ;  and  that  they  could  not  be  given  up,  as 
they  had  been  then  sold  with  the  bankrupt's  stock.  It 
further  appeared,  that  the  box  containing  the  lace  re- 
mained 
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I8l7fc        mained  for  some  weeks  unopened  in   the  bfthkrupt's 
shop ;  sndf  that  it  wds  kept  perfectly  distinct  from   his 
stock.     CUbbs  C.  J«  expressed  his  opiniob,  that  the  go^xls 
were  subject  to  thd  bankrupt's  commission,  and  that  the 
entering  the  prices  short  made  no  difference  in  At  CBse, 
for  the  prides  were  the  lowest  prices  at  Which  the  goods 
were  to  be  sold,  and  the  letter  of  the  Plaititiff  only  re- 
quired that  those  goods,  winch  were  not  approved  afj 
should  be  returned.     His  Lordship  obs^rVed^  that.  In 
Livesajf  v.  Hood  (a),  goods  in  the  bands  of  a  dealer  Mpim 
sale  or  return  were  held  to  pass  to  the  assignees  of 
such  deiJer,  when   bankrupt,   and,   that  these   goods 
were  under  the  controul  ctf  the  bankrupt     He,  how- 
every    reserved  the  point,    directing  a  verdict  to  be 
entered  for  the   Plaintiff,  with  liberty  to  the  Defend- 
ants to   mdve  to  set  it  aside^   «id  ent^  a  mxftsuit. 
Aocordihglyy 

Vanghan  Seijtj  on  a  former  day,  having  obteined  a 
ruk  nki  to  that  eifect, 

Bett  Sei^t  now  showed  eatise.  Lktestof  v.  Hood  aifd 
Neaie  v.  Ball  (b)  ate  beside  the  t>re8ent  qtiestion^  whidh 
canndt  be  considered  one  of  goods  seat  on  sal^  ot  re^ 
tarn^  under  circnmstaiices  similar  to  those^  which  for  mod 
the«ibandation  of  those  eases.  The  gooda  in  this  daae 
arrived  on  the  13tb  i  and^  on  thfe  next  mohiii^  the 
bahkrapi's  shop  was  shut  by  the  sheriff's  officers^  and 
the  bankrupt  had  not  from  the  first  moment  ahy  powor 
over  the  goodsi  The  invoice  has  no  sale  priced  Carried 
out^  nor  are  the  goods  sent  to  be  all  sold  direct^  as  ap- 
pears from  the  language  of  the  letter  of  the  1 1th*  The 
bankrupt  had  a  discretion  to  select  such  goods  as  suited 

(0)  a  Gmhfh*  8j«  (b)  %  Bait,  117. 

him^ 
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himi  and  to  return  the  others :  this  discretion  to  select  18i7. 
he  never  exercised^  nor  had  he^  at  any  time,  the  order 
and  disposition  of  such  goods :  and)  without  goods  tire 
in  the  order  and  disposition  of  the  bankrupt^  mere 
possession  of  them  will  not  sut^ect  them  to  the 
operation  of  the  st&t»  21  Joe.  1.  (a).  —  He  eited  Aikin  rt 
Bemiek  {b). 

VoBughan  in  support  of  his  role*  The  goods  were  in 
possessbn  of  the  bankrupt  before  his  bankruptcy ;  thej 
were  sent  on  sale  or  return,  and  he  had  ati  option  0^ 
fered  to  him,  to  be  exercised  by  him :  if  he  does  not  re^ 
ject  them^  they  are  to  be  kept,  and  he  does  not  reject 
them,;  he  had^  therefore,  the  order  and  disposition  of 
these  goods,  which  he  mig^t  have  sold  on  the  morning 
after  their  arrival,  and  which  .the  Defenda&tft  as  his  as^ 
signees  are  entitlsd  to  retain*  Livesay  v*  ^ood  governs 
the  present  case,  which  is.  If  possible^  the  strcmger  of 
the  two;  for  the  invoice  in  Lmaiyy*Hood  is  cmly 
headed  ^^J.Abnan  from  Xrtci€S^  and  Co»  ;"*  here  the  in- 
voice is  headed  <'  Mr«  Markham  bought  of  J*  Qibion^** 
dearly  shewing,  when  coupled  with  the  letter^  that  the 
goods  were  purchased  by  Markham^  with  a  powe^  of  re^ 
tmnkig  such  as  did  not  suit  him»  widiin  a  reasonablft 


Daxxas  J.  The  fallacy  of  my  Btother  Fottgkan'B  ar^ 
gument  consists  in  supposing^  that  where  goods  are 
literally  in  the  possession  of  the  bankrupt,  by  mltma 
whereof  a  false  credit  may  arise  to  the  pr^udice  of 
others,  who  may  be  thereby  imposed  on,  such  posseseion 
is  sufficient  to  bring  the  goods  so  possessed  within 
the  range  of  the  statute  of  James.    Now,  if  mas  pof 

(a)  r.  19. /. xz.  (A)  x.fi'fr.  165. 

session 


80  CASES  IN  MICHAELMAS  TERM 

1817.       session  were  sufficient,  the  possession  of  factors,  trustees 
^^""^    .  and  others,  would  be  a  possession  in  the  order  and  disi- 
^,  position  of  the  bankrupt,  which  it  clearly  is  not ;  and, 

Bkat.       therefore,  the  proposition,  that  amere  possession  of  goods 
will  bring  them  within  the  order  and  disposition  of  the 
bankrupt  is  much  too  extensile.      What  are  the  words 
of  the  statute  ?    <*  If  any  person  or  persons  shall  becrome 
bankrupt,  and  at  such  time  as  they  shall  so  become 
bankrupt  shall,  by  the  consent  and  permission  of  the 
true  owner  and  proprietary,  have  in  their  possession, 
order,  and  disposition,  any  goods  or  chattels,  whereof 
they  shall  be  reputed  owners,  and  take  upon  them  the 
sale^   alteration,  or  disposition  as  owners,"   then,    the 
same  shall   be  liable  to  the  creditors  of   such   bank- 
rupt (a);     The  true  question,  therefore^  is,  whether  the 
bankrupt,  having  the  goods  in  his  power,  has  taken  upon 
himself  the  order  and  disposition  thereof.     Now,  this 
is  not  a  case  of  continual  dealing,  as  was  the  case  of 
lAvesajf  v.  Hood^  where  the  parties  settled  their  accounts 
monthly ;  but  the  goods  here  are  sent  and  received  on 
a  special  engagement,  that  Markham  may  return  what  is 
not  approved  within  a  reasonable  time.    It  is  urged, 
that  Markham  might  have  sold  them  on  the  morning 
after  tlieir  arrival ;  be  might  have  done  so,  and  that  would 
have  been  a  sale  within  a  reasonable  time.    But  the  next 
morning  ended  the  trading,  and  he  had  not,  therefore^ 
a  reasonable  time  wherein  to  judge  what  he  would  or 
would  not  take ;  or  whether  he  would  take  any  of  them. 
I,   therefore,   think,   that   Markham  had    not  bought 
these  goods,  that  they  never  were  in  his  order  or  dis« 
position,  and,  consequently,  that  a  property  in  such 
goods  never  passed  to  the  assignees  upon  his  becoming 
bankrupt. 

{d)  %t  Joe.  I.  i.  XI. 

Park 
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Pabk  J.  I  am  of  the  same  opinion/  But,  be  it  un- 
derstood, that  we  impugn  not  the  cases  of  Neate  v.  BaU^ 
and  Livesajf  v.  Hoodj  neither  do  we  narrow  the  received 
construction  of  the  statute  of  James.  On  reviewing  the 
&cts,  I  think,  it  will  be  found  that  there  is  no  difficulty 
in  the  question.  These  goods  are  received  by  Markham 
on  the  efening  of  the  13th,  the  shop  is  shut  on  the  next 
moniiog,  by  command  of  the  sheriff  who  was  in  posses- 
sion, and  is  never  opened  again.  Markham^  therefore,  had 
never  any  opportunity  of  exercising  the  discretion  dele- 
gated to  him,  as  to  the  selection  of  what  goods  he  should 
keep,  or  what  hi^  should  return.  If  it  be  objected,  that  this 
view  of  the  case  brings  us  to  a  consideration  of  time,  the 
answer  is,  that  in  all  these  cases  the  consideration  of 
time  forms  an  ingredient.  In  Neate  v.  BaU^  Lord 
£19011  says,  *<  that  the  bankrupt  was  to  decide^  immedi- 
atdy,  whether  he  would  accept  or  return  the  goods ;  but 
see  what  he  did.  He  received  them  on  the  19th  of 
Fdruary^  into  his  warehouse^  and  there  kept  them  as 
hb  goods,  until  the  4th  or  5th  of  March!^  In  Livesay 
▼.  Hood^  the  goods  had  been  in  the  possession  of  the 
bankrupt,  for  nearly  a  month ;  and  Licmrence  J.  there 
said,  speaking  of  such  goods,  ^Hhey  appeared  to  the  world 
as  his  property,  and  this  reputed  ownership  was  calcu- 
lated to  gain  him  a  delusive  credit,  which,  it  is  the  ob- 
ject of  the  statute  to  prevent''  But,  here^  there  is  no 
pretence  for  saying,  that  a  delusive  credit  could  be  raised; 
for  the  goods  arrive  on  the  eve  of  his  bankruptcy,  and 
he  never  selects  one  of  the  articles  offered  to  his  choice. 
The  circumstances  of  this  case,  as  I  think,  go  far  be- 
yond those  of  Neaie  v.  Ball^  and  lAvesay  v.  Hood^  and 
are  such  as,  in  ray  opinion,  entitle  the  Plaintiff  to 
recover. 


Vol.  VIIL  G  Burbouoh 
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BuRRouoH  J.    In  Ham  v.  Baker  {a\  evety  case  on 
this  statute,  which  had  previously  been  decided,  «ras 
considered.     None  of  those  eases,  nor  do  any  of  subse- 
quent occurrence,  touch  the  question  liow  before  the 
Ck>urt;  for  the  key  to  this  case  lies  in  the  postcript   of 
the  Plaintiff's  letter  of  the  lltli  of  Naoember^  «  shall 
be  very  much  obliged  to  have  them  returned)  what  is 
not  approved,  as  speedily  as  yon  can  with  canvenieHoe«" 
It  is  quite  plain  that  Markham  was  to  have  a  reasonable 
time  to  choose,  whether  he  would  have  all  of  the  gcxxls 
or  a  part  of  them  only*    Hese  goods  are  bt*ought  to 
him  on  the  evening  of  the  Idth ;  on  the  14th  his  shop  k 
shut  up  by  the  sheriff,  and  there  is  an  end  of  the  bank- 
rupt's power  over  them.    He  had  not,  then,  a  reasonable 
time  in  which  to  exercise  his  power  of  choice,  nor  did 
he  exercise  any  power  over  these  goods ;  and,  therefore, 
I  am  of  opinion,  that  this  rule  must  be  discharged. 

Rule  discharged- 
(a)  9  Sast9  si5« 
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RowE  and  Another,    Assignees  of  Ladi Ofiy  a     Nov.  %$. 

Bankrupt,  v.  Pickpord  and  Another.         /^y^^^-^ 

^HIS  was  an  action  of  trover  brought  by  the  Plaintiffii  A  trader  in 

88  assignees  of  Lang^,  a  bankrupt,  to  recover  tb?  i^^-7*£  "* 
value  of  six  bales  of  twist,  delivered  to  the  Defendants  as  purchasing 
common  carriers.      At  the  trial  of  the   cause  before  goods  at  iMim- 
DaHasJ-f  at  the  London  sittings  afier  the  lasttermi  expo^ig 
after  the  usual  proof  in  bankruptcy  cases,  when  it  up^  them  to  the 
peared,  that  the  act  of  bankruptcy  was  on  the  evening  of  ^'^"^  **^*" 
the  16th  or  the  morning  of  the  17th  ofjugust  1816,  the  rival inX^i*- 
following  facts  were  given  in  evidence.     The  goods  in  don.    The 
question  were  delivered  to  the  Defendants  at  their  ware*  2^d*to*h^ 
house  at  Manchester^  on  the  9th  an^  12th  o(  August  1816,  remained  in 
by  one  Paul  Chappi^  the  manufacturer  and  consignor,  *^  waggon- 
addressed  to  the  bankrupt  in  London^  who  had  been  in  Defendants, 
the   liabit    of  purchasing   Manchester  goods    through  who  were  car- 
CkappSj  and  exporting  them  to  the  continent,   on  or  ^*"'J^ 
shortly  $fler  their  arrival  in  hondon.   The  bankrupt  had  moved  by  his 
no  warehouse  o^  his  own  in  London^  and  the  goods  con-  *?^"'  for  the 
sighed  or  sent  to  him  remained  at  the  waggon-office  of  |^g,hipped. 
the  Defendants,  until  tney  were  removed  from  thence  Aconsignment 
by  his  shipping  agent,  for  the  purpose  of  being  shipped  ^  ^*^*  ^^ 
The  bankrut)t  always  received  notice  from  the  Defend-  delivered  to 
ants  of  the  arrival  at  their  warehouse  in  London^  of  any  ^^  Defcnd- 
goods  addressed  to  him,  and  there  they  remained  until  ^^^^  ^^^ 

ian  opportunity  for  shil^ping  them  presented  itself;  when  of  August;    . 

on  the  14th 
aB4  I7ih  tho  go0ds  MviTed  at  the  waggoo<«fflce  of  the  iVfendants ;  on  the  i6th  or 
i:th  the  trader  became  bankrupt ;  and,  on  the  X9th»  notice  of  non-delivery  to  the 
bnilrQpt  was  given  by  the  consignor  to  the  Defendants,  who,  according  to  order,  on 
Ae  am  <klivered  Ihs  foodi'  to  a  third  house  :  Held,  that  the  assignees  of  the  bankrupt 
verv  entitled  tq  r^ov^  the  goods  drpo^ted  with  the  Defendant*  \  snd  that  the  right 
of  the  consignor  to  stoppage  in  tramitui  ceased  on  the  arrival  of  the  goods  at  the 
«iggon><ifite  of  die  Defendants  hi  London. 
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an  order  to  take  them  away  was  given  by   the  bank- 
rupt to  his  shipping  agents,  together  with  the  note  which 
had  been  left  with  the  bankrupt,  informing  him  of  the 
arrival  of  the  goods.     On  the  14th  otAugusty  the  clerk 
of  the  bankrupt  received  a  notice  from  one  of  the  De- 
fendants' porters,  of  the  arrival  of  two  of  the  bales  in 
question ;  on  receipt  of  which,  the  clerk  went   to  the 
Defendants'  warehouse,  saw  the  bales,  and  informed  the 
warehou^man,  that,  he  should  give  an  order  to  the  bank- 
rupt's shipping  agent,  to  come  for  them  as  usual*     On 
the  1 7th  of  ^t^tis^,  a  similar  notice  was  given  by  the 
Defendants  of  the  arrival  at  their  warehouse,  of  the  four 
other  bales;  and,  in  the  afternoon  of  that  day,  the  clerk 
went  to  the  Defendants'  warehouse,   and   saw    those 
four  bales,  but  did  not  give  any  directions   respect- 
ing them.     On  the  18th,  the  clerk  met  the  warehouse- 
man, and  told  him  not  to  let  the  goods  in  question  go 
without  order:  the  carriage  for  these  goods  was  not 
paid,  and  the  shipping  agent  always  paid  the  carriage 
when  he  took  away  the  goods.      On  the  19th  of  Augutt, 
the  authorised  agent  of  the  consignor  Chappe,  gave  no- 
tice to  the  Defendants,  not  to  deliver  the  goods  to  the 
bankrupt ;  on  the  20th,  Chappi  confirmed  the  notice  of 
his  agent,  and  ordered  the  delivery  of  the  goods  to 
Messrs.  Uebman  and  Ck).,  to  whom,  on  the  21st.,  tbey 
were,  by  the  Defendants  delivered  accordingly.   For  the 
Plaintiffs,  it  was  contended,  that  the  consignor  bad  no 
right  to  stop  these  goods  as  in  transitu  ;  such  right  bang 
determined  by  the  arrival  of  the  goods  at  the  warehouse 
of  the  Defendants  in  London.     For  the  Defendants  it 
was  urged,  that  the  goods  were  in  transitu  when  the  con- 
signor gave  the  notice  for  non-delivery  to  the  consignee. 
The  jury  found  a  verdict  for  the  Plaintiffi.    DoUm  J. 
gave  the  Defendants  leave  to  move  to  set  aside  the  ver- 
dict,  and  enter  a  nonsuit,  or  to  have  a  new  trial 
Accordingly, 
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Lens  Seijt.  on  a  former  day,  obtained  a  rule  msi,  to 
ihat  eflFect.  He  cited  Hunter  v.  Beal  (a),  and  referred 
to  the  cases  of  MUU  v.  BM   {b\  and  Ellis  v.  Hunt  (c). 

Vaughan  Seijt.  was  now  about  to  show  cause,  but  was 
stopped  by 

Tlu  Courts  who  asked  Lens^  if  he  thought  he  could 
support  his  case  of  stoppa^  in  transitu^  after  {he  goods 
had  reached  their  final  place  of  delivery ;  and  observed, 
that  this  case  must  be  governed  by  Leeds  v.  Wright  (rf), 
and  Scott  v.  Pettit  {e\  in  the  latter  of  which  it  was  held, 
that  where  a  trader  had  no  warehouse  of  his  own,  but 
used  that  of  his  packer,  for  receiving  goods  consigned 
to  him,    the    transitus   of  such  goods  was  at  an  end 
upon  delivery  of  them  to  the  packer.     That  the  case 
of  Hunter  v.  Bealj   was  only   a   question,  whether  a 
packer  was  an  intermediate  man,  and  wanted  the  mate* 
rial  feature^  which  marked  the  present  case;  namely, 
the  &ct  that  the  warehouse  of  the  carriers  was   the 
place  of  final  delivery ;  and  moreover,  that  the  impression 
in  Lord  Ellenborough*s  mind  in  Diaon  v.  Baldwin  (/)  ap- 
peared to  be  adverse  to  the  decision  in  Hunter  v.  Beal. 
In  Bichardson  v.  Cross  {g)  Chambre  J.,  said,  that  he  was 
strongly  inclined  to  think,  that,  if  a  man  be  in  the  ha- 
bit of  using  the  warehouse  of  a  wharfinger  as  his  own, 
and  make  it  the  repository  of  his  goods,  and  dispose  of 
them  there^   the  journey  would  be   at  an  end  when 
the  goods  arrived  at  such  warehouse :  and,  in  Scott  v. 
Pettit  (A),  Lord  Alvanley  said,  he  perfectly  coincided 
with  Mr.  Justice  Chambre  in  that  which  he  had  intimated 
in  the  former  case.     Both  these  cases  were  realised 
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IBlt*       in  X)ix<m  V.  Baldwin^  and  there  confirmed    by    Lord 
'^'^^[^      EUenborough  {a). 

PKaoom         Lens  admitted,  that  he  ooald  not  press  the  point ;  and 
the  rule  was 

(a)  s  Eoih  X85. 


Nov.  %6.  Copland,  Demandant ;    Bigg,   Tenant ; 

Thompson  and  Wife,  Vouchees. 


Recoyeiy 
amended  by 
altering  the 
vrordsf  « in 
.  the  parishes  of 
Cbilderditcb^ 
and  Brent' 
woody  in  the 
county  of  J?/. 


lyLOSSET  SexjU  moved  to  amend  thte  recorery  by 

altering  the  wordis  ^'in  the  parishes  of  OhUderditch 

and  Brentwood^  in  the  county  of  Euex^^  to  the  words, 

f'in  the  parishes  of  Cli{7^^^bV(?A  and  SoutJmealdj  in  the 

county  otEssejCf^^  on  the  affidavit  of  the  vouchee,  that 

he  was  sdscd  in  tail  pf  the  pf  emises,  and  that  he  di* 

rected  bis  attorney  to  suffer  a  recovery  of  his  lands  in  the 

words  « in  the  parishes  of  ChUderdUck  and  Brentwood^  of  which  he 

^CMl^diteif      was  seised  in  tail  as  afi>resaid.     But  that  it  had  been 

and  South'      since  discovered  that  Brentwood,  wherein  a  part  €)f  bin 

weald,  in  the    j^^^  ^.^  situate,  was  a  hamlfit  in  the  parish  of  Soyth- 
county  of  £s'  ,  * 

sex  /'  on  the  ^neald,  and  not  of  itself  a  parish.     And  that  he  int^ded 

affidavit  of  the  to  suffer  a  recovery  of  so  much  of  his  land  aa  was  since 

he'STseSl  discovered  to  lie  within  the  parish  of  SaidkioeaU.  —  All 

in  tail  of  the  the  parties  were  living*    He  cited  jDowse  demandant, 

?f*°*^^.*^^  JJqudti&miU  ifetfP^  vouchee,  (a) 

directed  his  at-         . 

toroey  to  tu£^ 

a«coveryof       By  the  Court, 

bia  lands  in  the  JPfat^ 

parishes  of 

OnUerditeb  and  Brentwood,  of  which  he  was  seised  in  tail  as  aforesaid  ;  but  that 
it  had  since  been  discovered*  that  Brentwood,  wherein  a  part  of  his  lands  was  situate, 
was  a  hamlet  in  the  parish  of  Soutbwtald;  and  that  he  intended  to  suffisr  a  recovery 
of  so  much  of  his  lands  as  was  once  discovered  to  be  within  the  parish  ofSotabweaid. 
—M  the  parties  living. 


X 
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Kmo  V.  St£DD£l  and  Wife.  'Nov.%6^ 

M  thb  fine,  there  was  an  affidtivit  of  husband  and  wife,  jjulawt  of 

Aat  they  both  were  present  and  did  appear  at  bar,  HusJ»nd  and 

bat  the  secondary  had  counted  lit  bar  the  husband  only,  jj^tt  didlp-*^ 

Tb«  secondary  said,  that  he  bad  first  written  the  names  pear  at  the 

of  die  husband  and  wife ;  and  afterwards,  ill  the  pracipe^  *^  laM  *1»?" 

the  name  of  the  wife  appeared  to  have  been  struck  out,  he  had  wriuen 

which  the  secondary  said  he  never  did.  the  names  of 

the  husband 
and  wife;  but 
Bed  Seijt.  now  moved  to  amend  the  caption  of  this  the  name  of 

Aiie,  by  inserting  the  name  of  the  wife,  whicli  had  been  so  ^^^jf^^J*^ 
untckout.     Bat,  out  in  the 

fneapcy  an 

TkeOottH  directed,  that,  as  it  was  a  fine  of  the  last  ^^^dt^ 
term  only,  the  wife  should  c6me  up  to  re-acknowledge  never  did.  v 
thefine.  Thefinebeing 

rt  1       0      1    only  of  the 
Rulerenised.  ]a8tterm»the 
Court  refused 
to  amend  the  caption  by  inserting  the  wife's  name^  and  ordered  that  she  should  come 
op  to  rs-acknowledge  the  fine. 


Stubbs  t;.  Stevenson.  Nov.%y. 

DEST  Seijt,  on  a  former  day,  had  moved  to  amend  A  parish  was 

^  diis  fine  of  Hilaty  term  52  Geo.  3.,  by  substitut-  "tuatedinthe 

"^  contermmous 

ing  die  county  of  SotdhampUm  for  the  county  of  Berks  coundes  of  S. 

andJ3.     The 
premises  in  this  parish  intended  to  be  passed  by  a  fine  were  situated  in  the  county  of. 
&i  but  were  described  as  situated  in  the  county  of  B*      The  Court  allowed  the  fine 
to  be  amended  by  substituting  the  county  of  S*  for  the  county  of  JB* 

G  ♦  upon 


Stubbs 
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1817.  upon  an  affidayit,  that  the  premises  were  situate  within 
Stratfield  Mortimer^  the  parish  named,  but  that  they 
were  not  situated  in  the  county  of  Berks^  but  in  the 
Stevenson,  conterminous  county  of  Southampton^  the  parish  of 
Stratfield  Mortimer  running  into  both  these  countiesu 
The  parties  were  all  living,  and  it  was  their  intention, 
that  the  premises  in  question  should  pass.  Besl  urged, 
that,  under  these  circumstances,  there  could  be  no  objec- 
tion to  the  amendment,  and 

The  Court  were  inclined  to  allow  the  amendment,  in 
order  to  give  effect  to  the  fine;  as  the  parish  in  which 
the  premises  lay  was  not  sought  to  be  altered,  and  as  the 
premises  could  not  pass  under  the  present  description  of 
them ;  but,  on  the  statement  of  the  officer,  that  such  an 
amendment  would  be  contrary  to  the  former  decisions  in 
KinderUy  demandant,  DomxdUe  tenant  {a) ;  Wainwright 
demandant,  Seagrave  tenant (i);    Anom/mous{c);    GM 
plainti£^  Yeates  deforciant  {d\  and  RaMeigh  demandant^ 
Ijeigh  tenant  {e) ;  they  took  time  to  consider  till  this  day, 
when  they  allowed  the  amendment 


By  the  Court,! 


la)  Ante  I.  a5 7.  {d)  Ante  IV. 

\b\  Ibid.  538.  {/)    Ibid.  Zss 

(c)   Ante  III.  418. 


Fiat. 
Ante  IV.  708. 
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181t. 

Blanck  v.  Sollt  and  Another.  jvbv.  %j. 

ASSUMPSIT  for  the  freight  of  staves,  timber,  and  A  ship  fnight- 
"^   deals  carried  by  the  Plaintiff,  on  board  his  ship,  ^r'a?  wie 
from  Dantzic  to  London,     At  the  trial  before  Gribbs  C.J.  agoiu  of  the 
at  the  London  sittings  after  last  term,  the  following  tactn  I>efeiidaiits  at 
were  proved.     In  August  1815,  the  agents  for  the  De-  congignedto 
fendants  at  Dantzic^  shipped  a  cargo  of  timber  con-  their  house  ia 
signed  to  tiie  Defendants,  on  board  the  ship  of  tiie  Plain-  ^^^J^ 
tifl^  who  signed  a  bill  of  lading,  which  stated  that  the  and  after  part 
ship  was  bound  to  Sheemess  for  orders,  and  that  the  <rf  the  cargo 

hail    hjan   HfL- 

timber  was  to  be  delivered  as  there  ordered  to  the  De-  Uyeredy  seized 

fendants  or  their  assigns,  they  paying  freight  for  the  bxthereremie 

goods,  at  certain  prices,  in  the  bill  of  lading  mentioned,  ^^^^i^^'^ 

The  ship  arrived  at  Sheemess  with  the  cargo,  which  was  was  not  Pnu" 

ordered  by  the  Defendants  to  be  delivered  at  the  Com^  ^  ^^^^ 

mercial  Docks^  Deptford.     The  Defendants  entered  the  ^  pedSo^* 

ship  at  the  Custom  House,  and  the  cargo  was  landed  by  ordered  the 

them,  in  their  names,  at  the  Commercial  Docks.    On  *  P  ^^  **  '^ 
^  '  stored^  on  con* 

the  day  after  the  commencement  of  the  delivery,  the  dition  that  the 

*  diip  and  cargo  were  seized  in  the  Docks  by  the  revenue  ^vgo^oold 

officers,  on  suspicion,  that  the  ship  was  not  Prussian  tndonpa^ 

built;  and,   therefore^  incapable,  under  the  navigation  mentofatiini 

act  (a),  of  importing  tiie  produce  of  that  country  into  !!^*^^^ 

olBcerk  Ilia 
mm  the  master  ( Plaintiff)  paid*  and  the  Defendants  accepted  and  exported  the  cargo : 
Hddf  that  this  conduct  o£  the  master  sufficiently  shewed  the  voyage  to  be  illegal,  and 
tlut  he  had  admitted  such  illegality  so  as  to  preclude  him  from  recovering  the  freight. 

{a)  1%  Car.  a.  c.  18.  /•  8.,  by  that  country  or  place  of  which  the 

winch  it  u  enacted,  that  no  sort  said  goods  are  the  growth,  pro« 

of  masts,  timber,  or  boards,  shall  duction  or  manu&ctnra  respeo> 

be  imported  into  Bnglandf  Ire*  tively,  or  of  such  port  where  the 

kndt  or  IValejy  in  any  ship  or  said  goods  can  only  be  or  most 

vessel   but  in  such  as  do  truly  usually  are  first  shipped  for  trans- 

and  without  fraud  belong  to  the  portation,  and  whereof  the  master 

people  thereof,  and  whereof  the  and  three-fourths  of  the  mariners 

master  and  three-fourths  of  the  at  least  are  of  the  said  country  or 

mariners,  at  least,  are  BngUsb  :  place,  under  the  penalty  and  for* 

except  only  such  foreign  ships  feiture  of  the  ship  and  goods. 
Vid  te^yeU  aa  tf«  of  t))^  built  of 

J^land^ 
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Inland.  The  brokers  of  the  captain  and  owners  pre- 
sented, with  the  concurrence  of  the  Defendants,  a 
petition  to  the  Lords  of  the  Treasury,  who  ordered  the 
sbip  tf>  lio  restorec^  on  conditioi^  that  tli^  fai|p  PtMmld 
be  Iftnd^if  wd  warehoused  ibr  t^  p^od  ^ot  exce^itig 
sift  IPgntl^Sy  for  exportation  only,  ou  payment  pf  a  s^s« 
fiigtiraof  ^Ok  to  tb^  seizing  offioers;  tbis  satisfaptioii 
vfis;  paid  by  the  PlaintiK  and  tb^  Defenda^^  ^ul^se- 
qimetly  aciBepted  and  eiqported  the  cargo.  The  ord^r 
of  tbe  Treasury  beipg  produi;^,  Gibbs  Ct  J.  direct^  the 
jury  jto  ^d  a  verdicl*  for  th^  Deiendi^Dts,  op  the  ground 
tbftt  ^  Toyagc  being  iUc^  the  plaintiff  could  ^ot 
mvij^in  an  action  for  the  freight.  His  JLordship,  bow- 
avor,  gav^  the  Plaintiff  leare  tp  move  to  fet  asid^  thi« 
YW4i(%  *nd  ^  ei)t«r  |J  for  Jiinwelf,    4ccordingly, 

^fttf4^9  S^t,  on  a  former  day,  baying  obtained  a  rule 
iffff  tQ  tbirt  effect  being  now  called  upop  by  tbe  Courf^ 
snpported  bjs  nU^.  Fir? t,  tbe  orfler  of  tb^  Xreavury^  op 
^|i^ch  4b9  Defendants  rest,  i^  not  an  order  of  cpn^ 
d^nination ;  it  is  not,  tberefort^  conclusiye  ev^d^f^e  of 
tlM»  iU%a%  pf  ^  voyage;  and  t^e  paym^f  pf  ^ 
4l^)ffil<^oii  pnl^^  is  «  payment  merely  pacts  cq^^ 
Yiit^yl  §py  acknowledgi^ment  pf  tbe  iUeg^^  f^f  ^ii9b 
Wjrwil  Wdf  inw^r  ^  V^^^  «  fPnte>t  with  tbe  Cf!Qwii« 
Secondly,  the  entry  of  the  cargo  at  the  Custom-house 
bafa»  which  alone  naade  tlie  illagfdilyi  if  any  existaii^ 
was  the  act  of  the  Defendants :  for,  there  is  no  ill^ality 
in  the  arrival  of  a  ship  at  Sheemess  for  orders,  at  what 
place  sjie  shall  deliver  her  cargo.  The  only  docnmept 
whick  the  Plaintiff^s  ship  had  with  her,  was  a  }nU  of 
lading,  stating»  that  she  was  bound  to  Sheemets  for 
orders.  Thirdly^  to  produce  a  condemnatipn,  a  suit 
on  the  part  of  the  gOFenuncnt  should  have  been 
instituted ^  but  no  such  suit  has  been  instituted: 
and,  fourthly,  the  Defendants  bava  accepted  and  dis- 
posed of  Ae  cargo,  for  which  ^ey  npw  refiise  to  pay 

freight 
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iraght  IftfiZer  ▼.  O^rnm  (a}»  i^eU^  on  by  th^  De^^.       If  17« 
sats  ^  the  trial,  is  besicl^  tb^  propent  case*     Tbere^  the 
Plaintiff  soqght  to  riecpver  for  freigi^t  on  n  ypyagti  ad-* 
Qutte4  to  \}^  illegal;  liei%  i$  ^Q  9dmimpa  Qf  o  net  of      8om»b 
illegOity.  nqr  <^u)  th«  or(| ^  of  tbe  Tve^^ry  be  considered 
i)9ll^iiiiye  ^y^d^ce  of  sucb  an  f^t 

Daijuas  J.  This  is  a  plain  case.  An  action  is 
brought  by  the  master  of  ^  for^gn  s^iipi  fyc  freight  on 
goods  uupp^ed  into  thil  cPRi^tTy  by  niei^)9  of  »  ypyege 
dearly  iUflgalt  Qn  th(9  «rriYiil  of  ^  1^9^  ^  Ikpt^ird^ 
she  WHS  sei^,  bpt,  it  is  qo^U^^  by  the  Plmtifi; 
that,  as  po  condepm^pQ  hi»s  actually  takep  plao%  k9 19 
entjtfqd  to  Tieco^er.  |f  tbfre  had  b«^  »  ^ndeiQimtk4»» 
it  if  qoitfi  (J^aTf  th»t  the  iRii^t^r  <x>iild  not  hw^  r^Cfh 
y^p^  for  his  fr^ghti  ai^d,  if  tb«re  Im  bep^  th«,  whi«b 
is  ^oiyiil^Dt  to  »  pqpdepKiatipni  bis  casp  fails  him* 
Now,  what  ^fi  the  fa^  pn  du«  part  of  the  caMi!  Qn 
the  seizure  of  th^  ^^f^  a  petition  was  preiented  to  the 
{4urds  of  th^  Treasury  for  her  restoration ;  and  the 
Plaintiff  himself  interfered  to  prevent  a  condemnation, 
oK^seotfRg  to  thf  export  pf  ibfi  cargo  withiii  a  limited 
time,  on  payment  of  a  satis&ction  of  SOL  to  the  seiatig 
officers.  The  only  question  to  be  considered  is  — 
whether  this  is  not  "^primd  fade  uncontradicted  evi* 
dence  of  an  admisssion  by  the  Plaintiff,  of  the  illegality 
of  the  vqyage*  Hip  conduct^  in  aeeediog  to  the  terms 
ordered  by  the  Treasury,  and  thereby  preventing  con- 
demnation, is,  in  my  opinion,  sufficient  to  prove  ^ 
molality  of  the  voyage^  and  to  deprive  the  Plaintiff  of 
hb  right  to  the  freight. 

Pabjc  J,  The  order  from  the  Lords  of  theTreasuvy 
was  not  compulsory  on  the  i^lainti^  who  might  hav^ 

(a)  Ante,  HI.  394. 


Blakck 
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1817*  disputed  it,  had  he  thought  proper  to  do  so;  bat,  in- 
stead of  doing  this,  he  acquiesces  in  the  terms  imposed 
by  the  order.    This  conduct  affords,  therefore^  an  un- 

SoLLT*  qualified  presumption,  that  the  voyage  was  illegal.  I 
cannot  distinguish  this  case  from  the  principle  reoogp- 
nized  in  Midler  v.  Gemon ;  and,  I  am  of  opinion,  that 
this  verdict  ought  not  to  be  disturbed. 

BuBROUOH  J.  I  am  clearly  of  opinion,  not  only 
that  this  voyage  was  illegal,  but,  that,  the  Plaintifl^ 
by  his  acts,  has  admitted  its  illegality.  He  expected  a 
detention,  if  not  a  condemnation  of  the  ship ;  and  was, 
therefore,  ready  to  comply  with  the  terms  of  the  Trea- 
sury order.  The  cargo  was  consigned  to  the  Defend- 
ants, who  have  been  deprived  of  all  benefit  from  the  im- 
portation, for  they  are  compelled  to  export  that  which 
they  had  probably  bought  for  the  home^market.  .  Un- 
der these  circumstances,  therefore,  I  am  of  opinion, 
that  the  Plaintiff  is  not  entitled  to  recover. 

Rule  discharged. 

Lent  Seijt.   was    to  have  shown  cause  against  the 
rule. 


N9v.%'i.  Free  and  Another  v.  Hawkins. 

Asnaifnt  on     ASSUMPSIT  on  a  promissory  note  for  10002.,  made 

apitimiMor^  ^y  Sir  Robert  Salisbury^  in  the  usual  form,  dated 

note  psysblc 

twdre  .months  3d  o{  Aprils  1813,  payable  twelve  months  after  date  to 

after  date  to 

the  Defendant,  and  indoned  by  him  as  a  security  for  the  debt  of  the  maker:  Held, 
that  the  Defendant  was  entitled  to  notice  of  non-payment  by  the  maker ;  andy  that 
evidence  of  a  parol  agreement  at  the  time  of  making  and  indorsing  the  note,  that  pay- 
ment should  not  be  demanded  till  after  the  sale  of  the  estates  of  the  maker,  could  not 
bf  lepeived  m  9  wUTer  of  the  ri^ht  to  such  notice. 

6  '  tbe 


FlUK 
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the  Defendanti  or  order,  and  indorsed  by  the  Defendant       .1817. 
to  the  Plaintiffs.     At  the  trial  before  Gibbs  C.  J.,  at  the 
London  sittings  after  last  term,  it  appeared,  that  the 
Plaintiflb  bankers  in  London^  were  correspondents  with     Hawkdis. 
the  house  of  Sir  R.  Salisbury  and  Co.,  which  house  was 
a  Gountry  bank,  and  considerably  indebted  to  the  Plain- 
tifi ;  upon  their  requiring  securities  from  Sir  22.  Salis" 
iuryy  ten  of  his  friends,  at  his  instance,  engaged  to  in- 
dorse promissory  notes  of  10002.  each,  at  twelve  months 
date,  as  a  security  for  the  debt  so  due  from  SiriZ.  SaUsbury^ 
to  the  Plaintifb.     The  defence  to  the  action  was  want 
of  notice  of  dishonour;  whereupon,  the  Plaintiffi  ten- 
dered, as  a  waiver  of  such  notice  by  the  Defendant, 
evideDoe  of  his  admission,  that  he  knew  and  expected^ 
that  the  pajrment  of  the  note  was  not  to  be  enforced 
until  after  the  estates  of  Sir  R.  SaKsburtf  were  sold,  and 
only  in  the  event  of  the  proceeds  of  such  estates  not  b&> 
ing  sufficiently  productive ;  and  that,  whatever  might  be 
the  course  of  law,  such  was  the  understanding  when  the 
note  was  given :  and  that  the  Defendant,  only  gave  the 
note  as  a  further  and  collateral  security ;  and  for  the 
express  purpose  of  allowing  time  for  the  sale  of  the  es- 
tates.    This  evidence  was  rejected  by  Gibbs  C.  J.,  who 
consequently  directed  a  nonsuit. 

Bai  Seijt,  on  a  former  day,  had  obtained  a  rule  nisi 
to  set  aside  this  nonsuit,  and  have  a  new  trial,  on  the 
ground,  that  it  was  competent  for  the  Plaintiffi  to  show, 
that  the  note  was  not  given  for  any  valuable  consider- 
adon,  but  merely  as  a  guarantee,  and  so  no  notice  was 
necessary, 

I^eru  and  Pell  Seijts.  now  showed  cause.  The  case 
resolves  itself  into  two  questions;  Jlrst^  whether  the 
evidence  was  properly  rejected;  secondly^  whether,  if  it 
had  been  received,  it  would^  under  the  drcmnstances 

of 
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cithe  etM^  80  control  the  import  of  the  note^  ad  to  reti* 
dur  a  notice  of  dishonour  unnecessary.    As  to  tbe  first 
point,  on  the  fiioe  of  the  note^  it  appears  to  be  iui  l^b* 
HAwms.     solute  unquaiified  promise  of  payment;  the  Defendant 
is  the  paye^  and  has  indorsed  it  over  to  the  Plaintiffis 
and,  before  the  Plaintifis  can  call  on  such  a  Defendant 
for  payment,  the  law  directs,  that  they  must  give  him 
notion  of  the  dishonour  by  the  maker.     On  the  face  of 
tb^  note,  then,  the  Defendaht  is  entitled  to  notice  ofdi^ 
honour ;  and  the  case  of  Hbare  y.  G^ahanin  (i9^}i  is  a  atifll* 
oient  ans^ver  to  the  position  contended  Ibl*  at  die  trial 
by  the  maintifis;  namely,  that  they  were  at  lib^ty  to 
gite  in  evidence  a  parol  agreement,  etitered  into  at  the 
time  of  miJting  the  note^  whifch  Would  operatO  as  a 
waiver  of  feuch  notice.     In  Hektri  v.  GrahaHi,  It  was 
held,   that,   in  an  aetioh  on  a  promissory  nbte^  the 
Deibndant  could  not  give  in  evidence  a  parol  Kgr^metif, 
Mtiired  into  #hen  It  was  drawn,  that  it  Should  be  re^ 
newed,  and  that  payment  should  riot  be  demanded  ^hen 
it  became  dne ;  and  Loird  EBenbotott^'n  decltf  on  fai  thai 
oaie  has  not  been  shaken,  by  any  subs^ent  decision. 
So,  here^  jeividence  to  control  aOdoontradiOttlieexpresis 
Mrrns  of  ihe  note,  from  the  face  of  which  no  obnchtaion 
of  the  understanding  between  the  parties  can  be  dltK#i», 
was  properly  rejected.     As  to  the  second  point,  the  case 
of  De  Betdi  V.  AMfuan  {b)^  even  supposhig  it  to  establish 
the  injuribas  principle  for  whidi  the  PldntiA  couiend, 
widely  dUlbrs  from  the  present  case.     There^  the  payi»e 
of  a  note  lent  bis  name  to  give  it  credit,  and  to  enable 
the  maker  to  raise  money  upon  it,  well  knowing,  at  the 
time,   that  the   maker  was  insolvent;  and,  ||pon  the 
ground  of  the  payee's  knowledge  of  such  insolvency, 
notice  of  dishoooiir  was  dispensed  with  in  that  case. 
Bat,  here^  at  the  time  of  making  the  note,  there  is  so 

(a)  4  (kufifB.  ff.  (i)%  H,  SI.  336. 

insol- 
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ioioivency  of  any  df  the  parties.  In  Le(ti)ky.Hten^ti{d)i  1817* 
it  was  held,  that  one,  who,  without  eonBiderittioti,  bat  pnnfc 
without  fraud,  indorses  a  bill  in  which  both  thedrawer  and  w^ 

acceptor  alne  fictitioiis  persons,  is  entitled  td  notice  of  dis-     HAWEBit 
honour ;  and,  in  that  case^  C^umbr&3.  adopts  Mr .  J7am^ys 
note  (i)  on  De  Berdt  ▼•  jkkinsdH.    Here,  the  tnAer  of 
the  note  Was  an  ostensible  person,  and  the  payee  had  A 
elear  right  of  action  against  him  upon  his  non-pajrnMit 
of  the  note ;  the  application  of  the  Plaint^  shottld  hav^ 
been  made  to  the  maker  in  the  first  instiuite,  for  th^ 
Defbndatit's  undertaking  is  merely  to  pay  the  dote  itt 
defiudt  of  payment  by  the  maker.    It  Is  true^  that^  in 
Bkkerdihev.  Bellman  {e\  it  was  held,  that  if  the  drawelr 
had  no  effects  in  the  hands  of  the  drawee,  fVom  the 
titae  the  bill  was  dmwn,  it  was  not  necessary  to  gite 
the  draw^  notice  of  the  dishonour  of  the  bill  |  but  i> 
Blatfc  J.  in  Clarice  ▼.  Dali&n  {d\  says  <<  Etery  new 
ossieniakeK  one  regrM  that  the  rule  in  BU^terdtke  v*  J3b0- 
man^  for  dispensing  with  notice,  was  ever  introdttced^*' 
In  NUMsm  ▼.  GouthH  {e\  it  tras  held  to  be  M  cototise 
for  not  having  presented  a  note  in  tittefor  payteent,  ihilt 
the  Defendant  indorsed  k  to  guarantee  a  debt  ipom  the 
mak^  t  o*S  ^At  the  I)efendani!  kn^w,  befei«  it  was  due, 
that  the  maker  eottld  not  pay  it^  and  had  desired  a  banker, 
at  lAoee  boose  it  Wat  made  payable^  «o  send  h  to  him 
that  he  might  pay  it    The  «ot^,  in  the  |^Ment  Mn^ 
is  Indot-sed  to  the  Plalntifi  by  the  Defendant^  as  a  ta- 
curity  for  the  d^bt  of  the  maker ;  the  Defendant,  there- 
fere^  b  a  mere  surety,  ahd  where  fa  mere  sorety  for  Ae 
maker  bt*  a  note  indorsee  such  hc/te^  the  indorsee  Is  bound 
to  ^te  nodce  of  dishonour  to  the  indorser  of  the  note 
befotii  he  ean  sue  him  with  eitet    Hie  secMd  pctint, 
therelbte^  taken  by  die  Pfauntiffi  fidls  to  die  gromid, 

U\  Aate  IV.  731*        ,     ^  /rj  i  f.  A  ^• 

{h)  jBajU^  <m  BUUf  ^d  e4lt.        U)  4  V*i^  S.  %$i. 
n^  (#}  dHiJK6o9. 

even 
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1817*       even  if  the  Defendant  be  mistaken  in  the  view,  which 
p'  '"        he  has  taken  of  the  first  point 

Hawvhs,        Best^  in  support  of  his  rule.    The  Plaintiffit  do  not 
impugn  the  caseof /foar^  v.  Graham^  for  they  do  not 
seek  to  introduce  the  evidence  tendered  at  the  trial,  for 
the  sake  of  enlarging  or  contracting  the  instrument.  In 
that  case,  the  evidence  contradicted  the  instrument  which 
the  Drfendant  had  signed :  In  this  case,  the  evidence 
neither  contracts,  enlarges,  or  contradicts  the  instru- 
ment ;  but  merely  shows  the  intention  of  the  parties. 
This  note  was  not  given  in  the  ordinary  course  of  trade, 
for  the  Defendant  indorsed  it  merely  as  a  surety  for   Sir 
R,  Salisbury f  nor  had  he  any  efiects  in  Sir  Boberfs  hands 
at  the  time  of  making  it     A  notice  of  dishonour  is  re^ 
quired  in  the  common  course  of  commercial  bills  and 
notes ;  but  the  rule  is  widely  difierent  when  applied  to 
accommodation  bills  and  notes.     Bickerdike  v.  BMman 
has  not  been  over^rukd ;  and,  unless  De  Berdi  v.  Jtktn" 
ton  be  overturned,  the  Defendant  in  this  case  cannot  be 
held  entitled  to  notice  of  dishonour ;  for  the  facts  of  both 
cases  ace  similar.    {Pitrk  J.,   De  Berdt  v.  Atkinson  has 
been  shaken  in  every  printed  book,  and  in  the  practice 
of  ev^  one  at  the  bar ;  but  I  do  not  say  that  the  two 
GSAes  are  similar.)    In  Leachy.  HewiU^  the  bill  of  ex- 
change appears  to  have  been  given  in  the  ordinary 
course  of  trade :  Mansfield  C  J.  there  said,  that  the  De- 
fendant had  only  placed  himself  in  the  common  situation 
<^an  indorser,  and  the  other  judges  do  not  sanction  the 
adoption  of  the  note  on  De  Berdt  v.  AMnsofij  by  Cham' 
bre,  J.    In  Nicholson  v.  Gouthit^  De  Berdt  v.  Atkinsonf 
is  neither  mentioned,  nor  shaken;. and  to  assimilate  this 
,caBe  to  Nicholson  v.  Gouthit^  it  should  be  shown,  that 
the  Defendant  had  said  to  the  Plaintiffi,  **  you  need  not 
wait  till  Sir  B.  Salidnir^^  estates  are  sold,  bring  the 
note  to  me,  and  I  will  pay  it''    The  particular  circum- 
stances 
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staoces  of  this  case  divide  it  from  all  those  cases,  where 
notes  or  bills  have  been  given  in  the  ordinary  course  of 
trade ;  and  the  evidence  tendered  was  admissible,  be- 
cause it  was  important  for  the  decision  of  the  matter  under 
consideration.  —  Best  cited,  in  conclusion,  the  case  of 
Bagerz  v.  Stqihens  (a). 

Dallas  J.  I  am  of  opinion,  that  the  evidence  tendered 
at  the  trial  of  this  cause  was  properly  rejected,  consider- 
ing the  purpose  for  which  it  was  offered,  and  the  object 
to  which  it  was  intended  to  be  applied.  The  Piaintifi, 
London  bankers,  were  the  correspondents  of  Sir  Boberi 
SaUAury  and  G).,  who  were  country  bankers,  consider- 
ably indebted  to  the  Plaintifis,  and  ten  gentlemen  agreed 
to  pot  their  names  each  on  the  back  of  one  promissory 
note  for  1000/.,  payable  at  one  year,  to  be  made  by  Sir 
JLSaUsbury  in  their  favour,  and  to  be  indorsed  by  each 
of  them  to  the  Plaintifis,  as  a  security  for  the  debt  of 
the  country  bank.  This  was  accordingly  done.  It  is 
then  said,  that  at  the  time  when  these  notes  were  made 
and  indorsed,  it  was  mutually  understood,  that  payment 
should  not  be  enforced  until  SxxBobert  Salisburi/s  effects 
were  brought  to  sale,  and  that  the  Plaintiffs  entered  into 
this  contract  with  the  Defendant,  with  a  full  knowledge 
of  all  these  circumstances.  One  thing  is  to  be  observed ; 
if  SQch  were  meant  to  be  the  understanding,  it  ought  to 
have  been  expressed  on  the  instrument;  but  it  is  not 
expressed ;  and,  taking  the  instrument  as  it  stands,  it 
is  a  common  promissory  note,  .and  requires  that  notice 
of  dishonour  should  be  given  to  the  Defendant  in  order 
to  give  the  Plaintifis  a  right  to  recover  against  him. 
Bot,  it  is  said,  notice  was  dispensed  with  by  the  un- 
derstanding which  existed  between  the  parties ;  to  which 
the  answer  is,  that  if  parties  mean  to  vary  the  legal 

(fl)  a  T.R.  713. 
Vol.  VIIL  H  operation 
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1817«  Qpei^tion  of  an  instniment,  tbey  oqght  to  expr?^  such 
Vftriance :  if  they  do  npt  express  it,  the  legal  operation 
of  the  instrument  remains.  The  effect  of  the  evidence 
tendered  would  be  to  vary  the  note  in  question,  iin4  to 
opntrol  its  legal  operation ;  and  such  evidencei  I  t^ink, 
is  inadmissible.  The  case  of  Hoare  v^  Graham  i^  sixni* 
lar  to  the  present  case,  and  ought  to  govern  it.  It  was 
there  held,  that  a  party  should  not  be  permitted  ta  give 
^yidence  of  a  collateral  ox  concomitant  circumstfuiGe ; 
namely,  that  thoi^h  the  note  T^as  expressed  to  be  pay- 
abi^on  a  certain  day^  paypnent  was  not  to  be  called  for 
op  thi^t  day*  If  the  clear  principle,  that  what  is  express 
i;ed  in  writing^  and  that  which  is  the  best  evidence  of  ^ 
^ntract,  should  alone  constitute  the  contract,  require 
any  authority,  the  cas^  of  Hocare  v.  Grahan^  confirms 
that  principle.  }n  this  case,  the  Defendant,  being  ^ 
mer^  surety,  hf|s  a  right  to  avail  himself  of  the  pljec- 
tion,  which  he  has  taken ;  and  the  case  qf  Z^f  Berdt  y^ 
Atkinson  is  entirely  difii^ent  from  fhe  pre^pnt  case ;  for, 
t^ere,  the  X)efendant  lent  his  qame  Xo  giye  credit  to 
a  npte,  all  the  partjes  well  knQwing  at  the  tini^e  of 
the  making  and  indorsement,  that  the  drawer  was  in- 
solvent. I  api  of  opnion,  on  looking  tQ  the  substance 
of  this  transaction,  that  the  Defendant  was  entitled  to 
notice  of  the  non-payment  of  the  note  by  Sir  i?.  Salis- 
bury :  that  notice  was  not  given ;  and,  I  think,  that  the 
^rd  Chief  Justice  was  right  in  rgecting  the  evidence 
tendered  at  the  trial ;  and,  that  the  nonsuit  directed  by 
him  ought  to  stand. 

Faek  J.  I  was  of  co^nsel  in  the  case  of  Hofire  v« 
Grahanh  and  was  assisted  by  a  very  learned  man.  We 
took  the  same  objections,  which  the  counsel  for  the  Plain- 
tifis  in  this  case  have  taken ;  but  we  felt,  that  we  could 
not  answer  the  question  put  by  my  Lord  Ellenborougif 

"What 
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**  What  is  to  become  of  bills  of  exchange  and  promisflory  161  f. 
notes,  if  thqr  may  be  cut  dowiv  by  a  secret  agreementf 
that  they  shall  not  be  put  in  suit  ?"  It  has  beep  obv 
served  in  favour  of  the  Plaintiffi,  that  they  sought  ,not 
by  the  evidence  t^idered  at  the  trial,  to  contradict  the 
note  or  limit  the  written  contract ;  but,  if  I  issue  a  pro- 
missory note  payable  al  t«o  WMWitfas,  and  enter  into  a 
parol  agreement,  that  the  note  shall  not  be  put  in  snit^ 
till  the  end  of  five  years,  or  till  the  uncertain  period  of 
the  sale  of  an  estate,  can  it  be  contended,  that  such  a 
parol  agreement  does  not  contradict  and  limit  the  written 
contract,  into  which  I  have  entered  ?  I  am  of  opinioji;^ 
that  the  Defendant  in  this  case  was  entitled  to  notice  of 
the  non-payment  of  the  note;  and,  that  the  evidence 
tendered  by  the  Plaintifik  as  a  waiver  of  such  notice  was 
properly  rejected. 

BtrRBOirGH  J*  I  am  clearly  of  opinion,  that  the  evi- 
dence offered  at  the  trial  ought  not  to  have  been  received. 
Promissory  notes  are  now  placed  on  the  same  footing 
with  bifis  of  exchange;  and,  like  bills  of  exchange,  are 
transferable  from  man  to  man.  The  note  in  question 
is  DOC  an  accommodation  note^  bat  the  transaction  is 
sincere;  and  the  indorser  of  such  a  note  is  as  much  en- 
titled to  notice  as  the  indorser  of  any  other  note.  What 
K  the  nature  of  the  evidence  attempted  to  be  introduced 
in  order  to  aflect  this  right  to  notice?  Its  nature  is  to 
shew,  that  the  note,  though  on  the  fiice  of  it  payable  at 
one  year  after  date,  is  not  to  be  paid  till  after  Sir  Robert 
Salisbun^s  estates  are  sold,  whatever  the  distance  of  that 
event  may  be.  The  exception  in  respect  of  accommo- 
dation biTls  does  not  touch  this  case.  In  some  cases  the 
original  vice  of  the  note  continues,  and  pursues  it  from 
hand  to  hand :  but  m  this  note  there  is  no  vice,  and  the 
indorser  of  it  was  entitled  to  notice  of  its  dishonour  by 
H  2^  the 
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181 T.  ^  the  maker.  It  would  be  of  the  most  dangerous  import, 
if  evidence  of  this  sort  might  be  let  in  to  cut  down  written 
instruments. 

Rule  discharged. 


Nov.  a;.         Teeuttel  and  Wuetz  v.  Barandon  and 

Trover  win  lie  TTROVER  to  recover  the  value  of  two  bills  of  ex- 
forbin»  of  ex-  change :  one  drawn  by  Gorton  upon,  and  accepted 
doned  to  an  by  SpearCj  payable  to  Gorton's  order  eight  months  after 
^ent  of  the  j^te,  and  indorsed,  «  Pay  to  J.  P.  De  Bourey  Esq.,  or 
order  ybr^Lr  ofder,  for  account  of  Messrs.  Treuttel  and  Wurtz  :** 
aecotmtt  and  .  the  Other  drawn  by  Cresmck  upon,  and  accepted  by 
^D^d^  Speore^  payable  to  CresmcVs  order,  nine  months  after 
ants  by  such  date^  with  a  similar  indorsement.  At  the  trial  of  the 
agent,  a»  a  se-  ^^^^  before  Gibbs  C.  J.,  at  the  London  sittings  after 
and  ftiture  ^^^  term,  it  appeared,  that  the  bills  had  been  dqposited 
advances  by  with  the  Defendants  by  De  Boure  and  Co.,  the  agents 
Mte  to  ^  of  the  Plaintiffs,  but  without  their  authority,  as  a 
^  .  security  for  cash  advances  made  by  the  Defendants  to 

^  ^         /  ^  Soure   and    Co.      De  Roure^    who    had  become 

/n/tZ^  ^^/  bvikrupt,  stated,  that  he  received  the  bills  for  the 
Plaintiffs,  whose  agent  he  was,  and  indorsed  them  to 
the  Defendants,  to  whom  he  gave  them  as  a  security  on 
his  own  account :  that,  when  the  bills  were  deposited, 
he  was  indebted  to  the  Defendants  beyond  the  amount 
of  such  bills;  and,  that  the  Defendants  continued,  after- 
wards, to  advance  money  to  him  on  the  bills  so  deposited. 
It  further  appeared,  that,  when  De  Roure  received  the 
bills  on  behalf  of  the  Plaintiffi,  he  wrote  a  letter  of 
information  to  them,  placed  the  bills  to  their  credit  in 

accountf 
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acoonnt,  and  continued  to  have  transactions  with  the       .1817* 
Plaintiffs  after  that  time.    Speare^  the   acceptor,  had     t^^Jj.™ 
fiukdy  and  bis  efiects  were  in  the  hands  of  trustees.  ^. 

On  behalf  of  the  Defendants,  it  was  urged,  that  the  BABANOO^r, 
action  was  not  maintainable.  Because^  though  an  agent 
or  factor  cannot  pledge  the  goods  of  his  principal,  he  may 
pledge  bills  of  exchange  indorsed  to  him  as  a  receiver 
fot  his  principal,  provided  there  be  nothing  in  the  in^ 
dorsement  to  restrict  the  n^otiability :  secondly,  be< 
cause  there  was  nothing  restrictive  in  this  indorsement^ 
fiir  the  words  *«  Pay  to  J.  P.  De  Banre^  Esq.,  or  orde^V,' .. 
Ar  account  of  Messrs.  TreuUel  and  Wurtz^^  were  only 
inserted  to  shew,  that,  when  the  bills  were  paid,  they 
should  be  carried,  in  the  books  of  the  acceptor,  Speare^ 
who  had  become  insolvent,  to  the  account  of  the  Plain* 
tifi,  for  the  purpose  of  preventing  confusion  in  Speared 
accounts.  Qiibs  C.  J.  was  of  opinion,  that  De  Boure 
had  no  right  to  indorse  these  bills  to  a  stranger,  that  he 
bad  no  right  to  deposit  them,  that  their  negotiability  was 
restricted,  and,  that  the  Defendants  might  well  have  col- 
lected from  the  special  indorsement,  that  the  bills  were 
not  the  property  of  D^  Bmare,  The  jury  found  a  verdict 
ibr  the  Plaintiffi. 

Cqpletf  Seijt,  on  a  former  day,  having  obtained  a  rule 
nid^  to  set  aside  this  verdict  and  enter  a  nonsuit,  being 
now  called  upon  by  the  Court,  supported  his  rule* 
These  bills  were  negotiable ;  they  might  have  been  dis- 
counted; and,  if  they  might  have  been  discounted,  they 
had  been  properly  dealt  with.  These  bills  were  in  the 
hands  of  De  Boure^  who  was  not  restricted  from  sending 
them  into  the  market  for  the  purposes  of  trade.  In 
Evans  v.  Cramlington  (a),  the  Defendant  drew  a  bill  on 
Bider^  payable  to  Pricej  or  order,  for  the  use  of  Calvert^ 

(«)  CartKs*    ^*  ^«  ^  ^^^«  307*    Skin.  a64. 

H  3  f^ricc 
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Price  indorsed  the  bill  to  the  Plaihti£P.      Bider  dis- 
honottbed  the  bill.    It  was  held  that  the  PlaintiSP  had  a 
right  to  recover,  Price  having  a  right  of  transfer,  and 
having  indorsed  it  to  him.     In  the  present  case^  the  in- 
dorsement makes  the  bill  payable  to  De  Roure  '^for 
account  t>f  Treiatd  and  Wwrtz!'     There  is  no  dissifcni- 
larity  betwera  the  cases;  and  De  Roure  had  a  right  to 
indorse  the  bill  to  the  Defendants.     If  it  be  admitted 
that  these  bills  might  be  discounted,  why  may  they  ndt 
be  deposited  as  a  security?  What  is  the  nature  of  this 
deposit  ?  De  Roure  has  a  running  account  with   the 
Plamtifl^  payl<)g  tmd  receiving  money  for  them ;   this 
money  he  af^jplies  to  the  general  purposes  of  busitietii^ 
and  enters  it  in  his  accounts,  as  received  fi>r  the  ube  of 
those  for  whom  he  is  agent     What  difibrence  is  there 
between  discounting  the  bills  severally,  and  crediting  the 
principals  widi  the  pmceeds  of  each ;  and  entering  the 
whole  amount  to  their  credit  7    If  the  n^ttability  of 
these  bills  be  conceded^  it  iblloWs,  that  this  case  falls 
within  the  principles  laid  dowh  in  CUfafts  v.  Martin  (a)  ; 
for  the  ground  on  which  it  was  there  held,  that  agents 
might  pledge^  for  their  own  private  purposes^  bills  of 
exchange  in  distinction  from  other  property^  was,  that 
the  bills  of  exchange  were  negotiable.     The  special 
indorsement  could  not  mean,  that  De  iZaicnf  should  not 
negotiate  them:  it  never  could  be  intended,  that  the 
I^bintifiEk  should  actually  possess  them ;  for  that  firm 
oovld  not  have  sued  upon  them,  and,  indeed,  they  are 
left  for  months  in  the  hands  of  D^  Roure  after  hia  letter 
ef  advice  to  them«   The  legal  property  of  this  bill  was  in 
De  Roure  /  it  was  indorsed  to  him  or  order^  and  was 
negotiable ;  he  has  indoniM  it  to  the  Defendants,  and^ 
therefore^  they  are  entitled  to  hold  it. 


{a)  XJB.&P.648. 


Dallas 
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Dallas  J.   It  is  not  necessary,  in  this  case,  to  dispute 

the  soundness  of  the  decision  in  Collins  v.  Martin ;  for, 

without  doubt,  if  one  deposit  with  his  banker  negotiable 

biUs,  and  that  banker,   afterwards,  deposit  them  with 

d  third  pe^ri§  aB  a  pledge  for  his  own  debt,  thd  pjto- 

perty  in  suiih  bills  Will  pass  to  the  pledgee.     But  this  is 

sot  a  simple  isase  of  a  bill  indorsed ;  but,  De  Banre^  the 

i^t  of  the  Plaintifis,  being  indebted  to  the  Defend- 

9iit^  deposits  with  ihem  these  bills,  which  Wer^  bjfr  the 

*  indorsement,  made  payable  to  him  ^*  for  the  account"  of 

his  principals.     The  Defendants  take  from  De  Bowre 

tbeie  bills  as  a  deposit^  e^tpressly  hg  way  of  security, 

and  not  by  way  of  discount ;  and  the  question  is,  whether 

thejrdid  not  take  this  deposit  with  sufficient  notice,  that 

the  bills  did  tlot  belong  to  him  ?  I  am  of  opinion,  that  the 

Dtfendaots  had  sufficient  notice,  that  these  bills  were  not 

his  propfert^)  and  I^  therefore^  think^  that  the  Plain- 

tifi  are  entitled  to  recover. 


1817. 

Treuttel 

V. 

Babandok* 


Park  J.  If  our  decision  in  this  case  broke  in  on 
the  case  of  Collins  v.  Martin^  I  should  hesitate  before  I 
ga?e  my  opinion.  But  the  case  is  reduced  to  a  single 
point;  namely,  whether  the  Defendants  had  not  know- 
ledge, when  De  Soure  pledged  these  bills,  that  they 
were  the  property  of  the  Plaintifis.  Of  that,  I  think, 
thefe  dan  b^  no  doiibt  \  aiAd,  therefore,  I  am  of  opinion, 
that  there  is  no  ground  for  disturbing  this  verdict. 

BtRBOijdk  J;  There  is  a  wide  difiereiic^  between 
biUl  df  exchange  discounted,  and  bills  of  exchange  de- 
pdsited.  If  thb  bilb  hbd  b^ti  discounted  add  the 
mxmej  received,  the  amount  would  have  been  imme- 
diately entered  into  the  account;  but  deposited  as  they 
were-,  had  thisy  fidled,  their  amount  would  hftve  been 
struck  out  The  bills,  therefore^  did  not  form  a  real  item 
in  the  account. 

Rule  discharged, 
H4 
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1817. 


Nov.  a7t 

In  showing 
cause  against 
a  rule  for 
judgment  as 
in  case  of  a 
nonsuit»  an 
affidavit  that 
thePlaintiffdid 
not  proceed  to 
trial  according 
to  notice!  in 
consequence 
of  the  absence 
of  a  material 
witness^  need 
not  name  the 
witness* 


Jordan  v.  Mabtin  and  Wife. 

pELL  Seijti  on  a  former  day  had  obtained  a  rule 
nisi  for  judgment  as  in  case  of  a  nonsuit,  the  Plain- 
tiff not  having  proceeded  to  trial  according  to  notice. 
HuUock  Serjt  now  showed  cause  upon  an  affidavit  that 
the  Plaintiff  had  not  proceeded  to  trial  on  account  €>f  the 
absence  of  a  material  witness. 

PeUy  in  support  of  his  rule,  objected,  that  the  affidavit 
did  not  name  the  witness. 

Copley  Serjt.,  amicus  curiae  stated  that  Heath  J.  once 
held  the  naming  of  the  witness  necessary;  but,  that 
Gribbs  C.  J.,  in  the  last  term,  settled  that  such  naming 
was  unnecessary. 


BuRRouGH  J.    It  might  be  often  very  dangerous  and 
inconvenient  to  name  the  witness. 

Rule  discharged. 


Nov.%7.         Waller,   Demandant;    Hinde,   Tenant; 

Bland,  Vouchee. 


In  a  recoTery      TOEST  Serjt.  moved,  that  the  writ  of  entry  in  this  re« 

the  I>eniand.  covery  be  made  returnable  from  last  Easter  day  in 

ant  died  before  i       t        i  -       ^  .  , 

the  return  of     ^^^  month,  that  the  writ  of  summons  be  made  return-* 

the  writ  of 

seisin ;  the  acknowledgment  was  Uken  at  the  Cape  of  Goad  Hope  on  June  9,  181 79 
and  the  writ  of  dedimus  potestatem  was  tested  on  the  z6th  January^  18x7.  The 
Court  refused  an  application  to  make  the  writ  of  entry  returnable  in  one  month  of 
SajteTf  z8z7y  the  writ  of  summons  returnable  in  three  weeks  of  the  Ho/j  Trinity 
following}  to  allow  the  tenant's  appearance  to  be  recorded  as  of  Trinity  term,  i8i7> 
fUld  the  recovery  to  pass  as  of  that  (erm^ 

«bl« 
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able  from  the  day  of  the  Holy  Trinify  following  in  three        1817. 

weeks,  the  tenant's  appearance  recorded  as  of  Triniiy     '  -  '  ^ 

torm  last,  and  that  the  recovery  pass  as  of  that  term ;     Deaumdaiit. 

upon  an  affidavit  of  the  tenant,  that  the  acknowledgment 

of  the  warrant  of  attomejr  of  the  vouchee  was  taken  at 

the  Cape  of  Good  Hcpe^  on  the  9th  June  1817,  and  that 

the  demandant  died  on  the  9th  Jidy  1817,  which  was 

before  the  return  of  the  writ  of  seisin.    The  writ  of 

didmus  poteUaUm  was  tested  on  the  16th  Januan/ 1817. 

Bat, 

The  Court  rgected  the  application,  and  Best  took 
noUung  by  his  motion* 

Rule  refused. 


Sandebson,  Demandant ;  Bessakt,  Tenant;       Ntn>.%i. 
Pabtridoe  the  Elder,  Vouchee. 

TfEST  Serjt  moved,  that  this  recovery  suffered  by  The  Court  le- 
•^  Partridge  the  elder,  an  insolvent  debtor,  might  be  *"**  ^  ""^ 
amended  under  the  compulsion  of  the  Court  according  peUine  Um"'^* 
to  the  insolvent  act.  ammdmrntof 

a  recovery  snf* 

fend  by  an  ID* 

Dallas  J.     The  Court  cannot  interfere  in  this  case;  tdventdebtor. 

at  all  events,  if  any  rule  were  granted,  it  ought  to  be  a 
rale  to  shew  cause :  but  we  will  not  even  grant  a  rule 
ii»f.    We  cannot  make  the  order  on  the  insolvent 

Rule  refused. 

Best  then  moved  to  make  the  ¥rrit  of  entry  returnable 
in  eight  days  of  St,  Martin  in  Michaelmas  term  last,  and 
tbdt  the  recovery  might  pass  of  the  same  term.    The 

writ 
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l8l^.       Writ  af  €kdimui  pdtest^em  tiras  testis  t>n  the  lOtb  JfeHo- 
"^^^i^^     ttfy  181(5;  the /TT^iPtpe  Wad  tcturnftble  it!  eight  days  bf 
D^Mttddnt!    ^*  Mtofiln  *  thene  wfts  ilo  f(?s^^.     He  moVed  dn  kn  affi- 
davit Which  stated)  that  the  Warrank  of  ^ttblney  Was  duly 
ug^^  laid  aekklbWledg(9d  by  P&ft¥iigs  the  eldelr  on  the 
%1l\i  JanuMy  last)  til  pi^si^tice   d  th^  depbheilt   ftUd 
Charki  Harde^  Hhdsoh  named  in  the  writ  Of  dedinms 
potestdtem  t  that  the  affidavit  df  takihg  thereof  waS  nlsid^ 
on  UnfttAiiiped  jiarchMelit,  PaHrid^  b^ing  fth  iflMSl^eUt 
debtor,  under  an  apprehension,  that  no  stamp  was  h^ 
cessary,  the  proceeding  being  to  invest  the  property  of 
the  iilM>lVeilt  in  his  tt^igitees ;  atldj  tht-oilgh  ptesB  of 
business,  the  dedimus  potestatem^  wftHrAtit  bf  dttbhii^y^  fetid 
affidavit  of  due  caption,  escaped  the  memory  of  the  de* 
ponent,  and  were  not  sent  to  his  agent  until  about  a 
week  after  tlie  return  of  the  dedimus  potestatem>     That 
in  Easter  term  last,  Ae  agfflt  t^tilf  Hed  the  writ  of  dedimus 
potestatem^  warrant  of  attorney,  and  affidavit  of  caption 
to  the  deponent,  to  be  retaken,  and  the  time  in  the  writ 
of  a^Omipoitiidii^  had  b^^tl  bittetld§d  f6t  thttt  ^faipose. 
That  PaHri^  w^  applied  to^  tb  iigh  ftiid  Acknowledge 
a  fresh  warrant  of  attorney  for  suffering  this  recovery, 
whieh  hi  l^fuded  tb  doi     That  the  disponent  th^^ellpon 
direKited  hi^  a^Ht  tb  feturn  the  dedinifti  patestttem  and 
WArrftHt  bf  attorney  with  a  hew  Affidavit,  on  A  skktfip^  of 
the  taking  and  receiving  the  same,  With  iilstt-tibtibti^  tt) 
his  agent  to  get  such  recovery  forthwith  perfected. 

Rule  refused. 
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1817. 

Crispin  and  Another  v.  Williamson.  ^J^ovAz. 

ASSUMPSIT  to  recover  the  dilEfkrence  betweeii  the  ThePUintlA 

iDToice  price  of  a  cargd  of  oranges  and  lemohs,  declared  that 

shipped  by  the  Plainlilfe  on  accoant  of  the  Defendaht,  ^^  anddut 

who  rejected  the  fcargO,    which  were    sold  by  public  the  Defendants 

snction,  and  the  het  ptoceedfi  bf  the  salfe.    The  flm  ^^  ^^^* 

count  of  the  declaration  stated,  thdt^  in  coill^ideration  and  merchan- 

that  thi  PUintifik  wbuld  bargiitt  and  sell  to  the  De-  ^ises,  /(?  wiV, 

^  328  chests 

ibdAiit  Certain  good^,  to  witj  328  theit^  atid  SO  hMlf-  and  30  half- 

chests  of  Oranges  and  lemond;  100  dozen  baskets  atld  chests  of 

Wserons  of  dlmottdfe,  at  certain  prices  agreed  on  betweeh  i^^  ^^^| 

them,  atnoanting  to  a  large  ^Utli^  to  wit,  to  GiBL  9^.,  for  a  certain 

the  Defendant  liHdertook  ^nd  pfotillied  to  acWpt  a  bill  ^P^^V^ 

also  laid  under 
rf  exchange  to  be  drawn  by  the  Plaintifis  npofl  hltn,  ^  videlicet. 

payabte  at  SO  day»  after  righti  fcr  the  iralue  or  price  elf  The  contract 

the  goods  so  bargained  ahd  sold.     The  Plairitift  tbctt  "^^^j^ 

tterred,  that  they  bargained  and  sold  to  thd  Deftfildant  30  half-chests 

the  said  gobds ;  and,  thefetipdn,  drew  tspori  the  J)^  ®^  ^^^ 

feodant  8    bill   of  exchange^    fbt*  the    talde  of  tb4  ao  chests  of 

goods,  atad  that  the  bill  wai  doly  pl-e^nted  to  the  lemons,  with- 

Defbdaiit     fbr    hi«    acceptance.  —  BreOckj    that    th6  pricc^^df 

DeTeddattt  would  not  accept  or  hi  any  way  pay  or  dl^  that  there  was 

charge  the  bill,  by  ftieans  whereofj  the  PlaifttiflS  were  ^^^^^^ 

obliged  to  take  up  and  pay  the  ^ahie,  and  had  thereby  lOifC  quantity  bemg 

Mbeen  deprived  of  the  gain  and  benefit  that  Wodld  laid  under  a 

hare  accrued  to  them  from  the  use  of  the  bill,  had  it  been 

accepted  by  the  Deftifidant    The  tecohd  count  stat^d^ 

that  the  Defendant  bargained  for  and  bought  of  thtt 

Pittintiffis    «oA   the   Plaintifi   at  bis  l>eque!it  sold  to 

him,  certain  other  gdods,  to  wit^  928  chests  and  30  halt 

chests  of  oranges  and  lemons^  M  bundlea  of  biidket% 

and  20  serona  of  sweet  almond^  at  and  for  a  certain 

large  price  or  sum,  to  wh,  the  pnrice  or  warn  of  6981.  »i* 

to 
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1817.       to  be  delivered  by  the  Plaintiffs  within  a  reasonable  timei 

*^   '  '-'     and,    in  consideration  that  the  Plaintiffi;  had  under- 
Crispik 

V.  taken  to  deliver  the  goods,  the  Defendant  undertook  to 

WiLLiAMBOK.  accept  them,  and  to  pay  the  Plaintiff  for  the  same. 
Breachj  that  though  the  Plainti£&  were  ready  and  willing 
and  tendered,  and  offered  to  deliver  to  the  Defendant, 
and  requested  him  to  accept  and  pay  for  the  same,  the 
Defendant  did  not,  nor  would  accept  the  same.     There 
were  other  counts  for  goods  sold  and  delivered,  work 
and  labour,  and  the  money  counts.     At  the  trial  before 
Dallas  J.  {London  sittings  after  last  term)   two  letters 
from  the  Defendant  to  the  Plaintiffi  were  put  in,  to 
prove  the  order  for  the  goods.     The  first  dated  London^ 
July  19,  1816,  was  as  follows :  **In  the  expectation  that 
you  will  ship  us  a  cargo  of  fruit,  that  shall  be  equal  in 
every  respect  to  those  shipped  by  your  neighbour,  we 
are  induced  to  order  a  small  cargo.     We  have,  there- 
fore^ now  to  request,  you  will  charter  a  small  &9t-sail« 
ing  vessel,  and  load  her,  on  our  account,  with  about 
300  chests  China  oranges,  50  chests  lemons,  20  serons 
almonds,  14  bundles  large,  and  6  bundles  small  baskets. 
Understanding  that  vessels  are  very  plentiful,  and  freight 
low  in  Portugal  and  Spain,  we  concluded  you  would  be 
able  to  charter  on  much  better  terms  than  we  could 
here;   however,  we  have  particularly  to  inculcate  the 
necessity  of  our  cargo  being  dispatched  as  early  as  pos- 
sible.    By  the  other  letter,  dated  the  24th  .it^gus/ 1816, 
the  Defendant  informed   the   Plaintiffi,    that  he  had 
chartered  a  schooner,  and  directed  them  to  put  on  board 
her,  *'  three  hundred  and  eight  chests  and  thirty  half- 
chests  CAtna  oranges,  twenty  chests  lemons,  and  the  bas- 
kets and  almonds  ordered."    The  Plaintiffi  then  proved 
the  arrival  of  the  schooner  with  the  goods  on  board, 
as  ordered  by  the  last  letter,  and  the  presentment  of  a 
bill  of  exchange  for  623/.  Ss.  to  the  Defendant,  who 
r^9ed  to  ac<:ept  it  ox  take  the  goods.    For  the  Defend- 
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ant  it  was  urged,  that  the  Plaintiffi  could  not  recover        1817. 
on  the  contract,  as  stated :  for  the  first  count  in  the     '~  '  ' 
declaration  was  clearly  bad,  no  evidence  having  been  ^. 

adduced  of  a  contract  by  the  Defendant  to  accept  a  bill  WnxiAMstm. 
of  exchange;  and,  there  was  a  complete  variance  in 
both  coonts,  between  die  contract  laid  and  that  proved, 
bodi  as  to  quantity  and  description  of  goods.  Dallas  J. 
said,  that  he  would  not  stop  the  cause  on  these  objec- 
tions, of  which  the  Defendant  might  have  the  advan- 
tage elsewhere :  His  Lordship  left  the  case  to  the  jury, 
on  a  question  raised  by  the  Defendant  as  to  the  merits 
of  the  firoit,  and  whether  the  order,  as  executed,  was  a 
substantial  executi<m  of  the  agreement ;  citing,  as  a  rea- 
son for  not  stopping  the  caus^  on  the  ground  of  the 
objected  variance^  Gladstone  v.  Neale{a).  The  jury 
feond  a  verdict  for  the  Plaintiffs. 

Best  SerjjLj  on  a  former  day,  having  obtained  a  rule 
fim  to  set  aside  this  verdict,  and  enter  a  nonsuit; 

Lens  Seijt.,  on  a  subsequent  day,  showed  cause 
against  the  rule.  There  is  no  substantial  variance  in 
this  case.  Tlie  essence  of  the  contract  is,  that,  in  con- 
nderation  that  the  Plaintifis  would  sell  certain  goods  to 
the  Defendant,  he  would  buy  them ;  and  neither  the 
quantity  of  the  goods  or  the  amount  of  the  price,  both 
being  laid  under  a  videlicet^  need  be  exactly  stated ;  for 
the  substance  of  the  contract  is  not  varied  by  the  quantity 
or  'price.  If  the  Plaintifis  had  chosen  to  bind  diem- 
selves  in  the  declaration  to  a  particular  sum,  it  would 
have  been  different :  if  it  had  been  necessary  to  render 
the  sum  certain,  the  placing  such  sum  under  an  uncer- 
tainty would  not  have  vitiated  the  declaration.  It  would 
have  been  a  different  case^  too,  if  the  Plaintiffs  had,  in 

^(a)  1$  JSajtf4io. 

per- 
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1817.       perfon&ance  of  the  order  given,   9abstantially  varied 

^i«».v  w^     f|.Qm  ^jjj||.  Qyder.     But  they  have  not  done  so  5  a  specific 
Crispin 
^  Statement  of  the  quantity,  then,  was  unnece$sary»  and 

WiuJAMaoN.  the  case  of  Gladstone  v.  ifedle  is  directly  with  the  Plain- 
tiSs.     That  case  justifies  the  deviation  frpm  a  Srtateinent 
of  actual  quantities :  fdr,  there,  the  Court  held,   that 
there  was  no  material  variance ;  and  yet  the  bargain  for 
hemp,  in  that  case»  was  for  a  more  definite  and  precise 
quantity  than  was  the  bi^rgain    for  fruit  here.       Se- 
condly, the  Plaintiffs  might,  in  this  case,  recover  under 
the  counts  for  goods  sold  and  ddivered.    A  refusal   to 
pay  for  and  receive  goods,  will  not  make  them  the  leas 
sold  and  delivered ;  and,  if  it  be  urged,  that  the  Plain* 
ti£&  have  taken  them  back  and  re-sold  th^m ;  that  was 
only  done,   because  the  goods  being  of  a  perishable 
nature,  a  sale  was  for  thft  benefit  pf  i|U  concerned.     As 
to  any  variance  that  may  be  urged  between  the  chests  of 
oranges  and  cl^e^ts  pf  lemons,  there  is  nothing  in  it.  An 
order  for  308  chests  of  oranges    and  20   ch?st8    of 
lemons  would    satisfy  the  allegation  of   S28  chests  of 
oranges  and  lemons. 

B.est  and  Vaughan  Serjts.  then  supported  the  n^lew 
ThePIaintifib  cannot  reaver  in  this  case ;  ibr,  th^  con- 
tract laid  in  the  declaration  is  altogether  differ^t  fro^ 
thft^  proved  by  the  letters ;  and,  from  the  letters  akxne 
can  the  contract  be  derived.  In  neither  pf  the.  Ielt«r9 
is  it  stated^  that  the  Defendai^t  had  undertaken  t^  acr 
cept  a  bill  for  the  amount  of  the  order ;  the  first  eount^ 
therefore,  is  clearly  void  and  insupportable.  Nor  will 
the  second  count  avail  the  Plaintifis  more  upon!  examiiw 
ing  the  letters.  In  the  fijst,  the  Defendant  requested 
the  Plaintiffs  to  charter  a  vessel  01^  his  account,  and 
load  her  with  abotd  300  chests  of  China  oraugea  and  5^ 
chests  of  lemons :  he  could  not  know  the  exact  size  of 
the  vessel ;  and,  therefore^  used  the  word  odoic^.    But, 

in 
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in  t)ie  second  letter^  bi^ving  cl^artered  the  schooner  bim*  ^^^7? 
sel^  he  ordered  ^  precipe  and  defipite  quantity,  namely,  prisp^ 
308  chests  and  thirty  hidf-chests  pf  China  Qrange9,  and  ^^ 

twenty  chests  of  lemons ;  whereas,  in  the  second  count,  the  Wff'^MMW% 
goods  are  described  as  328  chests  and  30  half-chests  of 
onmges  and  lemons.  Tbe  words  ii^  Neah  y^  Gladst^ne^ 
op  which  the  de<;i9iqn  jested,  were  <<  about  8  tons :"  and* 
th^  the  precise  quantity  was  never  known  or  declared ; 
bpw  then  ca^^  that  case  operate  on  the  presents  wber^. 
the  precise  quftntjty  wi^  both  known  and  defined  in 
the  second  letter  ?  The  number  of  chests  in  the  Ifist 
letter  being  definite,  is  of  the  essence  of  the  opntrftctf 
K  ope  has  occasion  fpr  i^  specific  quantity,  neither  nipr^ 
or  less  will  answer  his  purpose  s  and,  where  the  con- 
sideration or  contract  alleged  is  material,  the  stating  it 
np^fr  a  videlicet  will  pot  shield  the  Plaintifis  fropi  the 
eflect  of  A  v^rian^.  If  it  could,  the  Defendt^nt  piigh^ . 
intbiscas^  be  bound  to  receive  1000  chests  of  Qrapge% 
if  the  Plaintiffs  ^\\Q!^  tp  saddle  him  with  them,  though 
he  has  ordered  but  808.  It  is  said,  thi^t  there  is  na 
variancf;  between  SOSi  chests  and  30  half-chests  gjf 
oranges  and  20  chests  pf  lemons^  and  328  ch^ts  ap4 
8Q  half-chests  of  oranges  and  lemons ;  but,  it  v^  pot  90 ; 
for,  under  the  terms,  of  (^e  declaration  might  b^.  inipli^d) 
32$!  chests  of  orangey  and  leipons  mixed  together^ 
wherea3  ^istinot  portipq^  of  each  were  prdered.  [^t^r- 
roi^h,  J«,  In  Dtofstan  v.  Tuthan  {a\  which  was  tr|€>d|  b.^ 
fpr^  BvfferJ.  at  Taunto^  Spring  ^si^es,  1788,  the.  ^pp- 
\T9!C\  s^ted  was^  that,  ip  consideration  that  the  piaiptifF 
would  bi^y  certain  sheep  for  5|4Z.  1 U.  6d.  the  Defendant 
undertook  tha^  they  w^e  sound.  The  price  proved 
was  $4L  12^,  6.d^  J5^(fr  J[.  nonsuited  the  Plaintifi^ 
because  this  price  was  not  laid  under  a  videlicet ;  but 
agreed,  that  if  it  had  been  so  laid,  the  statement  would 

(a)  3  T.R»  67«jf 

have 
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1817.       have  suflBced.    Dallas  J.  The  first  count  is  clearly  out  of 
the  case,  for  there  was  no  evidence  of  a  contract  to  pay 
by  a  bilL    The  whole  case,    therefore,   turns  on  the 
WluxjAMsoK.  second  count. 

Daixas  J.  now  delivered  the  judgment  of  the  Court. 
In  this  case,  the  first  count  of  the  declaration  is  not 
sustained  by  the  evidence ;  and  if  it  be  bad  for  one 
reason,  it  becomes  unnecessary  to  examine  others.     It 
states,  as  part  of  the  contract,  an  undertaking  to  accept 
a  bill  of  a  certain  description.     The  contract  proved 
contains  no  such  undertaking.     This,  therefore^  is  a 
material  variance*      The  second  count,   in  substance, 
states,  that  the  Plaintiff  agreed  to  sell,  and  the  Defend- 
ant to  buy,   certain  goods  and  merchandises,  namely, 
328  chestB  of  oranges  and  SO  half-chests  of  oranges 
and  lemons.    It  then  alleges  performance  on  the  part  of 
the  Plaintiff  a  tender  to  the  Defendant,  and  a  refusal 
by  him  to  accept,  being  therefore,  in  substance^  a  count 
for  goods  bargained  and  sold.     The  quantity  is  stated 
under  a  videlicet :   and  the  variance  insisted  upon  is, 
first,  that  the  order  was  for  108  chests  of  oranges,  not 
128;  and,  next,  that  the  order  was  as  to  cheste  and 
half-chests  of  oranges  singly,   and  not  of  oranges  and 
lemons  jointly.     It  is  not  necessary  to  go  into  all  that  is 
elementary  on  the  office  of  a  videlicet.     A  party  may,  in 
certain  cases,   impose  upon  himself  the  necessity  of 
proving  precisely  what  is  stated,  if  not  stated  under  a 
videlicet ;  in  others,  if  laid  under  a  videlicet^  such  proof 
will  not  be  necessary ;  and,  again,  a  statement  under  a 
videlicet  will  not  dispense  with  the  necessity  of  exact 
proof,  where  the  thing  so  stated  is  of  the  essence  of  the 
contract.     In  this  case,   it  is  said,   quantity  is  to  be  so 
considered.     In  a  count  for  goods  bargained  and  sold, 
it  is  not  necessary  to  prove  the  quantity,  if  stated  under  a 
videlicet :  but^  on  the  trials  the  Plaintiff  must  prove 

per- 
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performanoe  of  the  agreement  on  his  part    And  so  the       181 7* 
Plaintiff  did  in  the  present  instance :    the  letter  of    ^T^^JT 
adyioe^  the  invoice,  the  bill  of  lading,   all  sent  to  the  ^ 

Defendant,  and  in  evidence  on  the  trial  of  the  ctfuse^  Wiluamsok. 
exactly  corresponded  in  respective  quantities  with  the 
diftsrent  articles  ordered ;  and  the  bill  of  lading  was 
indotsed  over  by  the  D^ndant  himself,  to  enable  the 
goods  to  be  sold  on  account  of  the  shippers.  No  ob- 
jection, as  to  quantity,  was  made ;  nor  could  it  be,  for 
the  order  and  the  goods  tendered  exactly  tallied  and 
agreed  The  objectigns  raised  by  the  Defendant  at  the 
trial  were,  that  the  chests  were  improper  in  which  the 
frmt  was  packed,  and  that  the  fruit  was  bad.  On  this 
the  enquiry  turned.  Both  points  the  jury  found  against 
lum,  and  that,  in  all  respects,  the  order  waa  properly 
executed  by  the  Plaintiffi.  In  substance^  therefore, 
tbqr  were  entitled  to  recover;  and  the  objection  re^ 
aoWes  itself  into  matter  of  form  only.  Still,  however, 
if  such  objection  be  good,  it  must  be  sustained.  But 
we  think,  that  under  the  precise  facts  of  this  case,  the 
Plaintifi  were  not  tied  down  by  the  statement  under  the 
viddkeij  and  that  the  rule  must  consequently  be 

Discharged. 
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Nov.  %9.  Lee  and  Another  v.  Zaoury. 

TI»D^.    ^SSKMPSiT  on  a biU of excbange drawn lv*^»^I>^ 
bill  of  ez-  ftndaat  upon  and  accepted  by  his  brother,  payable 

cbxDge  on  A^  to  the  order  of  Fidal^  who  indorsed  it  to  the  plaintiffs*  At 
^ed.^5^"  *he trial  before  Qibbs  C.  J.atthe  Landou  sittings  after  last 
able  to  the  term,  the  defence  was,  that  the  Defendant  being  indebted 
^A^'  do»d  ^  **^»  ^^  ^^^  applied  to  the  Defendant  to  fiimiah 
it  to  the  Pbun-  him  with  money  by  means  of  the  acceptance  of  a  third 
dffi.  On  the  person.  The  Defendant,  accordingly,  drew  a  bill  cm 
the  bill»  the  ^^^  Pinto,  payable  to  his  own  order.  This  bill  was  ao- 
Flaintiffi  eepted  by  Pin/Oy  and  indorsed  by  the  Defendant  to  Sdmgf 

brought  their     ^j^  ^^^  understanding,  that  it  was  to  be  provided  for 

action  against  ° 

the  Defend-      by  8ehag,  who  accordingly  took  it  up ;  but,  not  until 

ant,  the  biU  after  it  had  been  dishonoured  and  protested.  Wlicn 
hel/by  die  ^his  bill  became  dne,  Sebagj  after  paying  it,  struck  oat 
Plaintiffs  as  his  indorsement  and  put  it  into  the  hands  of  pne  WhiU^ 
A  fbfmr  bm  ^^  London :  requesting  him  to  send  the  bill  to  bis  oorres- 
had  been  pondents  at  Mafseilles^  tp  i>eceive  it  from  the  D^mdant 

town  by  the     qq  Seba^B  account.     fVkHe  sent  the  bUl  to  QgOioie  and 
C,  which,  at     Budd  pf  Marseilles^   who  indorsed  and  paid  it  away 
the  time  of  its    after  its  maturity,   to  Fidal^  for  a  debt  due  to  Fidal 
heldT^'jD  ^^  ^®°*  them.     Fidal  depianded  payment  from  the  Defend- 
who  took  it      ant,  who,  being  threatened  with  arrest,  drew  the  bill  of 
up,andha^g  exchange,,  on  which  this  action  was  brought,  on  his        i 
indonement,     brother  in  London^  the  amount  of  this  second  bill  in-        ' 
aent  it  to£.      eluding  interest  and  charges  on  the  original  bill,  vsA 
ed  to  A  for  *  delivered  it  to  Fidal  in  payment  of  the  first  bilL  Sibagi        \ 
the  purpose  of  before  the  bill  became  due,  gave  the  Defendant  notice        j 
receiving  the  I 

amount  iinom  the  Defendant.    JF*.  indorsed  it,  beii^  then  overdue,  to  £.  for  a  valuable         | 
consideration*      jB.  demanded  payment  from  the  Defiendant,  who  drew  the  bill  in         i 
question,  as  a  substitution  for  the  former  bill,  and  delivered  it  to  S.     Before  this 
latter  bill  became  due,  D.  gave  the  Defendant  notice  not  to  pay  it :  Held,  that  this 
latter  bill  was  the  property  of  D.,  and  that  the  PLuntiffi  were  not  entitled  to  recover        I 
the  amount  of  it  from  the  Defendant.  i 

not 

I 
I 
I 
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agg^nst  tlie  Pl^ptifl^  it  app^ped  by  theiiF  luif ijreri  th^t  jr 
they  recdved  bptb  the  bills  frqip  p>Vfffc  W  Wp  fliffill ;  ^^ 
^t  they  ||;»ye  no  cf^i^ider^tiQn  fpf  fbp  biU  iq  qu^g)^ ;  S^iBI^* 
and,  that,  wb^  the  bill  wq^  disbpnoured*  Vubflwtfi 
a^  debited  wjtb  tb^  amoan|;.  Gfi^  p.  Si  ]^it  tP 
the  juiy  to  determinej  ^vsU  wb^t^^^  the  Pff^^ti^  WffHp 
tbe  B^ts  of  f7^  i^id  s^ppp41y,  wbe^c^  the  b^l  might 
pqt  he  considered  as  the  property  of  Sfpag.  ^^\i^  juiy 
found  a  verdict  fpr  the  Pefendi|nt,  ^d  Gikb^  C*  Jr  (gOP 
le^veto  the  Plaindfis  tq  qnove  tQ  ^|;  U  a«j4e^  ^d  (pb^fP 
a  verdict  entei-ed  for  tb.em  «p  tbe  spf  oflt!  Bpi^f  |  PP  ^Hh^ 
existing  as  (p  t^e  fji^t.  Accpr^JR^ly,  Vfiug^W  Spof,  pp 
a  former  d^y  having  obt^ii)isd  §  rule  fn«  to  tbat  eflEept| 

09p2^  SprJL  subsequently  shewed  capse^  Tb^  Pl^in.- 
tffi  being  the  agents  pf  Vidai^  and  bolding  the  bil}  fi>r 
him,  s^ood  in  the  place  of  Vi^i  and  could  haye  Qp 
better  title  to  th^  bill  than  he  himself  had.  §ebag  was  ip 
&ct  the  Qymef  of  thp  bill,  §nd  had  authority  to  ii^^ary^o^ 
aud  preyept  the  Defend^t  from  paving  it ;  though  i}U 
name  did  not  appear  on  the  bill.  A  bill  pverdu^  R%^ 
tiated  and  indorsed  convejrs  no  right  to  the  indorsee 
which  the  endorser  ha<J  not  '^  Fidalf  thefefor^,  had  no 
more  right  to  the  first  bi)l  than  Qplvif  and  Co.  ha^ ; 
the  right  of  Ogilvje  an4  Cp.  was  no  more  than  that  of 
WkHcy  which  was  only  to  get  the  m9ney  of  the  Defend- 
ant for  Sebag.  Ogilvie  and  Co.  h^viqg  received  this  bill 
for  the  mere  purpose  of  enforqng  payn^ent^  Vidal^  thouj^ 
taking  it  oi  them  without  knowledge  of  that  fact  and  ^r 
a  valuable  consideration,  tak^s  it  subject  to  all  the  same 
equities  which  attached  to  it  ii>  their  bands^  Vidalj 
then,  becomes  in  law  and  effect  Seba^s  agent  to  col- 
lect his  money.  Instead  of  money  he  receives  a  bill  pf 
exchange  fSrom  the  Defendant,  beiqg  the  billf  on  which 
this  action  b  brought ;  and  this  bill  is  S^ba^s  property, 

I  2  and 
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1817'  ^d  he  had  a  right  to  intervene  to  prevent  the  payment, 
for  if  a  principal  contract  to  sell  goods  by  his  agent,  the 
principal  being  unknown,  if  such  principal  appear  after- 
wards;  and  give  notice  to  the  purchaser  to  pay  him  and 
not  the  agent,  should  the  purchaser  pay  the  agent  he 
will  have  to  pay  the  principal  over  again.  The  Plain- 
tiffs were  simply  the  agenU  o{  Vidal  s  and,  thereupon, 
it  is  contended,  that  this  becomes  VidoT  action,  who 
holds  this  substituted  bill  for  Sebag.  The  security  be- 
ing n^tiable  in  this  case  makes  no  difference  ;  for  all 
the  parties  to  the  transaction  are  the  same,  nor  does  the 
n^tiability  of  an  instrument  vary  its  character  £rom 
that  of  any  other  written  contract,  until  such  instrument 
is  n^;otiated.  If  no  one,  save  the  Plaintiffi  being  the 
indorsees,  can  bring  an  action  on  the  bill,  Sebag  has 
nevertheless  a  right  to  interpose  and  prevent  their  suing 
in  his  name^  as  in  point  of  fact  they  do ;  but  Sebag 
might  himself  declare,  that  in  consideration  of  his  em- 
ploying Jf^ite  as  his  agent  to  recover  the  amount  of  the 
first  bill.  White  undertook  to  get  from  the  Defendant, 
either  money  or  a  bill ;  and  if  he  got  such  bill|  to  in- 
dorse it  over  to  Sebag. 

Vaughan  then,  supported  his  rule.  Sebag  strikes 
his  name  off  the  bill  before  he  passes  it  to  White  ;  how 
then  can  Sebag  be  prejudiced,  if  White^  instead  of  treat- 
ing the  bill  as  if  he  were  the  servant  of  Sebagy  put  it 
into  circulation  ?  It  does  not  appear  what  consideration 
was  given  by  Ogilvie  and  Co.,  and  it  gets  to  Vidal.  The 
Defendant  does  not  object,  that  Vidal  or  OgiMe  have 
improperly  obtained  the  bill ;  but  he  admits  his  liability, 
and  desires  time;  and  the  effect  of  die  transaction  is, 
that,  by  taking  another  security  from  him,  Ogilvie  and 
Co.  are  discharged  altogether.  Vidal  would  be  a  great 
sufferer  if  this  defence  were  to  be  let  in.  What- 
ever may  be  the  rights  of  the  parties  on  the  original  billy 

the 
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tlie  act  of  receiving  the  substituted  bill  discharges  the        I817. 

other  parties.     It  is  assumed,  that  Fidal  is  the  agent  of 

Sebagi  but  no  connexion  exists  between  them.     Even 

if  it  had  been  so^  Sebag,  by  taking  his  name  off  the  bill^       Zaourt. 

ceases  to  have  a  right  to  interfere^  either  with  the  ori^- 

nal  or  the  substituted  bill.     That  second  bill  goes  on  to 

vtuftaritj,  and  the  Defendant  says  nothing  about  Sdfog ; 

on  the  ccmtraryy  his  whole  conduct  forms  a  repeated  re* 

cognition  of  his  liability  to  pay.     The  Court  cannot 

hear  Sebag^  and  will   not  sanction  the  attempt  of  the 

Defendant  to  say,  that  a  third  person  has  an  equitable 

mterest  in  the  bill.     To  the  argument  urged  for  the 

Defendant,  that,  if  one  make  a  man  his  agent  to  re* 

cave  money  for  him,  and  if  such  agent  receive  a  bill, 

that  biU  becomes  die  principal's  property,  the  PlaintiffiE 

agree ;  but,  that  argument  does  not  hold  when  nq^oti- 

aUe  instruments  get  into  the  hands  of  strangers.  .  If  the 

Plaintiffi  retain  their  verdict,  Sebag  will  not  be  injured^ 

fiir  he  may  have  his  action  against  White  $  his  remedy 

is  a  simple  one ;  if  they  do  not  retain  their  verdict,  the 

decinon  of  the  Court  will  lead  to  great  fraud  ia  the 

commercial  world. 

Dallas  J.  You  really  alarm  us  in  all  these  cases, 
as  if  we  were  going  to  make  revolutions  in  the  commer- 
cial world :  but,  in  this  case  it  is  confessed,  that  the 
Plaintifia  are  the  agents  of  Vidal ;  this  decision,  there- 
fore, will  never  touch  any  case  but  its  parallel. 
Supposing  Sebag  to  be  ultimately  intitled  to  the  bill, 
which  I  think  he  is,  and  so  is  the  decided  opinion  of  my 
Lord,  will  the  Plaintiffs  consent  to  a  stet  processus  P 
They  shall  have  till  to-morrow  to  make  their  determin- 
ation. 

Adjomatur. 

I  3  And. 


.fkkOOBt^ 
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ISlf.  And  tyaWi  t^(^hdn  hMtliig  intimated,  that  there  wai 

'  -^     Mo  acqttiesbenc^  by  thd  Plaintiflft  to  the  ofibr  of  the 
t^         Court, 

Dallas  J4  delit^^red  judgment.  This  was  an  actiim 
oil  8  bifi  of  exchange}  dra^n  bjr  the  Defehdant  on  hia 
broths  payable  tb  the  order  df  Vidhk  Who  in^rsed  it 
to  the  Plaintifi8«  It  is  dot  necessary  to  travel  tbrdugfa 
all  the  particiilarS  of  the  y«*ioas  tninsaf^dns  between 
the  different  parties,  for  the  com{^Ueated  statement  of 
those  particular^  resolre^  itsblf  into  the  single  points  that 
the  bill  in  question  was  held  by  the  Plhihtifi,  as  agents 
for  Vidxd^  wheh  this  action  was  broilghti  Thn  aotk>i^ 
thbteforc^  stands  on  the  saitie  ground^  as  if  it  were  the 
8«^oh  1^  VUal  ,i  for)  if  the  Plaindffi  were  td  tecbtei"^ 
their  sueeess  #oiild  cmly  render  them  aecountable  to 
VtdtU.  Now  Fidid  has  Ho  H^t  to  reeorer  any  thldg 
en  this  bill,  for  the  bill  clearly  belonged  to  Sebagi  On 
this  part  df  the  ^le  die  &ets  were  theset  A  fermei:  bill 
hiKl  beta  dishohouredi  of  which  jSI^^  was  thie  holder ; 
SOag  sent  it  to  White,  whb  forwarded  it  tb  QgiM^  and 
Co.,  his  agents,  for  the  purpose  of  prbeuridg  payment 
from  the  Defendant,  who  was  the  drawer  of  that  bill* 
Qgilvie  and  Co.,  in  breaeh  of  the  trust  repdsed  in  them, 
indorsed  this  ov^-due  bill  to  Vidalj  for  a  valuable  con- 
sideration, who  took  it  therefore^  sutgeci  to  all  the  equi- 
ties to  which  it  was  liable  jn  their  handsi  Vidai  applied 
to  the  Defendant  for  payment,  and  the  Defendant  drew, 
in  his  fiiYour,  the  bill,  to  recover  the  amount  of  which 
this  action  is  brought  by  Vidal*^  indorsees.  But  Vidalj 
hf  getting  possession  of  the  seccmd  bill,  could  not  vary 
the  rights  oiSebag  tb  the  first,  who  was  entitled  to  what- 
ever that  first  bill  might  produce;  and  as  the  second 
bill  was  the  firuit  of  the  first,  which  was  Seba^s  property, 
the  second  became  the  property  of  Sebag.  It  is  well 
argued,  therefore,  that  SebcLg  being  the  party  beneficially 

inter- 
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iniei^M^  te  Ae  {Mlty  td  whom  the  Plaintiffii  mntt  ae-  1817. 
eoabt)  if  tbey  i'^eotiv^  in  this  action;  and  the  question 
iMhs,  thai,  tb  b^,  whether  they  shall  be  permitted  «6 
t«i60ver  dH  i]Mi  m»t  ftMid  tltl^,  ibt  the  sake  of  expos* 
ing  dtMifedVtt  tn  Uti  action  ibr  ihbhey  had  and  ^eorived 
ttUieAuitbfilM%^  We  think  that  tKMh  law  and  ravi 
f0b  it«  ig^jdlnsc  saeh  H  penhissibn }  and  are  of  opi^ion^ 
dttdeir  this  fiicta  df  ihb  caJ»,  that^  after  the  liolioe  not  to 
^  gitiin  by  Sek^  tB  th^  Scftinfauif^  thelHaintift  hare 
be  right  Kb  it<M^n 

RuledibchaVgea^ 


JSKkSSfTdh  k  policy  oHhsaraiice,  efected  by  the  Th^  DeftaiA. 
Plainti£&  as  agbtite  foi»  JbAn  iib^^on  on  the  llith  ^^^^ 
ilbgibf,  t6i4,  tb  i'eedvdi- a  salvage  loss  ambUhting  to  writers,  sub- 
Mt  18^  »A  p^'detii.  oh  hid^  shipped  oh  board  the  ""^'gj^^gj*" 
JbiR^  on  A  VD^a^  frohi  .db^;k)5  ./f^^5  to  Londojif  and  poik!^  on  ' 
taid^fWfitteh  by  the  ttefettddht  Fbt  300J.     lie  Defend-  ^f •»•    Th^ 
Mrt  pleaded  Ae  gfehfeftl  is^ue,  &hd  gave  notice  of  set-off.  tui^T^lLd^Se 
At  ttie  tKial  tefore  SBrtyugh  i.  at  the  London  sittings  hi  Plaintiff 
this  term,  the  following  facts  wei'e  proved.     The  James,  J^£  ^ 
haying  taken  on  board  a  cdrgb  of  hides  at  Buenos  Ayres,  writers,  and 
sailed  thence  ht  txMicH   in^JtiJie,  1814;    and,  on  the  claimed  a  total 
2Wh  Aagt^  ^as  captured  by  an  American  privateer,  j^^a^dsthe 
In  liitpUnAer  th&  Plaititif^  having  received  information  ship  was  re- 
captured, and 
all  the  underwriters,  in  Oct^er%  18149  adjusted  a  salvage  lo6s»  dedocting  short  inter- 
est, to  64/.  iSi.  ai.  per  eenht  save  the  Defendant,  who,  in  Fehnuuy^  18x5,  mdorsed 
M  ttie  pk^fcy  «•  (bHo^ :  ^  Adjtisted  33/.  per  cent,  on  account,  upon  my  subscription 
totfafs  jielic^  until  the  acoovnt  of  the  proceeds  of  the  goodsi  insured  can  be  made  up, 
uriien  a  final  loss  is  to  be  paid  to  the  same  amount  as  by  the  other  underwriters ;  and, 
if  tiie  same  exc^d  33/.  per  ceht^  Mr.  B.  to  pay  the  excess ;    if  short,  Mr.  H.  (the 
insured)  to  return  the  difference :''  Held,  in  ajjumpjit  on  this  policy,  that  this  was  z 
conditionii)  9Kft  an  absdlute  acgustment  \   And  that  th^  Pliintiffs  not  having  proved 
thor  compUance  with  the  conditions,  were  not  entitled  to  recover. 
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of  the  capture^  abandoned  the  hides  insured  to  the 
underwriters,  and  claimed  paymant  as  for  a  total  loaa. 
In  NaoewbeTf  information  came,  that  the  James  had  been 
re-captured  and  carried  into  Netofbundlandj  where  part 
of  the  hides  were  sold  to  pay  the  salvage  and  expencsea ; 
and  the  remainder  of  the  cargo  was  forwarded  to  Eng^ 
land.  Notwithstanding  the  re-capture^  the  Plaintiffi  in- 
sisted on  their  abandonment,  and  the  underwriters 
agreed  to  pay  a  salvage  loss,  deducting  short  interest » 
and,  by  a  memorandum  indorsed  on  the  policy,  dated 
October  19th,  1814,  it  appeared,  that  all  of  them,  save 
the  Defendant,  adjusted  such  loss  to  64^  18s.  SdL  per 
cent,  payable  in  one  month.  The  Defendant  refused, 
whereupon  the  Plaintiffi  brought  an  action  against  him, 
in  Hilary  term,  1815,  for  his  subscription  as  for  a  sal- 
vage loss.  Upon  this,  an  arrangement  took  plaoe^  and 
the  following  indorsemant  was  written  upon  the  policy 
immediately  below  the  subscriptions : 

'^  Adjusted  S32.  'per  cent,  on  account,  upon  my  sub- 
scription to  this  policy,  until  the  account  of  the  proceeds 
of  the  goods  insured  can  be  made  up^  when  a  final  loss 
is  to  be  paid  to  the  same  amount  as  by  the  other  under- 
writers; and,  if  the  same  exceed  MLperceni.,  Mr.  Be^ 
verley  {a)  to  pay  the  excess.  If  short,  Mr.  Hodgson  {b) 
to  return  the  difierence. 

Londony  7th  Febrtum/^  1815. 

In  account  with  the  Plaintiffi. 

Bjprd  Beverley r 
The  Plaintiffi  then  proved  the  Defendant's  signature  of 
this  indorsement,  and  that  all  the  other  underwriters 
had  paid  a  loss  of  64/.  185.  S^  'per  cent,  before  this  in- 
dorsement was  signed  by  the  Defendant,  and  closed  their 
case.  For  the  Defendant,  it  was  urged,  first,  that  this 
was  not  a  common,  but  a  conditional,  adjustment;  and 


W  The  Defendant. 


{h)  The  insured. 


that 
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that  it  ooald  have  no  efiect  till  all  the  conditions  therein 
bad  beoi  peifonned,  one  of  which  was,  that  the  account 
of  the  proceeds  should  be  made  up:  and  this  had  never 
been  done.     Secondly,  that  the  Plaintiffi  should  have 
dedared  specially  on  the  memorandtan^  and  that,  not 
having  done  so,  they  must  be  nonsuited.    Thirdly,  that 
under  the  South  Sea  act,  the  voyage  was  illegaL    Bur^ 
nmgh  J.  was  of  opinion,  that  though  the  underwriters 
had  paid  their  adjustment  before  the  signature  of  this 
indoisenient,  the  PJaintiff  was  entitled  to  recover;  for 
die  indorsement  formed  an  agreement  to  pay  what  the 
other  underwriters  paid,  and  communioations  must  have 
been  made  to  the  Defendant,  by  which  he  must  have 
known  oi  the  short  interest.    As  to  the  third  point, 
which  was  not  much  pressed,  he  was  clearly  of  opinion, 
diat  the  adjustment  admitted  the  legality  of  the  voy- 
age.   The  jury  found  a  verdict  for  the  Plaintiffi  for 
95L  14s.  9d^  being  at  the  rate  of  641.  I85.  Sd.  per  cent.; 
but  Btirrough  J.  reserved  the  first  and  second  points. 
Aoooidingly,  Best  Seijt.,  on  a  former  day,  having  ob- 
tained a  rule  mn  to  set  aside  this  verdict,  and  enter  a 
nonsuit  or  have  a  new  trial, 

Lais  Serjt  now  shewed  cause  against  the  rule.  The 
Defieodanfs  main  point  rests  on  the  supposition,  that 
the  Phttnti£&  cannot  stand  on  the  adjustment,  but  must 
prove  the  whole  of  the  conditions  contained  therein ;  it 
most,  therefore,  be  seen,  whether  the  Plaiutiffi  have 
not  proved  sufficient  to  enable  them  to  stand  on  this 
sdJQstment.  But  it  has  been  urged  also,  that  the  Plain- 
tiffi  ought  to  have  declared  specially  on  the  adjustment'; 
rach  a  proposition  was  never  sanctioned  yet.  The  ad- 
jastment,  being  agreed  upon  between  the  parties,  autho- 
rises the  Plaintiffi  to  claim  the  difference  as  there  sti- 
pulated; and  the  result  is,  that  the  Defendant  is  bound 
to  pay  no  more^  than  upon  an  investigation  of  the  sub- 
ject, 
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leiT.  ject^  the  other  underwriters  pay;  and  they  have  pmA 
the  same  sum  as  that  which  llie  Plaititiffit  lic»#  clditn 
from  the  Defendant  on  the  only  aoootinfe  ^ich  eould  be 
Diade  iip^  Here  is  A  total  loss^  and  though  there  ia  a 
small  Ireduction  for  uln^  yet  the  principal  redtletion 
It  for  short  inteitest  The  time  when  the  ilild(^rwritet« 
pttd^  is  wholly  immaterial;  for  the  fooiidatioa  of  the 
acotnmt  by  whibh  the  indorsers  were  to  be  boimd  wheti- 
wffdr  ftade^  is  the  material  pointi  The  essence  of  ibte 
adjistment  is,  diat  the  acoomit  of  the  pt^ceeds  thaU  be 
a^ead  to,  not  by  the  IMendttit  bai  by  the  other  itfidet^ 
writ^i^  IBaHkii.  ifowiBllMta  pqmieftt  tobeaetlted 
bjr  acoeoirt?  No  toxmht  hail  besh  settled.  Ttei«  ife 
a  fpreat  dififerebce,  in  meroantfla  laagtaagti^  between  d 
paymcHt  On  aacdmat^  and  a  payment  &a  im  aecblHiti 
l^efirstisonljapaymoitiBpatt,  sUli^  to  ikrtlier  ISO^ 
qidrjr^  the  teoohd  is  a  payment  upon  an  admftbd  ^kfid 
specific  statement.  Dalka  li  «  Until  the  #:^Mmt  of 
the  proceeds  of  the  goods  inhued  can  be  matite  u^*^ 
This  is  dekrly  a  st^riatioB,  that  a  fature  Accotet  AhaU  bb 
made  «pi  and  that  the  ItefeHdant  shall  see  ahd  eohaide^ 
the  account  when  it  is  made  up.]  The  baoowat  to  o&ly  f^tlt 
step,  and  is  also  an  immaterial  step.  The  substantial 
gt^dlmd  en  which  Use  PlaiBtifft  rest  is  the  fivel  of  ^y- 
m^t.of  a£flial  loss  by  the  other  miderwriterlii  an^  if 
Ae  Defendant  do  not  iset  aside  that  ftet,  by  ah^irh^, 
that  the  payment  was  either  erronooutiy  Or  firaiidiilently 
made,  they  eannel  be  itatOved  from  their  inerdi^. 

Bist  and  HuUock  Serjts<4  in  support  of  the  tirie^ 
Firsts  as  to  ibhe  cobstmction  of  dns  indorsement,  no 
^  aoootint  of  the  proceeds  of  the  goeds  insm^  has  been 
made  iqp,"  nor  does  the  Defendant  apee  to  ^ay  on  the 
same  footuig  with  the  other  underwriter^  Who  pay  as 
«n  a  total  IbsB^  dlsdacting  short  interest :  whereas,  the 
Defendant  denies  a  total  loss^  but  says^  virtually^  that 

he 


I 


IN  thM  rm^4ia*tik  YisAJt  b^  OBOROB  IIL  isa 

h^  wfll  pay  on  an  average  Idas  the  same  as  ihfe  undert- 
writetn  tluin  pdy,  if  thef  pay  oti  ah  accoUht  Inade  viJp ; 
bat^  if  they  do  hot  pay  on  an  aocoimt  made  up,  thta 
di^r  payment  is  no  guide  to  faiihi  111  exjuninii^  the 
^enAijiH  wheUi&r  thede  conditidhs  have  been  com^ilied 
wMi,  thti  dale  of  this  iddonsement  becomes  materiah 
A  y^  tafote  that  time^  the  adjustfaient  on  thd  poiii^ 
had  been  made  by  the  other  tmderwiiterd;  And,  after  d 
hpse  of  ii  whdle  year^  the  Deiendtoi^  who  bad  not  ad* 
jotted  any  Iobs^  entered  into  this  omtrafet.  It  is  dteiv 
then^  that  he  had  not  entered  into  ahy  m^tment  iHth 
the  oth^  undenvihetB  i  tod  that  he  was  dissatisfied 
widi  the  flcyustment  entered  into  by  tbetn.  It  ii  cleaiv 
thatthepaHidsddnlemplatfadanfaltematiyef  eithei^tlMit 
the  Defendant  might  pay  mote  Uian  S^per  teniii  up  lo 
thi  amoQiit  pdd  tiy  the  other  underwriter^^  if  the  ae^ 
cemll  shfe^ed  more  te  bfe  dne;  or|  if  this  accbunt  sheiilned 
less  to  be  du^  then,  that  s  rdtum  was  to  be  made  by 
Hk  HaiHtffi  aceordirig  to  that  abcotiht.  It  wbH  riwajf s 
fluoKfat,  thte  Kftereefii.  was  less  thi^n  64  per  cent,  i 
haWf  then^  could  a  retutn  be  possible^  if  the  Defendant 
paid  on  the  same  footing  with  the  htket  undei^irriters  ? 
die  ni^mtifi  insiilBdtei  that  an  aeoount  tnust  have  beett 
Bade  epi  beeauae  the  other  ndderWriters  had  paid  the 
94percmL:  but  this^ymetit  had  been  sliad^  befoiTe 
tlds  eontltet  wtt4  entlsred  ibtoi  and|  condequentlyi  before 
the  adeouBt  could  have  been  made  ilpi  ^-^  Setondly^  The 
PUntiffil  eannot  recover  on  this  deckbationi  A  ^m'- 
noa  adjustmHit  is  certainly  evidenbe  df  a  liability  to 
piy  bn  a  count  on  A  p^cy :  but  thift  is  not  a  cOmtaictei 
ii|ostmetit,  but  a  s|)edal  contract  to  pay  on  a  given 
event:  and  4he  performance  of  the  conditions  of  such 
contract  should  have  been  averred  in  the  pleadings. 

DALiiAd  J.    Though  this  case  is  not  widiOHt  difficulty, 
some  |)olnti  in  it  are  quite  ckar.     Thene  can  be  no 

doubt, 
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doubt,  that  an  absolute  adjustment  is  evidence  of  the 
liability  of  the  parties  to  pay  the  sum  therein  adjusted ; 
subject,  however,  to  be  opened  by  evidence  of  mistake 
or  fraud.     If  this  adjustment  were  absolute,  the  De- 
fendant would,  no  doubt,  be  liable ;  but  the  question  is, 
whether  it  be  absolute  or  conditional;   and,  if  it  be  oon- 
ditional,  whether  the  conditions  contained  in  it  have 
been  complied  with,  as  they  must  be  in  such  a  case  to 
enable  the  Plaintiffs  to  recover.     Now,  this  adjustment 
is  clearly  not  absolute ;  for,  if  the  intention  of  the  parties 
had  been  so  to  make  it,  it  would  have  stopped  at  the 
word  '^  policy ;"  but,  as  if  the  parties  intended  to  pre- 
vent the  possibility  of  such  a  construction,  the  memo^ 
randum  proceeds :   ^^  Until  the  account  of  the  proceeds 
of  the  goods  insured  can  be  made  iip,  when  a  final  loss 
is  to  be  paid  to  the  same  amount  as  by  the  other  under- 
writers; and,  if  the  same  exceed  SS  per  cent.  Mr.  Bevet' 
ley  to  pay  the  excess ;  if  short,  Mr.  Hodgson  to  return 
the  difference."     On  the  fiice  of  the  memorandum,  and 
in  terms,  it  is  clearly  prospective;  the  word  ^<  untQ''  is 
prospective^   the  word  <<  can"  is  prospective :  the  only 
undertakings  therefore^  is  to  pay  a  sum,  such  payment 
being  prospectively  suspended  until  the  final  making  up 
of  the  account.    Nor  does  its  prospective  import  stop 
there :  for  it  remains  further  to  be  seen,  when  the  final 
account  is  made    up,   whether  the  Plaintiffi  are   to 
pay  or  receive ;  and  this  view  of  the  case  is  confirmed, 
by  looking  to  the  fiu;t,  that  all  the  other  underwriters 
had  adjusted  in  the  preceding  year.     They  had  con- 
cluded themselves  by  an  absolute  adjustment ;  if,  there- 
fore, it  was  meant,  that  the  Defendant  should  be  guided 
by  their  acts,  it  would  only  have  been  necessary  to  refer 
to  what  they  were  to  pay :   in  sense  and  in  substance, 
the  meaning  of  the  memorandum  is,  that  the  Defendant 
was  to  wait  till  the  account  was  made  up.     The  memo^   , 
randum  ipvolves  n  condition  precedent,  which  has  not 
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been  oompUed  with  on  the  part  of  the  Plaintiffi,  and  I, 
ttiereforc^  am  of  opinion,  that  the  verdict  given  for 
them  must  be  set  aside  and  a  nonsuit  entered. 

Park  J.  The  language  of  the  memorandum  clearly 
show%  that  something  is  to  be  done  in  future,  and  the 
dates  throw  considerable  light  upon  this  transaction.  In 
October^  1814,  the  other  underwriters  had  adjusted  the 
kw  at  64/.  185.  M.  per  cent.;  whether  they  had  paid  this 
adjustment  or  no,  signifies  nothing.  The  Defendant  ob- 
jected to  this  arrangement :  now,  if  he  agreed  to  adjust 
and  pay  as  the  others  did,  for  what  had  he  to  wait? 
He  had  only  to  pay  64/.  185.  3^  per  cent,  as  they  did. 
But  what  does  he  ?  He  adjusts  33  per  cent,  on  account. 
And  what  says  he?  Not,  that  he  is  liable  at  all  events 
to  pay  64/.  185.  Sd.per  cent.^  but  that  he  contemplates 
the  possibility  of  his  pajrment  being  less  than  33  per 
cent.  It  isy  therefore^  impossible,  that  the  Plainti£b 
should  be  allowed  to  contend,  that  the  Defendant  is 
precluded  firoln  shielding  himself  under  his  agreement^ 
because  the  other  underwriters  have  paid  64/.  \Bs.  3dL 
fer  cent.  For  his  is  a  mere  conditional  adjustment,  the 
conditions  of  which  have  not  been  fulfilled,  and  my 
Brother  DaUas  has  fitly  observed,  that  this  case  is 
decided  on  the  general  law,  which  operates  where  con«> 
ditions  precedent  have  not  been  complied  with.  It 
beoomes,  then,  unnecessary  to  consider  whether  or  not 
a  special  declaration  should  have  been  firamed  on  this 
conditional  adjustment ;  and  I,  therefore^  shall  give  no 
opmion  on  that  head. 


1817. 


BuRBouoH  J.  I  had  intended  to  say  nothing  on 
this  case.  But,  after  what  has  fallen  firom  the  Bench 
and  the  bar  on  this  point,  it  is  a  duty  which  I  owe  to 
my  brethren  on  the  bench  and;  to  the  public,  that  I 
slmld  say,  I  am  satisfied  that  I  was  mbtaken  in  the 

view 


iia 
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view  of  the  c^se  tak^n  by  me  at  th^  triid,  apd»  tiirt 
the  judgment  of  the  Court  js,  w  my  opipion,  right, 

Rule  absolate. 


Sparrow  v.  Sir  Watkin  Lewes. 


The  Defend-  Tjif  thb  caae,  a  writ  of  habeas  corpus^  returaable  on 
Tnor  Xh^to  ^  27*  Ifiwember,  to  bring  up  the  body  of  *e  De, 
have  justified  faidant,  had  been  lodged  with  the  wardai  of  the  Fleet. 
on  the  %6th  'phg  Defendant's  bail  in  error  oudit  to  have  justified  on 
hut,  being  too  ^^6  S6th,  but  they  pid  not  come  till  after  the  business 
htet  the  Court  of  the  Oourt  had  oommenced,  and  the  Goyai  peFmitled 
Sm  to  justify  *®°*  ^  justify  on  the  following  (Jay ;  when  they  wew 
oa  the  37th.     accordingly  justifi^d•      The   H^intifis,  however,   pro- 


^"^^^^  ^^^   ceeded  to  charm  the  Defendant  in  execution  j  and 
pus^  returnable  °  ' 

oTi  the  %^ihf 

had  liiued  to 

the  warden  of 

the  Fittt  to 

bring  up  the 

body  of  the 

Defendantt  in 

order  to 

cha^rge  him  in 

execution ;  but   ^,  inn.         •■  1  «<<ii« 

the  Court  held,  *^  "^  ^  ^^^  *®  followuig  day;  and,  on  the  following 

that  the  oper^  day,  they  do,  with  such  leave,  justify.  This  is  the  aame 
SrJr.r/^  ^  '^  ^^^y  ^^  justified  ou  the  26th;  and  the  habeas 
wa^  auspeoded  corpus  Vfsi^  therefore^  suiqiended  in  its  operation  by  this 

by  their  per* 
miasiou  i  and. 


Vaugkan  Serjt  now  opposed  the  bringing  up  of  tb# 
Defendant  for  that  purpose. 

DaUas  J.  IF  the  baU  had  justified  on  the  96th,  the 
proceedings  would  have  been  quite  regular.  Ob  the 
S6th  they  do  not  justify,  but  the  Court  gives  them  lea^ 


permission. 


the  bail  hav- 
ing jiutiiicd  in 
pursuance  of 
such  permh- 
sion,  dis' 
chai^ged  the  Defendant 


The  Court  directed  that,  as  to  this  suit. 

The  Defendant  should  be  discharged. 
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Wa^BANCKE  ^.  ^BpOTTf  Nov.  %h 

HTHE  De^ndant  had  been  served  with  a  copy  of  a  a  writ  wai 

capias^  at  8  o'clock  in  the  evening  of  the  25th  ifl-  TTI***^ 
stant|  returnable  on  the  25th,  being  the  last  return  of  evening  of  the 
tliis  term ;  and  on  the  following  mqri^ingi  with  a  notice  day  on  which 
dated  the  25th,  of  a  declaration    file^  conditionally  ^j^^^^ 

Bgaipst  him  on  the  25th.  tice,dated  the 

same  day,  of  a 
declaration  be- 
Pell  Seijt.  jfio^  shewed  cau$e  against  a  rule  pbtained  ing  filed  con- 
yesterday,  by  Best  Sent,  callinff  upon  the  Plaintiff  tp  ditionaUy  on 
\  .     -1     .    J    ^     V     .k      J     1       .•         thatday,waa 

shew  cause  peremptorily  to-day,  why  the   declaration,  gj^^^  ^  ^^ 

and  all  subsequent  proceedings,  should  qot  l^  set  ^ide  following 
for  irregularity.    Pell  relipd  upon  Hayne$  v.  Jot^es  (<?),  Jwd^'JIlt 
apd  distinguished  from  that  case  the  subsequent  case  of  there  was  no 
Pofey.  Turner  {b) ;  he  admitted  that  there  was  an  ap-  irregularityr 
parent  contradiction  between  the  marginal  abstracts  of 
those  cases.    He  further  observed,  that  if  the  Defendant 
were  correct  in  his  application,  be  was,  at  all  events, 
premature ;  and  dted  Fletcher  v.  WeUs.  (c) 

Bestj  in  support  of  his  rule,  contended,  that  the  ser- 
yipe  of  notion  of  ^^dfirafipn  was  wholly  irr^rolar.  The 
writ  was  not  returnable  till  the  25th,  and  the  notice 
stated,  that  the  declaration  was  filed  conditionally  on 
the  25th,  on  which  day  the  writ  was  served;  and  it  was 
clear,  that  the  declaration  was  filed,  both  before  the 
service  of  the  writ,  find  before  its  return.  He  urged, 
that  Hayms  v.  Jones  was  overturned  by  the  subsequent 
case  of  Pop^  v.  Turner. 

(a)  Ante  in.  404.  (e)    Ante  VI.  Z91.   S,  C 

{b)  Ante  IV.  818.  I  Marsbn  550. 

Dallas 
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Walbancke 
Abbott. 


Dallas  J.  The  case  of  Haynes  v.  Janes  is  not  over- 
turned by  that  of  Pcpey.  Turner.  The  notes  of  both 
cases  are  correct;  but  the  mistake  lies  in  the  marginal 
abstracts ;  where  it  is  not  noticed,  that  die  declaration 
in  the  one  case  was  filed  conditionally,  and  in  the  other 
case  in  chief.  The  case  of  Haynes  v.  Jones  is  Yety 
strong;  for,  there,  the  Defendant  was  served  at  Col' 
Chester,  52  miles  off,  with  a  copy  of  a  writ  returnable  on 
that  day ;  and,  at  the  same  time,  he  was  served  with  a 
notice,  dated  the  same  day,  of  a  declaration  having 
been  filed  conditionally  against  him.  It  was  then  held, 
that  a  writ  may  be  served  on  the  same  day  on  which  it  is 
returnable,  and  that  a  declaration  may  be  filed  condi- 
tionally on  the  return  day  of  such  writ. 


Park  J.  I  am  glad  that  the  observation  of  my  Bro- 
ther DaUas  has  cleared  up  the  apparent  inconsistency  in 
the  decision  of  the  Court,  which  arises  fi*om  a  mistake 
in  the  index  to  the  Term  Reports.  The  writ  is  return- 
able and  served  on  tlie  2.5th,  and  the  notice  of  the 
declaration  is  served  on  the  26th.  The  whole  proceed- 
ing is  perfectly  regular. 

BuBRouGH  J.  concurred. 


Rule  discharged  with  costs. 
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In  re  James  Winter.  ^ov.  »8. 

J^LOSSET  Seijt.   moved,    that   Mr.  James  Winter  An  attorney 

might  be  re-admitted  an  attorney  of  this  Court,  on  ^^  '^^  *^* 

an  qffidcedty   which  stated,   that  he  had  for  three  years  ]„iy  f^^  his" 

past  sent  his  clerk  with  the  money  to  the  stamp-office  to  certificates  for 

pay  for  his  certificates  for  the  V^m  ISl**  1815,  and  ^'^iJ^^hJ 

1816;   but  that  his  clerk  had  misapplied  such  money,  misapplied  the 

and  had  failed  to  purchase  his  certificates  for  those  ??°7»  *"** 

,  railed  to  pur« 

years.    At  the  stamp-office  it  was  said,  that  the  money  chase  them. 

could  only  be  received  for  the  certificate  of  the  current  The  Court, 
year,  which  alone  could  be  granted.  tfcn'fof  his^J^ 

admission  as 
Dalt^as  J.     It  has  always  been  the  practice  here  to  ^^  at^ey, 
have  notice  given,  aiid  to  have  the  approval  of  the  absolute,  in  the 
Attorney-General.     The  Court  will  grant  the  rule  con-  fi"*  instance, 
ditionally,   upon  the  production  of  a  brief  of  consent  \^  the*pro- 
signed  by  that  officer.  duction  of  tlie 

Rule  absolute,  sub  modo.  Attorney- 

Generars  con- 


sent. 


Rago  and  Wife,  Executrix,  v.  Wells  and         Nov.  aS. 

Wife,  Executrix. 

# 

QOPLEY  Seijt.    on  a  former  day  had  obtained   a  Assumpsit  on 

rule  nw,  that  the  prothonotary  might  review  his  now^d""**bT 

taiation  in  this  cause;  wherein  the  Defendants   bad  yf.,  testator  of 

Defendant, 
payable  to  PlaintifT  JB.  Plea^,  non  assump^itt  StatuU  of  LintitatiotUf  and 
pleM  iuMnhtravft.  The  two  first  issues  were  found  for  Plaintiffs ;  the  last  for 
the  Defendants^  The  prothonotary  gave  the  Flaintiffi  costs  on  the  whole  and  the 
posUa  ;  to  the  Defendants  he  gave  costs  on  the  third' plea  only.  On  a  motion  that 
the  prothonotary  review  his  taxation,  held,  that  the  Defendant  having  established  an 
absolute  bar*  was  entitled  to  the  poUea  and  the  general  costs  ;  and  that  the  pro- 
thonotary must  review  his  taxation. 

Vol.  VIII.  K  pleaded 


ISO  CASES  IN  MICHAELMAS  TERM 

1817-        pleaded  non  assumpsit,   the  statute  of  limitations  and 
plene  administravit,  to  an  action  on  a  promissory  note 
drawn  by  Burrows,  the  testator  of  the  Defendant  jinn 
JVellsy  payable  to  the  Plaintiff  ^nn  Hogg.     At  the  trial, 
at  the  summer  assizes  for  the  town  and  county  of  the 
town  of  Nottinghom,  the  issues  on  non  assumpsit  and  the 
statute  of  limitations  were  found  for  the  Plaintiffs ;  and 
the  issue  on  the  plea  of  pleni  administravit  for  the  De- 
fendants.    The  Plaintifis  obtained  the  postea,  and  the 
prothonotary,  deeming  that  the  Plaintiffs  were  driven 
to  trial  by  the  Defendants'  pleading  as  above,   held, 
that  the  Plaintifis  were  entitled  to  the  whole  costs  in 
the  cause,  and  the  Defendants  only  to  the  costs  of  the 
third  plea*     Copley  cited  Hindsley  v.  Russell  (a),  and 
Gamans  v.  HesJceth.  {b) 

Vaughan  Serjt.  now  showed  cause  against  tlie  rule^  ' 
and  urged  that  the  taxation  was  right ;  for  that  the  De- 
fendants, by  pleading  non  assumpsit  and  the  statute  of 
limitations,  with  plenS  administravit,  had  compelled  the 
I^aintiffs  to  go  down  to  trial  to  try  the  two  former 
jisues. 

Copley  in  support  of  his  rule  contended,  that  the 
Plaintiffs  should  have  prayed  judgment  of  assets  quando 
acciderintf  and  that,  then,  as  is  usual,  the  Defendants 
would  have  abandoned^  their  pleas  of  non  assumpsit 
and  the  statute  of  limitations. 

BuRRouoH  X  This  is  not  a  question  of  the  reduc- 
tion of  costs,  but  the  prothonotary  has  given  the  main 
costs  of  the  cause  and  the  posted  to  the  Plaintiffs  : 
whereas,  the  Defendant,  having  established  one  absolute 
bar,  is  entitled  to  the  posted  SLud  the  general  costs.  The 

(a)  la  Eastf  232.  (6)  Tidd.  Pract.  1014. 

posted 


^ 
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pottid  most  be  delivet«d  to  him,  and  the  prollioDOtary 
BQst  review  hid  taxation. 

T!h»  rest  of  the  Court  concurring,  the  role  was  made 

AbsolDte. 


Cooke  v.  Tanswell.  Nov.iz. 

ZENS  Serjt.  showed  cause  against  a  rule  fdsi^  for  an  '^^  ^^^  ^' 
1  •  1.       TV  4«     I  <•  fused  to  make 

attachment  against  the   Defendant  for  not  pro«  ^  ^^^  f^.^ 

daoDg  certain  indentures  of  apprenticeship)  pursuant  attachment 

to  an  order  of  this  Court  obtained  by  Vaughan  Seijt,  *^'«^« 

It  appeared  on  affidavit^  that  the  Defendant  could  not  the  non-p'ro- 

comply  with   the  order,  not  having  the  indentures  in  d«^ction  of  in- 

bis  possession ;  that  he  had  never  destroyed  them  ;  that  cording  to  ' 

be  had  made  diligent  search   for  them,  and  repeatedly  their  order,  on 

enquired  for  them,  but  could  find  no  trace  of  thern.  tu!/r^*"^fj 

Lens  submitted,   that   the  Defendant  never  had  the  not  comply 

means  of  furnishing  the  Plaintifi^  with  these  indentures,  ^^^  ^'^f  ^""^ 

and  that  the  Defendant  was  willing  to  submit  to  any  indenture  in^ 

terms  which  the  Court  might  impose,  should  they  be  his  possession ; 

of  opmion  that  the  Defendant  ought  not  to  take  ad-  ^^^j^^. 

vantage  ot^prqfert  by  claiming o^fr;  but  urged,  that  if  ed  them;  and 

the  Court  held  the  Defendant  to  be  in  contempt  he  ^^^^  ]^ 

never  could  purge  himself;  whereas  the  Plaintiff  might  ^^g^y^  f Jr 

easily  declare  without  a  profert.  ti>em,  and  re- 

peatedly en- 
quired for 
Vaughan  supported  his  rule.  themt  but 


Dallas  J.  The  question  is,  whether  we  shall  attach 
this  Defendant  for  non-production  of  an  instrument, 
stated  to  be  in  his  possession,  according  to  the  order 
of  this  Court     He  fully  discharges  himself  from   the 

pos- 


could  find  no 
trace  of  them. 
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possession  of  it;  and  the  Plaintiff  may  declare  on 
the  deed  as  lost  by  time  and  accident,  whereby  the 
Plaintiff  will  be  relieved  from  all  difficulty.  There  is 
no  real  difficulty  in  this  case.  These  applicaticms  are 
themsdves  of  novel  introduction :  the  Court  is  inclined 
rather  to  confine  than  to  enlarge  the  practice^  and  cer- 
tainly will  not  grant  an  attachmant  in  this  case.  The 
Defendant  offers  the  Plaintiff  every  indulgence  to  pre- 
vent his  being  barred  of  his  action. 


BuBROuoH  J.  If  the  Defendant  were  to  offer  to 
traverse  the  &ct  of  the  indenture  being  lost,  the  Court 
would  certainly  set  aside  such  an  issue  on  the  applica- 
tion of  the  Plaintiff. 

Dallas  J.  We  discharge  the  rule  without  qua- 
lification. ^ 

Rule  discharged* 


END   OF    MICHAELBIAS   TERM, 


CASES 

ARGUED  AND  DETERMINED  1818. 

IH  THB 

Court  of  COMMON  PLEAS, 

AND 

OTHER  COURTS. 

IN 

Hilary  Term^ 

In  the  Fifty-eighth  Year  of  the  Reign  of  Gsobos  IIL 


MEMORANDA. 

In  tbe  last  vacation,  Sir  William  Gnmt^  Knt  resigned 
the  office  of  Master  of  the  Rolls,  heki  by  him  since  the 
year  1801,  and  was  sacceeded  by  Sir  Thomas  Plumer^ 
Knt  Tice  Chancellor  of  England. 

Sr  John  Leachj  Knt.  Chancellor  to  His  Royal  High- 
ness the  Prince  otWalesy  Chief  Justice  of  CA^s^^,  and 
one  of  His  Majesty's  Counsel  learned  in  the  law,  was 
appointed  Vice  Chancellor  of  England.    And, 

In  this  term,  William  Draper  Besij  Esq.  one  of  His 
Majesty's  Serjeants,  having  resigned  the  office  of  Attor- 
ney General  to  His  Royal  Highness  the  Prince  of  Wales^ 
^88  appointed  Chief  Justice  of  Caster. 

Vol.  VIII.  L 
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jan.%A*      Ray  and   Others,    Assignees  of   Brown    and 
A/^u^    //J        Others,  Bankrupts,  v.  Davies  and  Others,  (a) 

A.  and  B.  be-  'T'HIS  was  an  action  of  trover,  in  which  the  Plaintiffi 
undwtncwm.  *^^  ^  assignees  of  the  estate  and  effects  of  «7o^ 
mission  of        Brctom^  William  Clavey  Browfij  and  John  Morse.    At  the 

baakniptcy,  trial  before  Burroiigh  J.  (at  GuildAaUj  at  the  sittings 
and  C.  being 

assignee  under  after  the  last  term,)  it  appeared,  that  three  separate  corn- 
two  other  com-  missions  had  been  issued  against  the  bankrupts,  who 
iwt^uejobdy;  ^^^  partners  at  the  time  of  the  bankruptcy.      The 
but  tbe  dedar-  first  commission  was  against  John  Tozer  and  WUUam 
ation  shodd      daoey  Bromi,  trading  under  the  name  of  John  Tozer 
their  respective  and  Co. ;  the  second  was  against  John  Broom,   WiUiam 
interests  are.      Clavey  Brcmij  and  J.  Morse,  trading  under  the  firm  of 
John  Bramn  and  Co. ;  and  the  third  was  against  John 
Morse  alone.     It  further  appeared  from  the  assignments 
produced,  that  Edwc^r4  Prosser  and  William  Farrer  were 
the  assignees  of  J.  Tozer  and  W.  C.  Broom  under  the 
first  commission ;    that  John  Ray  was  the  assignee  of 
J.  Broom,  W.  C.  Broom,  and  «7.  Morse,  under  the  second 
commission ;  and  also  of  c7.  Morse  alone  under  the  third. 
Burrough  J.  considered  the  action  not  maintainable^  and 
directed  a  nonsuit,  on  the  ground  that  the  action  being 
brought  by  the  Plaintifis  as  assignees  generally  of  «/• 
Broom,   W.  C.  Broom,  and  J.  Morse,  the  declaration 
should  have  stated  with   precision  what  interest  the 
Plaintifis  actually  had.     They  were  assignees  under  dif- 
ferent commissions  of  the  separate  property  of  the  bank- 
rupts, and  were  not,  jointly  or  severally,  the  assignees 

{a)  Gibbs  C.  J.  was  absent  during  the  whole  of  this  term>  m 
consequence  of  continued  illness. 

of 
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of  the  estate  and  eflfects  of  the  bankrupts,  as  stated  in     ^  181S. 
the  declaration* 

Bai  Serjt.  now  moved  to  set  aside  this  nonsuit,  and 
to  have  a  new  triaL  The  declaration  states  the  three 
Plamtifi  to  be  the  assignees  of  three  persons ;  and  they 
aresoi  but  under  different  commissions.  Bay  is  as- 
sigDee  of  two  under  two  commissions,  and  the  other 
Plaintifis  are  assignees  under  the  other  commission. 
Bay  has  an  interest  in  the  effects  of  all  the  bankrupts, 
for  they  have  neither  of  them  any  separate  interest, 
being  partners  at  the  time  of  the  bankruptcy.  All  the  as- 
signees have  between  them  the  whole  interest.  Formerly, 
as  appears  in  Ixmson  v.  Lamb  (a),  it  was  usual  to  state 
at  large  the  whole  proceedings,  and  the  mode  in  which 
the  assignees  acquired  their  interest;  but  that  practice 
hss  long  fiJlen  into  disuse,  and  been  considered  unne- 
cessary. 

Daixas  J.  It  has  been  urged,  that  ea6h  of  the 
PlaintiflEs  has  an  interest  in  the  same  common  fund,. 
which  enables  him  to  maintain  this  action ;  and  that  it 
18  not  necessary  to  state  on  the  record  how  they  acquired 
the  interest,  if  it  appear  that  they  have  the  interest 
The  question  is,  not  whether  there  be  a  common  fund 
in  which  the  Plaintiffi  have  a  common  interest,  but 
whether  they  have  a  common  title.  On  the  declaration 
they  appear  to  have  a  joint  title.  The  evidence  pro- 
duced at  the  trial  shews  the  bet  to  be  otherwise,  three 
separate  commissions  having  issued.  I  am  of  opinion, 
that  it  was  incumbent  on  the  Plaintiffi!  to  have  stated  in 
the  declaration  the  interest  which  they  actually  had. 

Park  J.  concurred. 

L  2  Bur. 
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BuRROUOH  J.  No  case  was  cited  at  the  trial  in 
support  of  the  position  contended  for  l^y  the  Plaintiffi^ 
The  declaration  and  the  facts  appearing  in  evidence  are 
at  Yariance.  It  is  necessary  tliat  eyery  substantial  aver- 
ment in  the  declaration  should  be  proved  (a),  and  in 
this  instance  the  averment  b  not  true. 

Rule  refused. 


(a)  See  StrtatfieU  v.  HaiiUajt     De  SUvaf  3  Ca$npk.  399.    Ear- 
$  T,R.  779.     Scott  Y.  Franklifif     vej  t.  Morgan^  %  StarkUt  17. 
15  Eiutf  4a8.      Stonebouse  v. 


Jan.  s6. 


HORSFALL  V.    HaNDLEY. 


An  action  for 
money  had  and 
received  can- 
not be  main- 
tained against 
a  churchwar- 
den to  recover 
backduety 
whichf  pre- 
vious to  the 
commence- 
ment of  the 
action,  had 
been  paid  over 
to  the  treasurer 
of  the  trufteet 
of  a  chapeL 


ASSUMPSIT  for  money  had  and  received.     At  the 
trial  before  Burrougk  J.  {Westminster  sittings  after 
Michaelmas  ietttif  1817»)  it  appeared,  that  in  the  year 
1801,  the  Plainti£P  purchased  one  of  the  vaults  und«r 
PentonoiUe  chapel,  in  the  parish  of  St.  James,  Clerken" 
well,  which  the  trustees  of  the  chapel  were  authorised  to 
sell,  by  virtue  of  an  act  of  parliament  passed  in  the 
SOth  year  of  the  present  reign.     The  purchase-monqr 
was  paid  to  one  of  the  churchwardens  of  the  parish  for 
that  year,  who  gave  a  receipt  for  it;  but  no  conveyance 
had  been  made  10  the  Plaintiff.     In  the  year  1817»  on 
the  interment  of  the  wife  of  the  Plaintiff  in  this  vault, 
the  sum  of  9L  I85.  (Id.,  for  funeral  dues,  was  demanded 
by  the  chapel-clerk  of  the  undertaker,  who  accordingly 
paid  it,  without  requiring  the  particulars  of  such  dues, 
and  without    any   communication  with   the  Plaintiff. 
Upon  the  undertaker  sending  in  his  bill,    the  Plaintiff 
applied  to  the  chapel-clerk  for  the  particulars,  who  fur- 
nished him  with  an  account,  in-  which  there  were  dis- 
tinct 
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tinct  charges  for  the  ground,  and  for  the  charchwardens 
opening  the  vault.  The  Plainti£^  ooooeiving  that,  inas- 
much as  the  vault  was  his  property,  and  as  there  ¥ras  a 
charge  for  opening  the  vault,  the  churchwardens  had 
no  right  to  claim  payment  for  the  ground,  made  a  de» 
mand  upon  the  chapel-clerk  for  the  sum  of  7/.,  which 
hsd  been  paid  on  that  account,  who  stated  that  he  had 
paid  it  over  to  the  junior  churchwarden. '  Upon  an 
application  being  made  to  the  Defendant  as  senior 
churchwarden,  and  on  his  being  asked,  if  he  had  re- 
odved  the  money,  he  replied,  <*  Yes,  as  we  do  all  other 
soms."  It  appeared  also^  that  by  the  custom  of  the 
parish,  all  monies  were  received  by  the  senior  church- 
warden ;  and  that  the  sum  in  question,  had  been  paid 
over  to  the  treasurer  of  the  trustees  of  the  chapel,  in 
purraanoe  of  the  above-mentioned  act,  before  the  com- 
meooement  of  this  action.  Burrough  J.  held  the  words 
of  the  Defendant  not  to  be  an  admission  of  the  receipt 
of  the  money  by  him,  but  reooncileable  with  the  fact,  of 
his  co-churchwarden  having  reodved  it,  and  paid  it  over 
to  the  trustees ;  and  that  the  Defendant  had  properly 
paid  over  the  money  to  the  treasurer  of  the  trustees; 
and  as  the  Plaintiff  had  his  remedy  against  the  latter, 
directed  a  nonsuit. 


1818. 


horbfall 
Hanulet. 


Lent  Serjt.  now  moved  for  a  nje  nf^i,  to  set  aside  this 
nonsuit,  and  have  a  new  triaL  He  contended,  that  as 
the  Defendant  received  the  money  from  the  Plaintifi^ 
the  circumstance  of  having  paid  it  over  to  a  third  per- 
son before  the  commencement  of  the  action,  did  not 
deprive  the  Plaintiff  of  his  remedy ;  and,  that  a  payment 
made  to  one  churchwarden,  was  a  payment  to  both.  He 
cited  EdoDords  v.  Hodding  (a),  in  which  case,  the  defence 


(a)  AntetV.  815. 
L  8 


that 
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that  the  money  had  been  paid  over,  did  not  avail,  be- 
cause the  Defendant  had  deluded  the  parties,  and  the 
Court  thought  that  he  had  not   sufficiently   apprised 
the  Plaintiff  that  the  money  had  been  paid  oyer ;  aod 
here  the  answer  of  the  Defendant  was  evasive. 


Dallas  J.  Of  the  justice  of  this  case,  there  can  be 
no  doubt.  The  Defendant  was  placed  in  a  public  situ- 
ation, where  it  became  his  duty  to  receive  the  dues, 
and  pay  them  over  to  the  trustees.  He  has,  in  &ct, 
received  money  and  paid  it  over,  and  justice  requires 
that  he  should  not  be  compelled  to  pay  it  again.  The 
law,  as  well  as  the  justice  of  the  case^  is  with  the 
Defendant.  The  case  of  Edwards  v.  Hadding  rested 
on  this^  that  Hodding  was  conusant  of  the  defect,  of 
title.  But  it  has  been  said,  that  the  answer  of  the  De- 
fendant in  this  case  was  evasive.  He  had  no  intent  to 
mislead,  nor  was  there  any  reason  why  he  should ;  and 
his  answer  is  qualified,  '^  I  have  received  the  money  as 
I  have  all  other  monies."  The  Plaintiff  should  have 
gone  on  to  ask,  whether  the  Defendant  still  had  tlie 
money  ?  I  am  of  opinion  that  the  Plaintiff  was  rightly 
nonsuited. 

Park  J.  I  am  of  the  same  opinion.  The  case  of 
Edwards  v.  Hodding  was  decided  at  nisi  prius  before 
Dampier  J.,  on  the  point  put  by  my  Brother  Lens  ;  but, 
on  motion,  the  Court  went  on  the  other  ground,  that'tbe 
same  person  was  auctioneer  and  attorney,  and  had  no- 
tice of  a  defect  of  title ;  and  Chambre  J.  expressly  says, 
<'  The  Defendant  receives  the  money,  knowing  the  con- 
dition that  there  should  be  a  good  title ;  and  he  knows 
that  that  condition  is  not  performed :  he  nevertheless 
takes  on  himself,  with  this  knowledge,  to  pay  over  the 
money,  which  he  was  not  warranted  in  doing." 


Bub- 
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BcEMovau  J.  I  do  net  usent  to  the  proposition,  that 
payment  to  one  churchwarden,  is  payment  to  both. 
The  Plaintiff  did  not  go  far  enough,  he  should  have  ^. 

asked  the  Defendant  whether  he  had  the  money  at  that     Handley. 
time? 

Rule  refused. 


Mant  v.  Mainwaring,  Hill,  and  Others.         Jan.  a;. 


^FHIS  was  an  action  upon  a  special  agreement 
entered  into  by  certain  persons,  trading  under  the 
firm  of  Samuel  Hill  and  Co. ;  and  there  was  a  count  on 
a  bill  of  exchange,  drawn  by  Samuel  Hill  and  Co.  upon 
and  accepted  by  Messrs.  Maifuwaring  and  Co.  Two  of 
the  Defendants,  Samuel  Hill  and  another,  had  suffered 
judgment  to  go  by  default 

At  the  trial  before  Dallas  J.,  at  the  adyourned  sittings 
after  last  Michaelmas  term,  it  was  necessary  to  prove  the 
partnership  of  all  the  Defendants;  and  to  do  this  Samuel 
HSl,  one  of  the  Defendants,  who  had  suffered  judg- 
ment by  default,  was  called  to  prove,  that  he  and  the 
other  Defendants  were  partners.  His  testimony  was 
objected  to,  on  the  authority  olBrcmi  v.  Brawn  (a),  in 
wUdi  it  was  decided,  that  a  witness  who  had  suffered 
judgment  by  defimlt,  could  not  be  called  for  the  Plaintiff 
to  prove  the  partnership  between  himself  and  the  other 
Defendant  because  he  had  an  interest  in  fixing  the  other 
Defendant  with  a  proportion  of  the  debt ;  inasmuch . 
as,  having  suffered  judgment  to  go  by  default,  if  thel^lain- 


In  an  action  on 
a  joint  contract 
against  several 
partnerSf  one 
of  the  Defend- 
ants  having 
•ufiered  judg- 
ment to  go  by 
default,  is  not 
admlMible  as  a 
witness  to 
prove  the  part- 
nership of  him* 
self  and  the 
other  Defend- 
ants without 
their  consent, 
although  the 
proposed  wit- 
ness is  released 
as  to  all  other 
actions,  save 
that  on  which 
he  is  called  to 
give  evidence. 


'(^A.i.^Jp(i. 


(a)  AntetW.  752. 
L  4 
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tiff  failed  in  the  joint  action,  he  the  witness  would  be 
liable  for  the  whole  in  a  separate  action.  To  get  rid  of 
til  is  objection,  a  release  was  produced,  by  which  all  ac- 
tions and  causes  of  action  against  the  witjaessy  Samuel 
I  nil,  were  released,  except  the  very  action  before  the 
Court ;  and  it  was  contended,  that  Samuel  Hill  had  now 
no  interest  to  give  evidence  against  the  co-defendants, 
and  that  all  his  interest  was  the  other  way ;  as,  if  he 
defeated  the  Plaintiff's  right  in  this  action,  he  would 
never  be  liable  in  any  other  action ;  and  if  he^  by  hi& 
evidence,  enabled  the  Plaintiff  to  obtain  a  verdict,  he 
would  be  Kable  to  the  Plaintiff  for  the  whole,  or  to  the 
other  Defendants  for  contribution.  Dallas  J.  consider- 
i]}g  the  testimony  of  the  witness  inadmissible,  rejected 
the  evidence ;  and  as,  without  his  testimony,  the  partner- 
ship could  not  be  proved,  directed  a  nonsuit,  giving  the 
Plaintiff  leave  to  move  to  set  it  aside,  provided  the  Court 
should  think  the  evidence  admissible.     Acccordin^y^ 


Best  Seijt.  now  moved  to  set  aside  this  nonsuit,  and 
have  a  new  trial,  on  t)ie  ground  that  the  evidence  of  the 
^  itness  ought  not  to  have  been  rgected,  be  ha^ng  in 
reality  no  interest,  save  that,  against  which  he  was  wil- 
ling to  give  his  testimony.  He  cited  Doe  v.  Green  (nX 
and  Nbrden  v.  Williamson  (fr),  to  shew  that  there  was  no 
general  rule  that  a  party  to  a  record  could  not  be  called 
as  a  witness,  if  he  were  willing  to  give  evidence,  and 
that  the  only  objection  was  on  the  ground  of  interest ; 
and  he  distinguished  the  present  case  from  Bram  v; 
Btmmf  the  release  in  this  case  having  removed  the  only 
ground  on  which  the  judgment  of  the  Court  in  Brawn  v* 
Brawn  proceeded. 


(«)  4  Esp.  Z98r 


(b)  AnUfl.  i78. 


DALLII& 
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Dallas  J.  The  single  question  at  the  trial  was, 
whether  all  the  Defendants,  who  were  six  in  number, 
were  partners.  Of  the  six,  five  were  proved  to  be  part- 
ners; bat  all  attempts  to  fix  the  sixth  having  &iied, 
another  Defendant,  who  had  suffered  judgment  to  go  by 
default,  was  called ;  and  his  testimony  being  objected 
to  by  the  others,  the  question  was,  whether  he  could  be 
called  against  the  will  of  his  co-defendants.  It  ap- 
peared to  me  that  he  was  interested ;  and  on  turning  to 
the  authorities,  I  found  one  precisely  in  point,  (his  Lord- 
ship cited  Brown  v.  Bromi).  Generally  a  party  to  the 
record  cannot  be  called  as  a  witness,  nor  can  he  be 
called  without  the  consent  of  >  his  co-defendants.  On 
the  authority  of  two  cases  before  Lord  Kern/an  (a)  and 
Mr.  Justice  Le  Blanc  (&),  I  think  HiU  was  not  admis- 
sible as  a  witness,  even  with  the  release. 


1818. 


Park  J.  I  have  no  doubt  on  this  question.  As  a 
general  proposition,  a  party  to  the  suit  is  an  incompe- 
tent witness.  But  let  us  consider  whether  the  witness  in 
this  case  be  or  be  not  interested.  His  judgment  by  de- 
&idt  wiU  operate  against  him  only  in  the  event  of  a 
verdict  against  the  others ;  and  therefore  he  cannot  be 
called  for  them:  and  if  called  by  the  Plaintiff,  he  may 
still  give  evidence  for  hb  co-defendants,  and  must  there- 
fere  be  considered  as  having  an  interest 

Botubough  J.  The  general  rule  is,  that  no  party  to 
an  action  can  be  examined  but  by  consent]:  and  all 
the  parties  to  the  record  must  consent ;  and  without  such 
consent  none  can  be  called.  In  this  case,  the  co-defend- 
ants objected;  and  therefore  the  witness  was  properly  re- 
jected. 

Rnle  refused. 


(a)   Brpwn  v.  Fox^   Eaiter 
SammiT  JUshuit  1719.      Pkih 
v»  (3*  3d  id. 


(b)   Cbt^man  v*  GrawSf 
Cmnpk  133.  n. 
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Jmm*  %^. 


Marchant  v.  Evans. 


An  acdon  for 
work  and  la- 
bour cannot 
be  brought  for 
printing  a 
work  distri- 
buted weekly 
as  a  newspa- 
pery  unless  the 
printer  com- 
ply with  the 
provisions  of 
the  statute 
38  G.  3.  e.  78. 
Qiutrff  whe- 
ther the  action 
could  be  main- 
tained by  a 
printer  of  in- 
tennediate 
numbers  (the 
first  and  Ust 
numbers  being 
printed  by 
another  per- 
son) of  a  vo- 
lume of  a  work 
published 
half-yearly,  if 
the  name  of 
the  printer  of 
the  first  and 
last  numbers 
was  printed  at 
the  beginning 
and  end  of  the 
volume. 


ASSUMPSIT  Sor  work  and  labour,  to  recover  the 
sum  of  48/.  &r  printing  two  kundrcd  and  fifty 
copies  on  stamped  paper,  and  three  hundred  copies  on 
unstamped  paper,  of  six  numbers  of  the  Military  Ras- 
ter, at  the  rate  of  SL  for  each  number.  Plea,  mm 
assumpsit 

At  the  trial  before  Dallas  J.  at  GuildhaUy  at  the  sit- 
tings after  the  last  term,  it  appeared,  that  the  Defend- 
ant was  the  sole  assignee  of  Bobert  Scott^  the  editor,  pro- 
prietor and  publisher  of  that  register  until  his  bank- 
ruptcy ;  and  that  from  that  time  until  Scotl  obtained  his 
certificate,  the  work  was  continued^  with  the  appro- 
bation  of  ScoU^  and  printed  by  the  Fkintiff,  by  the  di- 
rections of  the  Defendant.  It  also  appeared,  that  the 
numbers  stamped  were  those  intended  for  immediate 
sale,  and  that  the  unstamped  numbersVcre  intended  to 
be  published  as  half'y early  volumes.  The  defence  made 
to  the  action  was,  that  the  publication  in  (question  was 
a  newspaper  within  the  38  Geo.  S.c.7S.§,  I.  (a),  and  that 


(a)  Which  enacts,  ««  That  no 
person  shall  print  or  publbh,  or 
cause  to  be  printed  or  pubiished, 
any  newspaper  or  other  paper 
containing  public  news  or  intelli- 
gence, or  serving  the  purpose  of 
a  newspaper*  until  an  affidaictt  or 
affidavits^  affirmation  or  affirma- 
tions, made  and  signed  as  herein- 
after mentioned,  shall  be  delivered 
to  the  commist4oners  for  manag- 
ing his  Majesty's  stamp  duties  at 


their  head  office,  or  to  some  of 
their  officer  or  officers  in  the  re- 
spectrre  town»  and  at  tlie  respec- 
tive offices  which  shaH  be  named 
and  appointed  by  the  commis- 
sioners for  the  purpose  of  receiv- 
JDg  such  affidavits  or  affirmatioas 
(but  which  shall  not  be  required 
to  be  upon  stamped  paper),  con- 
taining the  several  matters  said 
things  hereinafter  for  that  pur- 
pose specified  and  mentioned." 


the 
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the  Plaintiff  should  have  lodged  an  affidavit  at  the  1818. 
stamp-office^  iu  compliance  with  that  statute ;  also  that 
he  shoald  have  printed  his  name  and  place  of  abode  in 
some  part  of  the  publication,  in  compliance  with  the 
tenth  section  of  the  same  statute  (a).  On  these  grounds 
DaUas  J.  directed  a  nonsuit,  reserving  the  pomt  for  the 
detenDiQation  of  the  Court.    Accordingly, 

FiMghan  Serjt.  now  moved  to  set  aside  the  nonsuit, 
and  to  have  a  verdict  entered  for  the  Plaintiff  for  48/.  or 
2^  as  the  Court  should  durect.  He  admitted  thai 
be  coald  not  contend  against  the  construction  put  on 
the  Stat  38  Geo.  3.  c.  77.  as  applied  to  this  case^  but 
claimed  the  protection  of  the  Court  for  the  Plaintiff, 
mider  the  27th  section  of  tlie  39th  Geo.  S.  c.  79.  (&}, 
which  he  urged  would  entitle  the  Plaintiff  to  a  verdict 
fi)r  the  three  hundred  copies  printed  on  unstamped 
paper,  and  intended  to  ferm  a  vc^me,  on  the  first  and 
last  leaves  of  which  the  name  of  the  printer  '*  Scoif^  ap- 
peared, the  Plaintiff  having  printed  the  intermediate 
numbers  only,  which  were  printed  between  the  time  of 
&(A(%  bankruptcy  and  the  time  of  his  obtaining  his 
certificate,  Scott  having  then  resumed  the  work,  and 

{a)  Wlikb  enacts,  « That  in  the  same  shall  be  tfold  or  given 

•Qme  part  of  every  newspaper  pr  wrnvf^  shall  print  upon  the  front 

other  such   paper  as  aforesaid,  of  every  such  paper,  if  the  sasie 

there  shall  be   printed   the  true  shall  be  printed  on  one  side  only. 


sad  rttl  name  and  names,  add^  and  upon  the  first  and  last  leavea 

tioQ  and  additions,  and  place  and  of  every  paper  or  book  which 

places  of  abode  of  the  printer  shall  consist  of  more  than  one 

sad  priotersy  and  poUisher  and  leaf,  in  legible  characters,  his  or 

pnblishen  of  the  same,  and  also  her  name,  and  the  aaaae  of  the 

a  true  description  of  the  place  city,  town,  parish,  or  place,  and 

idkcre  the  same  is  printed.''  also  the  name  (if  any)  of  the 

(I)   Which  enacts,  «  That  square^    street,   lane,  court,   or 

every  person  who  shall  print  any  place  in  which  his  or  her  dwell*- 

pspcr  or  book  whatsoever,  which  ing-house  or  usual  place  of  abode 

ihan  be  meant  or  intended  to  be  shall  be/' 
published  or  dispersedt  whether 

having 
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1818.       baying  also  printed  the  first  sheets  before  his  bank- 
ruptcy. 

Dallas  J.  If  there  were  the  least  doubt  in  this  case, 
I,  for  one»  should  be  disposed  to  grant  a  rule  nisi^  on 
the  ground  now  for  the  first  time  urged,  were  I  not 
afiraid  of  establishing  a  dangerous  precedent.  No  dis- 
tinction was  taken  at  the  trial  between  the  published 
and  unpublished  numbers,  nor  was  the  statute  of  the  S9th 
Geo.  3.  c.  79.  alluded  to ;  nor  was  any  evidence  adduced 
in  support  of  this  distinction.  I,  therefore^  think  that 
this  rule  ought  not  to  be  granted. - 

Park  and  Bubrough  Js.  c<Micurred. 

Rule  refused. 


Jan.  »7.  Smith  v.  Hobne  and  Others. 

In  an  action  of     ASSUMPSIT  Ui  recover  the  sum  of  672.  9^  Sd.  the 
assumpsit  yjue  of  a  parcel  directed  to  Mrs.  JBoftinsoii,   at 

n^^dence    I^onion^  and  sent  by  the  coach  of  the  Defendants  finom 
to  pme  negli-  Worcester*    Plea,  non  assumpsH. 
^uSt^xad  a      ^^  cause  was  tried  ^before  Dallas  J.,  at  the  sittings 
gRMt  neglect     after  the  last  term,  When  it  appeared  in  evidence  that  the 
will  defeat  the  parcel  arrived  in  Ixmdon^  but  was  lost  in  the  course  of  de- 
given  bv  car-    li^^ry  from  the  cart  of  the  Defendants,  which  was  attended 
riert  for  the      by  one  person  only,  whereas  it  was  usual  for  the  Defend- 
l^^^'^j^  '    ant  and  most  other  carriers  to  send  two  persons  to  accom- 
qpomibility.       pany  their  cart  It  appeared  also  that  the  servant  of  the 
Plaintiff  had  knowledge  of  the  usual  notice  which  was  in 
the  office  of  the  Defendants,  that  they  would  not  be 
answerable  for  goods  above  the  value  of  61^  unless 
8  entered 


IN  THE  Finr^siGHTH  Year  of  GEORGE  IIL  145 

entered  and  paid  ibr  acoordiogly.    It  was  stated  to  tbe        1818. 

jaiy  by  Dallas  J.  that  the  only  question  for  their  deter- 

mination  was,  whether  the  Defendants,  by  sending  the 

cart  attended  by  one  man  only,  had  or  had  not  been 

guilty  oi  gross  n^ligence.    The  jury  found  that  they 

had,  and  accordingly  gave  a  verdict  for  the  Plaintiff  for 

the  whole  sum  sought  to  be  recovered. 

Besl  SexjL  moved  for  a  rule  nisi  to  set  aside  the  verdict, 
and  have  a  new  trial,  on  the  ground,  that  the  charge  of 
negligence  could  not  be  imputed  to  the  Defendants.;  and 
diat,  although  the  jury  had  by  their  verdict  found  that  the 
Defendants  had  been  guil^  of  gross  n^ligence,  still  the 
Plaintiff  (not  having  in  the  declaration  laid  the  charge 
of  D^gence  against  the  Defendants)  could  not  be 
benefited  by  such  verdict.  He  urged,  that  the  present 
sction  was  founded  on  contract,  not  tort,  and  clearly  to 
be  distinguished  from  the  case  of  £^  v.j^9»(a),  where 
gross  negligence  was  averred  in  the  declaration.  He 
dted  ako  Levi  v.  Waterhouse  {b). 

Dallas  J.  This  was  an  action  against  the  Defend- 
intB  as  carriers.  The  only  question  in  the  cause  was, 
whether  the  Defendants  had  conducted  themselves  with 
gro86  negligence :  the  case  went  to  the  jury  on  that 
qaestion  only,  and  they  found  that  there  had  been  gross 
negligence.  The  evidence  was,  that  most  carriers  sent 
two  persona  to  deliver  their  parcels,  and  that  the  De- 
fendants in  general  sent  two ;  but  that,  in  this  instance^ 
they  sent  one  only,  who,  while  delivering  some  of  the 
parcels,  left  the  contoits  of  the  cart  exposed  to  plunder. 
If  negligence  could  be  imputed  to  the  Defendants,  I  am 
of  opinion,  that  evidence  to  prove  it  was  admissible 

(«)  i6  EasU  S44«  (^)  >  ^'^f  s8o. 

under 


e     J^t*.**  #    ^^S^ 
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ISIS.        under  the  declaradon  as  now  framed,  and  that  the  Ter* 
diet  of  the  jury  should  not  be  disturbed. 

Pabk  J.  A  case  of  grosser  negligence  than  this  I 
have  hardly  ever  known.  The  doctrine  of  carriers  ex- 
enqpting  themsdves  from  liability  by  notice  baa  been 
carried  much  too  far.  I  see  nothing  in  the  objections 
which  have  been  urged  by  my  brother  Best^  to  induce 
me  to  think,  that  the  verdict  is  not  perfectly  right. 

BuBROUGH  J.  The  doctrine  of  notice  was  never 
known  until  the  case  of  Torward  v.  PitUtrd  (a),  which  I 
argued  many  years  ago.  Notice  does  not  constitute  a 
qpedal  contract ;  if  it  did,  it  must  be  shewn  on  the  record ; 
it  only  arises  in  defence  of  the  carrier ;  and  here  it  is  re- 
butted by  proof  of  positive  negligence.  I  lament  that  the 
doctrine  of  notice  was  ever  introduced  into  Weshninsier* 
HOL 

Rule  reftised. 

(a)  I  r.J{.  «7.  montt  A  Campb.  40>    Birkett  v. 

{b)  See  Wilson  ▼.  Freemant  nrilUMy%Barm.^Ald. ^$6.  B^ 
3  Campb*  537.     Dawn  t.  Fro^    denbam  v.  Betmett^  4  Price,  31. 


Jan.  aSi 


Lowes  v.  Kermode. 


After  iMue  A  RULE  nisi  had  been  obtained  by  Pell  Serjt.  to  stay 
joined,  and  no-  proceedings  in  this  cause,  on  the  ground,  that  after 

ifivent  1  catuc   ^^^^^  joined,  and  notice  of  trial  given,  the  parties  had 

wa*»  referred. 

jt  aiipcared  doubtful  on  affidavkt,  whether  the  iward  wai  made  previom  or  tub* 
sequent  to  A  revocation  of  the  submistion.  The  Court  refused  to  stay  proceedingt» 
but  left  the  Defendant  to  plead  the  award. 

I  agreed 
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agreed  to  refer  the  cause  to  arbitration,  and  that  an        1618. 
award  had  been  made. 

Bea  Seijt.  now  ahewed  cause  on  affidavits,  statingi  that 
the  Plaintiff  having  been  dissatisfied  with  the  conduct  of 
one  of  the  arbitrators,  application  was  made  to  one  of 
them  to  deliver  up  the  papers  relative  to  the  matters  re- 
ferred, at  twelve  o'clock  on  the  day  on  which  the  award 
was  made,  which  he  refused  to  do  until  he  should  have 
made  his  award ;  whereupon  the  Plaintiff  executed  a 
deed  of  revocation,  and  served  it  on  the  arbitrators  be- 
fore four  o'clock  in  the  afternoon  of  that  day.  Best  con- 
tended that  the  time  of  making  the  award  being  the 
matter  in  dispute^  a  jury  constituted  the  proper  forum 
before  which  that  question  should  be  tried ;  for  that, 
before  them,  the  arbitrators  might  be  called  to  prove 
the  precise  time  of  making  the  aWard.  The  Court 
would,  therefore,  put  the  Defendant  to  plead  the  award 
pm  darrein  oondnuanee. 

Lais  and  Pett^  Sajts.,  in  support  of  the  rule,  con- 
tended, that  the  Court  might  interfere  in  a  summary 
way. 

Sed  per  curiam.  What  we  should  do  in  case  of  an 
undisputed  award,  is  another  question.  Here^  the  award 
is  disputed ;  and  the  Court  will  not,  upon  motion,  de- 
cide this  controverted  matter.  The .  award  must  be 
pleaded,  when  the  Plaintiff  may  ather  reply  or  demur ; 
bat  the  question  will  most  properly  be  disposed  of  by 
a  jury. 

Rule  discharged. 


us 
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1818. 


Jan*  »9« 


Leigh  v.  Sherry. 


The  Court  wiH 
not  change  the 
CQitody  of  a 
prisoner  where 
the  crown  is 
concemedy 
without  the 
express  con- 
sent  of  its  offi- 


JpELL  Serjt.  moved  to  commit  the  Defendant  to  the 
custody  of  the  warden  of  the  Fleets  at  the  instance  of 
the  Defendant,  a  prisoner  in  Hchester  goal  for  penalties 
at  the  suit  of  the  crown.  He  had  been  brought  up  by  Aa- 
beas  corpus  ad  testificandum jiic  The  question  for  the 
Court  to  decide  was,  whether  the  crown,  by  refusings  to 
consent,  could  prevent  the  removal  of  the  prisoner  to  the 
Fleet? 


Dallas  J.  In  a  similar  case  before  Heath  J.  a  lew 
years  since^  I  remember  that  he  refused  to  interfere. 
The  Court  cannot  act  in  this  case  without  the  consent 
of  the  crown. 

Pell  took  nothing  by  his  motion. 


See  Ho4gson  v.  Templet  Jimte, 
V.  503.  S,  C.  X  Marsh*  z66. 
Bamesy  385.    Sandys  y.  ^icejg 


Bamesf  388*  Cnrrie  r.  H^ammrt 


Pek.  3. 


ToMSET  V.  Napier. 


Q^NE  of  the  bail  in  this  case  stated  himself  to  be 
tenant  by  the  curtesy  of  lands  in  the  Isle  of  Man. 
The  Court,  without  requiring  any  affidavit,  or  other 
evidence  that  the  law  of  tenancy  by  the  curtesy  ex- 
tended to  the  Isle  of  Many  deemed  him  sufficiently  qua^- 
lified  to  pass  as  bail,  and  were  about  to  permit  him  to 
justify,  but  ultimately  rejected  him  on  the  ground  of 

dence^bit  the    &  misdescription. 

law  of  tenancy 

b^  curtesy  prmlli  there. 


Semldet  that 
the  Court  will 
permit  bail  to 
justify)  as  ten- 
ant by  the 
curtesy  of 
lands  in  the 
Isle  ofMaUf 
without  affidaF 
Tit  or  other  evi< 
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Levy  v.  Barnard.  i?^^. -j. 


'TROVER  for  a  policy  of  insurance  on  goods  in  a  ship  The  Plaintiff; 

caDed  the  Aurora  at  and  from  Pillau  to  Swine^  "^u^^^    ^ 

aoroaai  order* 

mimde.    Plea,  not  guilty.     At  the  trial  before  GMs  ed^.,  hiscor- 

C  J.  (Zow&OT  sittings  after  last  Trm/Vy  term,)  the  jury  respondent 

found  a  verdict  for  the  Plaintiff,  subject  to  the  opinion  ^n  insurance 

of  the  Court  on  a  case  of  which  the  following  is  the  sub-  on  his  account. 

stance.    On  the  2Sd  December,  1813,  Messrs.  SpittOy  J^5i7of^^**' 

MoOingy  and  Co.  ofLondofi,  having  received  an  order  ploying  the 

from  the  Plaintiff,  resident  at  5^/m,  to  effect  an  insur-  I|efcndantas 

ance  for  his  account,  on  goods  therein  described,  and  effect  insur- 

and  valued  at  2160/.  per  the  ship  Aurora^  from  Pillau  ances  on  his 

to  Sannemunde.  in  a  sufficient  amount  to  cover  such  in-  ®^  *<^«|""' 
'  ^  and  for  his  cor- 

terest,  premiums,  commission,  &c.    Spitta,  Moiling^  and  respondents 

Co.,  being  merchants,  and  not  in  the  habit  of  effecting  abroad,  and  in- 

thdr  own  insurances,  or  those  of  their  correspondents,  ^  effect  this 

delivered  to  the  Defendant,  an  insurance  broker,  in  part-  insurance,  but 

nershipwith  his  lather  (since  deceased),  the  following  ^ol^eS- 

written  order,  requiring  him  to  effect  the  insurance :  tiff^s  name. 

The  Plaintiff* 

"  Messrs.  John  Barnard  and  Son,  amount  of  the 

^  Please  to  insure  and  cover  premium,  commission^  premiums, 
Q,^  a8o/.,  to  A.; 

but  that  fact 
was  not  known 
to  the  Defendant  at  the  time  of  effecting  the  insurance.  A»  was  Indebted  to  the  De- 
fendant in  iXfOoo/.,  including  the  amount  of  the  premiums,  and  in  the  course  of  the 
next  year  paid  the  Defendant  33»ooo/.,  but  incurred  further  debts,  bo  as  always, 
throughout  the  year,  to  leave  a  balance  in  favour  of  the  Defendant  to  a  greater 
amoant  than  the  sum  due  for  the  premiums.  The  Defendant  received  385/.  from  the 
undcnrriters,  on  the  lossy  and  passed  the  same  to  A's  account  s  Held,  that  the  De- 
fendant had  no  general  lien,  and  that  the  particular  lien  was  discharged,  as  the  Defend- 
ant most  be  considered  as  having  been  paid  the  amount  of  the  premiums.  If  a  broker, 
having  a  lien  on  a  policy,  part  with  it,  his  lien  revives  on  repossession. 

Vol.  VIU.  M  I E 
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1318.  I  E  6  f  7.  9.  10.  IS,  14,7  ,g  Casks 

15,  IG.  18.  20.  23,  24.5 

820  valued  on  sugars. 
1340  logwood,  3202  pieces. 

2160  per  the  Aurora^  Captain  C.  Green. 
Covered  is  2490/.  from  PiUau  to  Swinemunde. 
December  23,  1813.  ^ittOj  MoUingj  and  Co." 

The  Defendant's  house  was  in  the  habit  of  effecting 
all  the  insurances  for  the  house  of  Spitta,  MoUingf  and 
Co.  and  for  their  correspondents,  by  their  order.  The 
Defendant's  house  effected  the  insurance  in  the  name  of 
Spttfaj  MoUingy  and  Co.,  and  debited  them  with  the 
premiums,  and  handed  them  the  policy.  Spitta^  Moiling^ 
Co.  transmitted  an  account  of  such  premiums,  and  of 
their  commission  on  the  insurance  to  the  Plaintiff;  and 
the  Plaintiff  paid  the  amount  to  Spitta^  Moiling^  and  Co. 
by  a  remittance  inclosed  in  the  following  letter,  but  the 
Defendant  did  not  know,  until  after  the  insolvency  of 
Spitta^  MoUingy  and  Co.,  that  they  had  been  paid : 

«  Betlirh  ISthFebruaty,  1814. 
"  Messrs.  Spitta^  MoUing^  and  Co.  in  London. 
^^  I  wrote  to  you  on  the  Sth  instan^  to  advise  you 
that  the  Aurora^  Green^  master,  was  not  yet  arrived ;  her 
entering  into  a  Swedish  port  having  only  been  a  report 
which  did  not  prove  to  be  correct,  I  requested  you»  there- 
fore, to  procure  a  new  insurance.  It  is  with  great 
pleasure  I  received  yesterday  your  letter  of  the  31st  Z>e- 
cember^  inclosing  iusurance  account  on  24902.  upon  my 
goods  per  Aurora^  amounting  to  280&  8a  agakitt 
which  you  will  do  the  need&il  to  my  credit  with  the 
enclosed." 

167A 
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^     ».    d. 

167     B     9    jj-    January^  three  inonth&'  date,  (ax 

G.  Jeffrey  and  Sons. 
117     0     7i  TV    January^  three  months'  date,  on    BabkaIMIv 

Philip  and  Lee^ 


4S8B4    4    4j^    together    on    your    place^    first  at 
Messrs,  Beid^  Iroi$^9  and  Co. 
(Signed)  WdlfLevyr 

A  loss  being  claimed  by  the  Plaintiff,  the  policy  was 
in  or  about  June^  1814,  delivered  by  SpittOy  MoUingy 
and  Co.  to  the  Defendant,  for  the  purpose  of  enabling 
him  to  procure  an  adjuBtment  of  the  loss ;  and  actions 
were^  by  direction  of  the  Plaintiff's  son,  who  was  then 
in  Bnglandf  eommenced  in  the  Plaintiff's  name,  against 
such  of  the  underwriters  as  refused  to  settle.  Prior  to 
the  ecMnmencemmt  of  and  pending  such  actions^  various 
interviews  took  place  between  the  Defendant  and  the 
Plsintiff's  son,  on  the  subject  of  compromising  sudi 
loss;  and,  after  various  proposals  had  been  made  as  to 
the  amoimt  of  such  compromise^  three  of  the  under- 
writers, whose  subscriptions  amounted  to  550/.,  agreed 
to  eompromise  the  loss  claimed  at  70  per  cent^  making 
the  sum  of  385/.  and  settled  the  amount  of  such  com- 
promise on  their  respective  subscriptions  in  account 
current  with  the  Defendant,  who  passed  the  same 
amount  (less  U  185.  %d.  brokerage)  to  the  credit  of 
jSjM^  MoUing,  and  Co.  in  their  general  account  with 
him,  under  date  of  the  Slst  December^  lSl4f.  The 
Plaiuliff,  shortly  after,  drew  for,  and  Spiitch  Moiling, 
and  Co.  duly  paid  him  the  amount  of  such  compro« 
misedloss. 

AVhen  the  policy  was  delivered  up  by  Spittaf  MoUing^ 

and  Co.  to  the  Defendant,  to  settle  such  compromised 

loss  with  the  underwriters,  the  Defendant  knew  that  the 

M  2  Phiintiff 
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1818..  Plaintiff  was  tbc  owner  of  the  policy,  and  was  interested 
in  the  proceeds  thereof;  and  the  Plaintiff  knew  that  the 
Defendant  was  the  broker  who  had  been  employed  to 
effect  the  insurance.  The  Defendant  being  requested 
by  the  Plaintiff's  son,  prior  to  the  insolvency  otSpiita^ 
Mottingj  and  Co.  to  deliver  the  papers  relative  to  the 
insurance  and  loss  to  Mr.  Hally  the  Plaintiff's  attorney, 
in  order  that  he  might  advise  on  the  measures  to  be 
taken  against  the  underwriters,  he  delivered  all  of  them 
accordingly,  except  the  policy,  which  he  declined  to  part 
with. 

There  was  an  open  account  between  the  Defendants 
house  and  Spitta^  MoUingj  and  Co.  from  the  time  of 
effecting  the  insurance  for  the  Plaintiff  to  the  period  of 
SpiHoj  Moiling^  and  Co.'s  bankruptcy. 

On  the  SUt  December^  1813,  Spitta^  MaUtngy  and  Co« 
were  indebted  to  the  Defendant's  house  in  21,676/.  on 
such  open  account,  including  the  premiums  of  insurance 
per  the  Aurora.  In  the  course  of  the  next  year,  Spitia^ 
McUingj  and  Co.  paid  to  the  Defendant,  or  the  Defend- 
ant received,  on  account  of  losses  and  returns  on  insur- 
ances effected  for  them,  the  sum  of  35,000/.  and 
upwards,  but  the  Defendant's  house,  in  the  mean  time, 
continued  to  effect  other  insurances  for  the  house  of 
SpUtOj  McUingj  and  Co.  On  the  Slst  December,  18H, 
the  Defendant  was  a  creditor  of  Spiita,  MoUingj  and  Ca 
to  the  amount  of  6684/.  on  such  open  account,  and, 
during  all  the  time  aforesaid,  SptttiZy  MoUingj  and  Co. 
continued  indebted  to  the  Defendant's  house  on  the  said 
account  to  a  considerably  greater  amount  than  the  pre- 
miums of  the  insurance  in  question. 

Before  the  commencement  of  this  action,  the  Plaintiff 
duly  demanded  the  policy  mentioned  in  the  declaration 
from  the  Defendant,  and  the  Defendant  i*efii8ed  to 
deliver  it. 

The 


IK  THE  Finr-xiGHTH  Year  of  GEORGE  IIL  1«S 

The  question  for  the  opmioo  of  the  Court  was,  whe-        18]  8« 
ther,  under  these  circumstances,  the  Plaintiff  was  entitled 
to  recover.    If  the  Court  should  be  of  opinion  that  he 
was,  the  verdict  for  the  Plaintiff  was  to  stand,  otherwise 
a  verdict  was  to  be  entered  for  the  Defendant. 

Copley  Seijt.  for  the  Plaintiff.    It  is  dear,  that,  under 
the  drcumstances  of  this  case^  the  Defendant  must  have 
known  that  Spitta^  Moiling^  and  Co.  were  acting,  not 
on  their  own  account,  but  merely  as  the  agents  of  Za^. 
Spittoy  Moiling^  and  Co.  were  intermediate  parties  be» 
tween  Levy  and  Barnard,  and  agents  for  both,  and  were 
in  the  habit  of  handing  over  to  Barnard  all  the  instruc* 
ticMis  to  eflfect  policies,  which  they  received  from  their 
ibrdgn  correspondents.    This  was  a  sufficient  indication 
to  the  Defendants  that  Spitta,  MdUing,  and  Co.  acted  as 
sgeuts,  and  not  on  their  own  account.    Maanss  v.  Hen" 
derson  (a).     In  Westwood  v.  Bell  (&),  it  is  said  by  Gibb$ 
C.  J.  *'  The  only  question  is,  whether  the  broker  knew, 
(NT  had  reason  to  believe,  that  the  person  by  whom  he 
was  employed  was  only  an  agent."     Here  the  question 
IB,  whether  there  be  any  lien  for  these  premiums.  SpUiOf 
MoUingj  and  Co.  were  agents  for  the  Defendant,  for  the 
purpose  of  receiving  the  amount  of  the  premiums  from 
the  Plaintiff;  payment  to  them  was,  therefore,  payment 
to  the  Defendant  ^  In  the  open  account,  moreover,  be- 
tween Spitta,  MolUngj  and  Co.  and  the  Defendant,  there 
was  a  balance  of  more  than  1 1,000/.  paid  over  by  Spitta, 
McHlUng,  and  Co.  to  the  Defendant,  and  therefore  these 
premiums  having  been  included  in  that  balance,  must 
be  considered  as  paid;    and  therefore  the  Defendant 
could  have  no  lien  on  the  policy. 

Bosanquet  Scijt.  contra.     This  is  completely  a  new 
attempt  of  the  party  insured,  to  get  his  policy  out  of  the 

[a)  I  SMtt  335.  (i)  4  Cafi^.  353. 

M  S  hands 
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1818.       hands  of  the  lMX>ker.     The  Court  has  always  hdd,  that 
he  is  not  entitled  to  bold  the  policy  in  lien,  for  any  thing 
more  than  the  particokur  piemium.      Supposing  that 
Barnard  knew  Ijoyy  for  whom  he  eflfected'the  poUcy»  to 
be  a  foreigner,  heslill  had  a  lien  for  his  premiums ;  and 
Whitehead  v.  Vaughan  (a)  proves,  that,  if  a  party  once 
had  a  lien  on  an  instmment,  though  it  come  back  into 
his  handfl^  after  he  had  parted  with  it,  even  by  the  means 
ist  a  strong  aanoeavre^  he  shall  have  the  boiefit  of  it^ 
and  the  lien  is  revived.     If  then  the  lien  revives^  the 
only  qaestion  is,  ^  Has  the  premium  been  paid  to  the 
broktf  ?*'     It  is  true^  Lety  remits  the  money  to  SpiUa^ 
Moiling  and  Cob,  but  of  diat  circumstance  Barnard  was 
ignorant*  It  has  been  said,  that  SpiUoy  McOing^  and  Co. 
were  the  agents  ctBamard^  for  the  purpose  of  receiving 
this  money.  That  is  not  so.  The  foreign  merdiant  must 
employ  a  broker,  and  Barnard  was  the  tnroker  employed 
by  the  PlaintiS;  Concerns  of  great  magnitude  existed  on 
both  sides,  between  Barnard  and  SpitiOj  Moiling^  and  Co., 
but  there  mas  always  a  balance  against  Spitia^  MoUing, 
andCo.,  to  a  greater  extent  than  this  premium.    SpiUa^ 
Mooing,  and  Co.  have  never  made  any  apprc^riatioa  of 
any  of  the  nwnerous  payments  made  to  this  account.    It 
is  clear  law,  that  the  party  receiving  has  a  right  to  refer 
the  payments  to  the  debt  for  which  he  has  the  least 
security.     Ne^marchr.Clwf{b)y  Kirly  y.  Duke  tf  Marl^ 
borough  {c)j  Bosanquet  v.  Wray  {d\  show  the  power  of 
appropriating  general  payments.     Under  these  drcum*- 
stances,  the  Defendant  has  never  received  the  money, 
dther  from  the  PIainti£P  <st  from  SpittOy  MolUng^  and 
Co.,  and  is  therefore  entitled  to  have  the  verdict  entered 
'  for  him. 

(s)  CtKtk^s  Bankrupt  Lawy       (c)  %M.^S.  i8, 
547.  7A  ed.  Id)  Ante  VI.  597.     S.C  % 

{b)  %A  East,  a39«  Marsh,  3x9. 

Dallas 
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Dallas  C.  J.  This  case^  certainly,  is  not  very  cor-  1818. 
rectly  stated,  and  the  point  to  be  considered  by  the 
Gwrt  is  rery  incorrectly  stated ;  for  it  refers  to  the 
general  and  not  the  particular  balance.  It  is  clear,  that 
all  the  premiums  have  been  paid  by  the  Plaintiff  to. 
SpittOf  McUingj  and  Co.  It  is  equally  clear,  that  the 
broker  had  a  right  to  retain  the  policy,  until  paid,  against 
SpUiOj  MoUingy  and  Co.,  by  whose  order  it  was  effected. 
Tbe  question  therefiNre  is,  whether  he  has  been  paid ; 
for,  according  to  the  cases  cited,  the  lien  would  revive 
on  re-possessioQ  of  the  policy.  In  the  open  account, 
tbe  policies  are  included  in  the  21,676A,  and  there  is  a 
fHfli  of  33,0002.  atid  upwards,  contra.  It^  dierefbre, 
appears  to  me^  that  the  money  due  for  premiums  was 
included  in  the  open  account,  and  paid,  and^  moreover, 
in  tUs  aame  aocoont,  the  particular  premium  is  smaller 
than  the  adjusted  sum  for  the  particular  loss  received 
bjr  SpiUOy  Molliogf  and  Co.,  on  the  same  policy.  Under 
these  circumstances,  I  am  of  opinion,  that  the  Defend- 
ant is  not  entitled  to  this  lien,  and  that  the  verdict  for 
the  PlajAtiff  must  stand. 

Fabk  J«  concurred. 

BuaaouGH  J.  If  the  Defendant,  in  this  case^  were 
aliowed  to  retain  the  policy,  he  would  put  himself  in  a 
better  situ^on  than  any  other  broker  ever  yet  enjoyed. 
Bat,  independent  of  that,  under  the  statement  of  the 
ftooount,  I  am  of  opinion,  that  the  Defendant  has  no 
right  to  retain  his  lien. 

Judgment  for  Plaintiff. 
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m»  3<  Sheldon  and  Others,  Assignees  of  the  Estate 
and  Efiects  of  De  Roche  and  Others^  v^ 
Rothschild, 

^.jlr^abiU  ^ssujifpsjrp  fo^  money  had  and  received.  At  the 
AooLf  which  trial  of  the  cause,  before  Park  J^  at  the  sittings 

B^  who  was       j^y  j^^  Michaelmas  term,  a  verdict  was  found  for  the 

not  then  in-  ' 

debtedtoi4.»     Plaintifis  for  the  sum  of  163/.  85.  9i.,  with  liberty  to 

*J^®P*^  f'  ^^  Defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
came  indebted  should  be  of  opinion  that  the  action  was  not  maintaia- 
to  A.  in  »36/.  able.  On  application  to  the  court  in  Hilaty  term  kst, 
Siea  diiBw*on  '®'  **^  purpose,  the  Court  directed  a  case,  which  was, 
him  for  263/.    in  substance,  as  follows : 

^^*^iVL  '^^^  Plaintiffs  are  the  assignees  of  Rudolpha  Tschiffebi 
400/.,  and  his  ^  Boche^  John  Perrifij  and  Henry  Lewis  John  Samuel 
last  bill  was  Bodolphus  Rochasj  who  became  bankrupts,  on  the  20th 
its  fuU  value'  •^'^*^'"^^'  1816,  between  the  hours  of  ten  and  eleven 
to  be  paid  for  o'clock  in  the  morning,  and  a  commission,  dated  the  Sd 
on  a  cert^  Aprils  was  issued  against  them,  under  which  the  Plain- 
day  .B.  com-      ^^  ^^^ ^  ^uly  chosen  assignees. 

mitted  an  act  Previous  to  their  bankruptcy,  the  bankrupts  had 
and  requested*  dealings  with  Mr.  Otte^  of  Hamburgh^  and  on  the  Ist 
C.  to  keep  the  January^  1816,  Mr.  Otie  drew  a  bill  on  the  bankrupts, 
^!!ld'f*!/'m  ^'^^  *^^^*'  payable  two  months  aRer  date,  which  the 
B.  had  paid  bankrupts  accepted.  At  that  time  the  bankrupts  were 
the  bill  for        not  indebted  at  all  to   Mr.  Otte^  but  they  became  in- 

f °°  '*  r./  debted  soon  afterwards,  to  an  amount  of  between  200/. 
was  not  en-  ' 

titled  to  the      and  300/.    On  Friday ^  the  1 6th  oi  February^  the  bank- 
money  until 
the  bill  for 

400/.  was  paid.  Three  days  after  the  bankruptcy,  A*^  ignorant  of  tiiat  fact,  accepted 
the  billy  and  afterwards  paid  the  money  to  C.»  on  an  agreement  that  he  should  resist 
any  claim  of  the  assignees.  The  bill  for  400/.  at  this  time  remained  over  due  and 
unpaid  in  the  hands  of  A*f  and  B,  was  indebted  to  him  in  more  than  the  amount  of 
the  bill  in  question :  Held»  that  the  assignees  of  B>  could  not  recover  against  C.»  he  being 
in  the  same  situation  as  A*^  who  had  a  larger  claim  against  the  estate  of  J?.,  this  being 
considered  a  case  of  mutual  credit  between  An  and  the  bankrupts. 

mpts 
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rupts  drew  on  Mr.  (Hte  a  bill  of  exchange,  payable  in  1818. 
marks  banco,  for  the  balance  of  what  Mr.  Otte  would 
owe  tbeniy  in  the  event  of  the  bill  for  400/.  being  paid 
when  due.  The  bill  was  drawn,  payable  to  the  bank-  Rothschild. 
mpfs  order,  three  months  after  date,  and  was  by  them 
sold  on  Change  on  the  same  day,  and  the  Defendant  be- 
came the  purchaser  for  the  sum  of  164/.  8s.  9d.  ster- 
Ung,  to  be  paid  for  on  the  following  Tuesday,  the  SOth 
of  February* 

Before  the  Tuesday  came,  the  bankrupts  found  them- 
sdves  embarrassed,  and,  in  consequence,  wrote  to  Mr. 
Bothschildj  stating,  that  they  should  not  call  for  the  ' 
amount  of  the  bill  sold  to  him,  as  the  money  would  not 
be  due  to  them,  as  they  would  be  unable  to  pay  the  bill 
for  400Z.,  drawn  on  them  by  Mr.  Otfe,  and  which  would 
fidl  due  the  4th  March.  This  communication  was  made 
to  the  Defendant  on  the  Tuesday  morning,  the  20th 
Idruaryy  before  twelve  o'clock,  with  an  intention  to 
place  all  the  parties  in  the  same  situation  as  if  the  bill 
drawn  on  Mr.  Otte,  and  sold  to  the  Defendant,  had  not 
been  drawn  at  all,  Mr.  Otte  not  having,  in  point  of 
fiict,  occepted  the  bill,  as  it  had  not  reached  him  in  the 
intermediate  time  between  the  drawing  of  it  on  Friday, 
the  16th  Fdntuny^  and  the  countermand  on  Tuesday, 
ihe^Q^  February.  On  the  same  day,  the  bankrupts 
wrote  to  Mr.  Otte,  at  Hamburgh,  to  the  same  efiPect, 
but,  before  the  arrival  of  the  letter,  Mr.  Otte,  on  the 
23d  February,  accepted  the  bill,  and  afterwards  paid 
the  amount  of  it,  when  due,  to  the  Defendant,  on  an 
agreement,  that  the  Defendant  should  resist  any  claim 
of  the  assignees,  and  that  Mr.  Otte  should  indemnify 
the  Defendant  in  so  doing.  At  that  time,  the  first-men- 
tioned bill  for  4002.  was  over  due  and  unpaid  in  Mr. 
0//e's  hands,  and  the  bankrupts  were  indebted  to  him 
upon  it  in  more  than  the  amount  of  the  bill  in  question. 

The 
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the  PUuntifi  were  entitled  to  reeorer  the  mid  Mm  of 
164L  Ss.  9JL9  as  money  had  and  Teeeired  bj  tlie  De- 
fendant to  the  nie  of  the  Flaintifi.  If  die  Court 
thoold  be  of  that  opmion^  the  Terdict  wm  to  atandy  if 
noC^  a  nonsmt  was  to  be  entered. 

Lens  Seijt,  for  the  Plaintifl^  oontendedt  that  the 
money  was  held  by  the  Defendant  for  the  faatikniptiy 
and  was  under  their  oontrool,  and,^  consequently,  anlgect 
to  the  operation  of  Uie  bankrupt  Uws.  He  cited  WStts 
and  Freeman,  (a) 

Vau^an  Seijt,  finr  the  Defendant,  conUndedl,  t^ 
die  Haintifi  could  not  have  recovered  againat  OiUf 
and,  therefor^  could  not  succeed  in  this  actim  against 
the  Defendant 

Dallas  J.  This  bill  having  been  accepted  by  OUe^ 
htf  of  course,  became  liable,  but  Ae  money  did  not 
become  due  to  the  bankrupts,  until  payment  fay  (hem 
of  the  bill  of  400^.  which  had  not,  at  the  thae  of  the 
bankrupt^,  become  due;  this  was,  in  fiicC^  a  case  of 
mutuid  credit  between  OUe  and  the  bankrupCa,  previ- 
ously to  their  bankrupt^.  The  Plaindfi  could  not 
have  enforced  payment  against  OtU  /  his  daim,  in  re- 
spect of  the  b91  for  400iL,  would  have  been  a  aaffident 
defisnce,  and  the  present  Defendant  has  a  right  to 
stand  in  the  same  Mtuation.  It  is  quite,  dear,  that 
the  Plaintiflb  cannot  be  entitled  to  recover. 

Park  J«  and  Bvrrouoh  J,  concurred. 

Judgment  of  nonsuit 

(a)  i%B€^tf6$6. 
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MeRITON  v.   GiLBEE.  FASf 

jDEPLEVIN.    The  Defendant  avowedi  as  adflatal*  ^n  avowing,  as 
stratrix  of  WiUiam  GUbee,  deceased,  that  one  Ja$nes  SS^tor, 
(jM&fif,  for  the  space  of  two  years  and  a  half,  next  before  under  the  su- 
aad  ending  on  the  25th  of  December^  1809,  and  from  ^^^  ^^^^ 
thence  until  and  at  the  time  of  the  death  of  the  said  j.  x^'  it  is' not 
Wmiam  GUbie^  held  and  enjoyed   the  dwellingJiouse  necetsaiyfor 
and  doses,  in  which,  &c.,  as  tenant  thereof,  to  the  said  to'sut^e^  fo^' 
William  GUbee^  by  virtue  of  a  certain  demise,  made  to  what  term  the 
him  the  said  James  Gilbce,  at  and  under  the  yearly  rent  **^'  ^^^  ^^ 
of  28(M^  payable  half-yearly,  on  the  24tb  of  June  and  Quaere,  whc- 
the  25th  of  December.     That  WiUiam  Gilbee^  for  and  ther  the  statute 
daring  all  the  time  aforesaid,  was  seised  in  his  demesne,  I*     aopHes 
as  of  fee^  of  and  in  the  said  dwelling-house  and  closes,  to  rents  arising 
and  that  he  died,  bmng  so  seised,  on  the  24fth  February^  S  ^'S*' 
1810;  and  that  on  the  9th  Jvne  fi>llowiog,  admini- 
rtratioa  of  his  effects  was  duly  granted  to  the  Defend«> 
iBt    That,  because  the  sum  of  61  \U  4j«,  parcel  of  the 
sum  of  7002.  of  the  rent  aforesaid,  for  the  space  of  two 
years  and  a  faal^  ending  on  the  24th  of  Decewtber^  1809, 
and  from  thence  until  and  up  to  the  time  of  the  death 
of  the  said  WiUiam  Gilbee,  was  due  and  unpaid  to  him 
fifom  the  said  James  GUbee^  and  from  and  after  the 
death  of  the  said  WiUiam  GiUfee^  until  and  at  the  said 
time,  when,  &&  was  due  and  in  arrear  from  the  said 
James  GUbee  to  the  Defendant,  as  administratrix  (the 
residue  of  the  said  sum  of  7002.  of  the  rent  aforesaid, 
haying  been  paid  and  satisfied)  she,  the  Defendant,  as 
administratrix,  well  avowed  the  taking  of  the  com, 
cattle,  and  goods,  in  the  declaration  mentioned,  in  the 
laid  dwelling-house  and  doses,  in  which,  &c.  (the  same 
beii^  charged  with  the  payment  of  the  said  rent,  and 

charge- 
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1818.       chargeable  to  the  distress  of  the  said  WUliam  Gilbee^ 
and  before  and  at  the  said  time,  when,  &c.,  continuing, 
remaining,  and  being  in  the  possession  of  the  Plaintiff 
only,  by  and  from  the  said  James  Gilbee^  as  his  tenant 
thereof )  and  justly,  &c.,  as  for  and  in  the  name  of  a 
distress  for  the  said  sum  of  611/.  45.,  parcel,  &&,   so 
due  and  in  arrear  as  aforesaid;  and  which  said  sum  of 
SilL  45.  still  remains  due  in  arrear  and  unpaid  to  the 
Defendant,  as  administratrix  as  aforesaid.    There  was  a 
second  avowry,  similar  to  the  above,  stating  the  yearly 
rent  to  be  of  the  value  of  290/.  85.  To  the  first  avowry, 
the   PlaintifiP  pleaded,   in  bar,  first,  non  tenuit,   and, 
secondly,  riens  in  arrear.     There  were  two  similar  pleas 
to  the  second  avowry,  and  the  Plaintiff  pleaded,  fifthly, 
to  both  the  avowries,  that  the  said  William  Gilbee  being 
seised,  &c,  died  intestate,  whereupon  the  said  dwelling- 
house,  &c.',  descended  ieuid  came  to  one  other  WiUiam 
Gilbee^  as  his  son  and  heir  at  law;  and  thereupon  the 
said  WiUiam  Gilbee^  the  son,  became  seised  of  and  in 
the  said  dwelling-house  and  closes  in  his  demesne^  as  of 
fee.     The  Defendant  added  a  similiter  to  the  first  four 
pleas,  and  demurred  generally  to  the  last ;  the  Plaintiff 
joined   in   demurrer.     At  the  trial,   before  Bosanquet 
Seijt,  at  the  last    Spring  assizes  at  Chelmsford^    the 
Plaintiff  having  consented  to  strike  out  the  last  plea  to 
which  the  Defendant  had  demurred,  without  prejudice 
to  the  legal  objections  to  the  avowries,  an  order  of  tiisi 
prim  was  made  with  the  consent  of  the  parties,  that 
a  verdict  should  be  entered  for  the  Defendant,  and  that 
it  should  be  referred  to  an  arbitrator  to  ascertain  the 
amount  of  the  arrears  of  rent  due  at  the  time  of  the  said 
WiUiam  Giliee*8  decease,  and  then  remaining  unpaid, 
and  that  the  verdict  should  be  entered  for  such  sum  as 
he  should  find  to  be  due  to  the  Defendant,     The  arbi- 
trator, accordingly,  made  his  award,  and  found  that  the 
arrears  of  rent  due  to  the  said  William  Gilbee^  at  the  time 

of 
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of  his  dece&s^  amounted  to  the  sum  of  1  G^l.  4$.,  and  that 
that  sum  still  remained  unpaid.  Judgment  was  accord- 
ingly signed  for  167/.  4s* 

Ondcfw  Seijt,  in  the  course  of  the  last  term,  had  ob- 
tained a  rule  to  shew  cause  why  the  verdict  and  judg- 
ment should  not  be  set  aside,  and  judgment  entered  for 
the  Plaintiff,  or  why  the  lait  plea  in  bar,  and  the  de- 
murrer thereto,  should  not  be  restored,  on  the  ground 
that  the  Defendant,  as  administratrix,  could  not  legally 
distrain,  as  this  was  not  a  case  within  the  provision  of 
the  statute  of  the  32  Hen.  8.  c.  37.  s.  1.  (a)  as  not  being 
a  rent  in  fee  for  life  or  in  tail. 


1818. 


Lens  Seijt.,  {Best  Serjt.  was  with  him)  now  shewed 
cause.  The  only  question,  in  this  case,  is  as  to  the  form' 
of  the  avowries ;  if  they  can  be  supported,  the  verdict  and 
judgment  must  stand.  It  is  contended,  that  Sarak 
GSbee  is  not  entitled  to  avow  on  account  of  the  charac- 
ter in  which  she  stands,  the  lease  from  William  Gilbee 
to  James  Gilbee  being  only  for  years.  But,  for  any. 
thing  which  appears  in  their  pleadings,  the  rent  may  as 
well  have  arisen  out  of  a  freehold  interest  as  out  of  a 
term  ibr  years.  James  Gilbee  may  have  held  for  life; 
it  does  not  appear  by  what  species  of  holding  Jatnes 
GSbee  held  under  William  Gilbee^  it  is  not  stated  that  it 


{a)  By  which  it  is  enacted^ 
that  the  ezecntors  or  administra- 
ton  of  tenants  in  fee  simple^ 
tenants  in  fee  tail^  and  tenants  for 
term  of  lives,  of  rent  services^ 
it&t  charges,  rents  seek*  and  fee 
£tfnisy  may  distrain  for  the  arrear- 
HP  of  all  such  rents  and  fee 
^urnt  due  to  the  testators  in  their 
liTMupon  the  lands,  tenementSf 
and  other  hereditaments*  charged 
^nth  the  payment  of  such  rents  or 
^  farms,  and  chai^^eable  to  the 
^attnu  of  the  testator  so  long  as 
the  uid  landsy  tenements,  or  here- 
^itsi&ents,  continue,  remaun,  and 


be  in  the  fieisin  or  possession  of 
the  tenant  in  demesne,  who  ought 
immediately  to  have  paid  the  said 
rent  or  fee-farm,  or  in  the  seisin 
or  possession  of  any  other  person 
or  persons  claiming  the  said  lands, 
tenements,  and  hereditaments, 
only  by  and  from  the  same  te- 
nant by  purchase,  gift,  or  descent, 
in  like  manner  and  form  as  their 
said  testator  might  or  ought  to 
have  done  in  his  lifetime;  and 
thesaid  executors  and  adminbtra- 
tors  shall,  for  the  same  distress, 
lawfully  make  avowry  upon  their 
matter  aforesaid 

was 
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was  for  yean.  IBurrough  J.  Even  if  it  was  from  year 
to  year,  these  avowries  woold  be  8uffieieiit«]  The  Coart 
cannot  determine  the  case  on  mere  presumption.  There 
being  nothing  to  shew  what  holding  this  is,  and  that  it 
is  not  a  h<dding  within  the  statute  of  Hen.  8. ;  there 
being  one  possible  case  m  which  the  administratrix  nay 
not  avow^  and  the  pleas  in  bar  not  shewing  that  this  is 
that  case,  the  avowries  must  be  taken  to  be  good.  It, 
therefin*^  would  be  wasting  the  time  of  the  Court  to 
discuss  whether  the  statute  of  32  Hen.  8.  e.  37-  applies 
to  this  case. 


Onskno  Serjt.  Distress  was  not  co-extensive  with 
payment  of  rent,  there  must  have  been  privity  of  estate 
or  privity  of  contract ;  but  by  this  statute  the  personal 
representatives  of  tenants  in  fee,  or  in  tail,  or  for  lifie^  of  ^ 
rent  services,  rent  charges,  he.  may  distrain,  so  long  as 
the  laid  lands,  &c«  continue  in  the  sebin  or  possession 
of  the  tenant  in  demesne,  &c.  From  the  word»  of  the 
avowries,  it  only  appears  that  the  intestate  was  aebed  in 
his  demesne  as  of  fee^  not  that  the  person  distraixed  on 
was  seised  in  his  demesne.  {Burrough  J.  Demesne^  in 
the  statute,  means  only  occupation :  what  reason  is  there 
why  the  statute  Aould  not  extend  to  the  ease  where  the 
party,  whose  representative  distrains,  was  seised  in  fix* 
This  point  was  decided  by  Lee  C.  J.  in  Powell  v.  Kil- 
lick,  {a) }  That  case^  which  was  merely  ruled  at  nid 
prius,  has  been  shaken  by  contrary  decisions.  In  Ben" 
vin  v.  Watkin  (&),  it  was  objected,  that  there  was  not  any 
privity  of  estate  between  the  administrator  and  the 
lessor,  and  that  the  case  was  out  of  the  statute  32  Hen.  8. 
and  1  Ind.  162.  a.\  4  Bep.  50.;  Cro.  Car.  471-; 
Latch. 2l\.  were  there  cited;   the  case,  therefore,  was 


{a)  I  Sel<w.  Ni.  Fri^    5A  ed.       (i)  i  Sehf.  Ni.Pri.  s^  ^' 
664- /k  664* 

My 
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My  looked  into.  In  —  v.  Coo/per  (a)  the  Court  said 
tbere  vras  no  such  thing  as  a  rent  seek,  rent  service,  or 
rent  charge,  issuing  out  of  a  term  for  years.  It  must 
be  apparent  io  the  Court  that  fealty  is  a  rent  sendee 
tbtt  b  act  fHTo^ided  for  by  the  statute.  All  objections 
tQ  the  avowries  are  saved,  and  the  avowries^  are  had  in 
substance.  They  state  that  the  Defendant  <<  well 
awwB  the  taking  the  ooiii»  &a  in  tbesaid  dwelUng-house 
and  doees  in  which,  &c.  the  same  being  charged  with 
tbe  payment  of  the  said  rent,  and  chargeable  to  the 
(listiw  of  the  said  WiUiam  GUbeeJ'  They  ought  to 
baie  ibewn  some  holding ;  they  ought  to  have  shewn 
bow  it  was  chargeable.  The  statute  does  not  apply  to 
this  case. 


1818. 


Paul  J.    As  it  does  not  wppe^r  on  theae  pleadiogs 
whether  the  toianqr  was  for  term  for  yean^  or  for  life^. 
I  do  not  feel  called  on  to  determine  whether  the  case 
before  Lee  C.  J.  is  well  decided,  it  is  enough  for  *me  to 
say,  that  I  think  theae  avowries  are  suffident* 

BuRHouGH  J.    I,  for  one^  am  rash  enough  to  say, 
that  I  think  that  case  well  decided. 


Per  Cwiantj 


Rule  discharged. 


(a)  %Wils*ZlS* 
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^'^•3-  Alexander  Tenant,  Palmer,  and  Others, 
Demandants ;  House  and  Mart  Stacy, 
Vouchees. 


Recoveiy  per- 
roitted  to  pass 
where  the 
warrant  of  at- 
torney did  not 
state  in  what 
plea  of  land  it 
was  intended 
to  operate*  it 
being  evident 
from  the  cap- 
tion for  what 
purpose  the  at- 
tomies  were 
appointed. 


pELL  Serjt.  moved  that  this  recovery  might  pasd« 
The  supposed  objection  arose  on  the  warrant  of 
attorney.  The  precipe  was,  **  Command  James  Alexati" 
dery  that  he  render  to  Joseph  Palmer^  Joseph  Tremlet^ 
and  Isaac  Bryent^  eight  messuages,  &c"  Then  came  the 
warrant  of  attorney,  in  which  the  tenants  appointed,  in 
their  stead,  certain  persons,  their  attornies,  to  gain  or 
lose  in  a  plea  of  land,  not  saying  between  whom,  which 
it  ought  regularly  to  do ;  but  it  was  urged,  that  it  must 
be  seen  by  the  caption  in  what  plea  of  land  it  was  that 
the  warrant  of  attorney  was  intended  to  operate* 

BuRRouoH  J.     It  is  apparent  there  for  what  pur- 
pose the  attornies  were  appointed* 

Fiat. 


Feb. A.      Lees,  Demandant;  Randall,  Tenant?  Grimes 
and  Others,  Vouchees. 

Recovery  al-      /^NSLOfV  Scrjt.  moved  that  this  recovery  might  pass, 

^T**  l^  ^"  the  words  « to  gain  or  lose"  being  omitted  in  the 

where  the  war-  °  o 

rantofattomey  warrant  of  attorney. 

was  **  put  in 

the  place  of  ji.  B.  in  a  plea  of  land/'  the  words  « to  gain  or  lose''  beuig  omitted  in 

the  warrant  of  attorney. 


BURROUGH 
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Burro06hJ.    The  attorney  is  pot  in  the  place  of       1818. 
bis  employer;  and  as  he  is  made  attorney  in  a  plea  of    *^ 
land,  it  cannot  be  bnt  to  gain  or  lose.    Therefore^  on 
tlie  authority  of  Fonter^  Demandant  (a),   it  may  be 
allowed  to  pass. 

liai* 
(a)  AiUeTLzU* 


Brooks,  Assignee  of  Carbutt,  v.  Sowerbt  and    -  M.  ^ 
Another. 

ASSUMPSIT  for  goods  sold  and  delivered  by  the  The  acceptor 
Plaintiff,  as  assignee  of  Jakn  CarbuU^  a  bankrupt,  ^'J^  J,^,; 
to  recover  the  sum  of  95/.  45.    The  cause  was  tried  be-  bdmra  and 
fore  Wood  B.,  at  the  last  assizes  at  Lancaster^  when  it  accepted,  after 
appeared  in  evidence  that  the  bankrupt,  who  resided  at  f^,J^^2Sa« 
MandesteTf  sent  goods  to  the  Defendants  in  LonAm  for  of  baakrapu 
sale,  and  drew  a  bill  of  ezchance  upon  them  for  the  bat  before  the 
amount,  which  purported  to  be  dated  on  the  4th  of  ^p^njj^  or  ap. 
October  bnt  was  in  fact  drawn  on  the  lOth,  requesting  peart  in  the 
the  Defendants  to  pay  the  same  four  months  after  date^  vl^nc^tiixA 
to  the  order  of  the  bankrupt    This  bill  the  Defendants  by  the  ttat. 
accepted  on  the  30th  October.    On  the  «7th  August  pre-  Vj^^^Th^ 
ceding,  the  bankrupt  had  committed  an  act  of  bank-  ju,  not  any 
inptcy,  and  a  commission  was  issued  on  the  7th  Of>  lmowle4ge  of 
to6er  following,  but  was  not  opened  until  the  2d  No*  ^^  ^  ^'^ 
vmbeTf  and  did  not  appear  in  the  Gazette  until  the  5th«  ittoi^g  of  the 

The  Defendants  were  not*  aware  of  the  issuinir  of  the  «"""""••«»» 

^  and  pavt  the 

commission,  or  of  the  state  of  the  bankrupt's  aflBdrs.  \aXi  to  a  baitd 

They  paid  the  bill  on  the  7th  of  February  following,  to  >^  holder; 

Messrs  Greaves  and  Co.,  the  holders  of  it.     It  was  ^^^"^^ 

contended  at  the  trial,  on  the  part  of  the  Flaintifl>  that,  49  Geo.  3.  de* 

daietheitto* 
log  of  the  commiision  to  be  tidBcient  notice  of  a  prior  act  of  bankruptcy. 

Vol.  VIIL  N  as 


Brooks 

Va 
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1818.  Iff  the  De&nd9nt«  bad  accepted  tl^e  bill  after  the  isaning 
pf  tiik^  cpi^miwoi),  tbp  paymfot  wap  not  vaU^s  ^  the 
^6  G.  3«  1^  185.  aud  49  Q.  3.  c.  121^  excepted  payments 
SowERBT.  upiiade  to  a  bankrupt  after  the  issuing  of  the  oononiUsion. 
It  was  urged,  on  the  part  of  the  Defend{v&t«»  th^t  those 
litat^tes  did  not  affect  the  statute  of  Ijames  1.  c.l5. 
Wood  B.  held,  that  the  statutes  of  the  46  and  49  G.  S. 
did  not  affect  the  statute  ofJameSf  and  the  jary  accord- 
ingly found  a  verdict  for  the  Defendants. 

Blosset  Seijt.,  who  now  showed  cause  against  a  rule 
pisi  te  set  aside  the  v^diptf  and  have  a  new  tria],  which 
had  been  obtained  by  I^en$  Seijt.  in  the  last  term^  con- 
tended, that  the  only  question  for  the  Court  to  consider 
was,  whether  the  statute  46  G.  3.  c.  ISS.,  by  which  it  is 
enacted,  that  for  certain  purposes  the  issuing  of  a  com- 
jnlssion  shall  be  notice  of  an  act  of  ba^ikruptcy^  90  as 
to  aTpid  certain  payments,   «hall   control  the  atatnte 
1  James  1.  Cf  15.    He  urged,  tha^  the  Pefendants  were 
ignorant  of  the  bankruptcy  and  the  qomniissipn  at  the 
time  they  ae^^pted  the  bill,  and  continued  sq  until  it 
appeared  in  the  Gazette  j    that  it  could  not  be  said  . 
that  a  commission  taken  out  by  a  trader  in  Londoih  cmd 
kept  in  his  pocket  six  week%  is  notice  of  the  bankmptcjr 
to  a  trader  at  Manchester :    and  tliat  the  Defendants 
.were  protected  by  the  statute  1  James  1,  r*  I5»p  and  en- 
titled to  retain  their  veixlict. 

Lens  Seijt,  in  support  of  his  rule^  was  stojpped  by 
the  Court. 

Dallas  J.  The  statutes  frf*tbe  46  and  49  G.  3.  enact, 
that  the  issuing  of  a  commission  of  bankrupt  shall  be 
.sufficient  notice  of  a  prior  act  of  bankruptcrjr/  Thou|^ 
the  fifBt  seotioq  of  the  49  0. 3*  repefda  so  vnuqh  pf  the 
46  6. 3.  as  enacts,  that  the  striking  of  a  docket  should 

be 
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be suBcieiit  notice;  the  second  faction  of  the  49  Q.i.       1S1^« 
coBfirms  the  provision  c£  the  46.»  deolsring  the  issii- 
ing  of  the  commission  to  be  such,  notice. 


SowxaBY* 


Pa&k  J.  The  460.  S.  made  strikingft  dooketno- 
titBi  in  ease  the  bankrupt  was  afterwards  declared  a 
haoknipu  That  provision  was  deemedtoo  vagusb  and 
unrepealed  by  the  49  G» 6. 1  but  the  latter  atatote  stall 
left  the  issuing  of  the  eommission  notice  as  enaiptfd  by 
the  46  6. 9. 

BuaaouGH  J.  cmicurred. 

Rule  dischai|pd« 


fiAXTERy  Tenant;   Bowkeh,  Demandant;         Fa. 4^ 
SwiKFEK,  Vouchee. 

The  warrant  of  attorney,  instead  of  having  prefixed  TlieCouitiMnn 

to  it  the  precipes  «  Command  Robert  Baxter^  &c.'*  ^^j^'** 

in  the  usual  way,  began  thus :  <<  William  Baooker^  Gent)  a  recovery 

demands,  against  Bobert  Baxter^  &c/*  where  there 

^  isamistake 

in  the  form  of 
Lens  Seijt.)  stated,  that  the  officers  would  not  suflTer  the  warrant 

this  recovery  to  pass,  without  the  direction  of  the  Court,  ^*  *"**"^' 

ortheafloca/urofaJudge;  and  moved,  that  it  might  pass, 

inasmudi  as  the  two  forms  were^  in  substance,  the  same^ 

and  both  equally  expressed  the  subject-matter  to  which 

the  warrant  of  attorney  related. 

Dallas  J.    I  do  not  think  they  are ;  if  the  recovery 

will  do  without  alteration  you  may  take  it  at  your  periL 

The  carelessness  in  preparing  the  warrants  of  attorney 

N  2  has 
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1816.       hds  become  so  frequenf,    that  we  are   nnwiUing  to 
-grant  any  aid  to  the  parties ;  and  we  will  give  no  such 
direction. 

Lens  then  moved  to  amend  the  warrant  of  attor- 
ney,   by  striking  out  the    words  <<  WUUam  BcfeJur^ 
Gent  demands  against  Robert  Baxter^  Gent./'  and  in- 
norwill  itper-  serting  the  words   <<  Command  Eobert  Baxter^  Genty 
mk  the  nine     that,  justly  and  without  delay,   he  render  to  JfUUam 
iwSww**    Aw*^,  Gent"     He  admitted  that  he  could  not  amend 
ameaduig  the    the  act  of  the  party,  though  he  cited  the  case  of  fVoUeif 
^^^^^^'    Demandant,  BargA  Tenant,  5eC  and  Wife,  Vouchecs(fl), 
where^  on  the  motion  of  Pell  Seijt,  for  all  pardes,  it 
was  ordered,  ^*  that  the  record  of  the  recovery,  the  ex- 
emplification thereof,  and  all  the  several  entries  and 
process  to  perfect  the  same,  should  be  amended,  by 
making  Burgh^  demandant,  instead  of  ffolleiff  and  JVol- 
ley^  tenant,  instead  of  Bwrgh,  throughout;"  but  he  dis- 
tinguished this  case,  wherein  he  sought  only  to  amend 
the  caption  or  title  of  the  instrument,  which  was  no 
part  of  the  act  of  the  party. 

The  Court,  however,  refused  the  application,  sayifig 
they  could  not  alter  the  warrant  of  attorney. 

Rule  refused. 

(a)  £.  T.  S4  Geo.  3. 
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Smith  v.   WaLKEE.  Wkdnetda^f^ 

Feb.  4* 

JEM  Seijt  had  obtained  a  rule  nisi  for  changing  the  The  Comt 

venue  from  Middlesex  to  mUsAire,  on  the  usual  "^^V^ 

amotion  for 

sffidsTit*  changing  the 

venue  after 

Best  Serjt  showed  cause,  on  an  affidavit,  which  stated,  Ij^pJvJ^ 
that  the  cause  of  action,  which  was  a  breach  of  pro-  may  retain  the 
mise  of  marriage,  would  be  partly  proved  by  letters  ^[^^^^J^ 
written  from  London  to  Salisbury^  and'  prayed  to  retain  a  motion  to 
the  venue  in  Middlesex^  on  an  alternative  undertaking  to  c^wg«  H» «» 
give  material  evidence  in  London  or  Middlesex^  on  the  ^^mJSL^ 
authority  of  Hunt  v.  Bridgefbrd  (a),   Savoty  v.  Spooner^  evidence  aris* 
Neak  v.  NeoUle.  (6)     IBurrough  3.  If  the  venue  is  Lon^  '^  f^^ 
im^  and  you  shew  cause  of  action  in  London^  you  get  laid  or  ma 
rid  of  the  rule  altogether ;  if  the  venue  is  Middlesex,  ^^f^^' 
you  get  rid  of  it  on  the  alternative  undertaking.]  containing  the 

promiteupon 

Lens  Serjt.,  in  support  of  the  rule.    The  two  things  "^^^ 
must  be  kept  distinct     Being  able  to  give  material  evi-  written  and 
dence  in  London,  when  the  venue  is  Middlesex,  will  not  P«^  |^?f? 
alter  the  matter.     The  cases  cited  do  not  apply ;  for  no  S^  third  c^ 
part  of  the  cause  of  action  arises  in  Lotidon.     Letters  ty,  is  sufficient 
from  Londofi  do  not  shew  that  any  part  of  the  cause  of  J|^^^!^^ 
action  arose  in  London.     The  promises  were  made  in 
the  letters,  and  the  letters  were  put  in  the  post;  and 
if  they  had  been  taken  out  of  the  post,  the  pf  omises 
might  have  been  recalled.      This  cause  of  action  in 
no  degree  arose  in  London,  it  did  not  arise  until  the 

{a)  Ante  U  »59- 

(b)  Ante  VI.,  s6s*    S.  C  a  Maru  178. 

N  3  letter 
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letter  was  received;  it,  therefore,  arose  wholly  in  WiU" 
shire. 

Dallas  J.  Sqipose  a  eqpj  of  the  letter  to  be  made 
at  the  time  in  London^  and  retained;  if  the  party 
to  whom  the  latter  was  addressed  does  not  produce 
j^  ypu  must  sabpcma  the  person  who  made  the  copy 
in  IjondoUm 

BuaBou0H  J.  It  is  the  evidence^  and  not  the  cause 
of  action,  which  must  arise  in  the  third  county. 

Per  Curiam.  On  the  Plaintiff's  undertaking  to  give 
material  evidence  in  London^  the  rule  must  be 

Disdharged. 

On  this  day,  the  Court  having  reconsidered  the  case, 
J)AVLh»  J«  delivered  judgment* 

We  think  sufficient  ground  was  not  stated  for  making 
this  application  after  plea  pleaded,  therefore  the  rde 
must  be  discharged  without  any  condition.  But  I  add, 
that  we  think,  that  if  the  application  had  been  made  in 
time^  we  ought  to  have  adhered  to  the  rule  laid  down  in 
Neah  v.  NemUe  and  Savory  v.  Spoonerg  and  that,  in 
such  cases,  an  alternative  undertaking  ought  to  be  given 
to  produce  evidence  arising  either  in  the  county  where 
the  venue  is  laid  or  in  a  third  county.  We  have  found, 
by  looking  into  the  affidavit  of  the  party  who  made  this 
iqpplication,  that  the  plea  was  then  pleaded;  and,  if  we 
iiad  at^first  observed  that,  we  should  not  have  granted 
the  rule  itM»» 

Rule  discharged. 
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Anonytndua.  ftfc  j* 

pSLL  SajL  moved  for  s  datrii^a$.    The  grO«lii4>  TheCourtre- 
of  bdH  tbM  tbeDefimdaat  kept  oat  of  the  wai  to  '^*''^- 

*         tfittgajotkdM* 
avoid  process  stated  in  the  affldarit,   beung^  tint  tke  da^t^sudng 

officer  had  applied  three  times  at  the  Defendant's  house^  that  it  was  be- 

and  was  told  each  lime  bj  the  servants^  that  their  fendant  kept^" 

master  waa  not  at  home^  that  they  did  not  know  where  out  of  the  way 

he  was,  that  he  had  been  abstet  fear  months,  and  that  ^^'^'^^pro. 

cess ;  that  the 
he  had  not  been  at  home  aiiioe  the  officer  calfed  kst.        officer  having 

applied  thrice 

Pabk  JL    If  he  was  absefat  before  the  priMeai  itendd,  ant's\ou8^ 

he  caimot  be  said  to  be  outt  of  the  wAy  to  avoid  wastoldeach 

servioeofit  time  by  Ae 

servants  that 

Per  Curtain,  Rule  rrfused.  (d)  their  marter 

\^   was  not  at 
home,  that 
they  M  not  knoiv  whtee  hfc^Aras^  that  he  hid  been  absent  for  months,  and  that  he 
ksA  ost  bsm  at  home  Alice  the  officOT  caUod  last 

{a)  But  we  Ame  Vm.  57. 


Hartley  v.  Hodgson.  Feb*s* 

p\EBT  on  recognizance  of  bail  taken  before  a  com-  In  an  action 

missioner  for  the  couttty  palattae  of  Durham.    The  ^  *'^??": 
•  ^  '■^•iffv  zance  OT  bail» 

entry  of  the  recognizance  was  dr&wn  np,.  **  Mtdatesex^  xaktsi  before  a 

commissioner 

in  the  country,  the  venue  was  laid  in  Middlesex^  and  the  declaration  stated  that  the  De« 

fendsnt,  of  A^  in  the  county  of  B^  came  before  C«,  then  and  there  being  a  commis- 

aonery  &c.  For  JS.y  ind  then  and  there  before  such  coimnissioner  became  bail :  Held, 

.that  this  ^^  i  litfRcfeot  averment  that  bail  ^^  taken  itt  A^  so  as  to  give  C.  authority 

to  take  it ;  tlilt  such  kvefitent  being  madtf  withont  a  irenu^y  yet  the  county  in  the 

ottrgin  would  help  ;  and  that  the  action  might  be  wet!  brought  in  Middlhsex^  where 

Ae  recognizance  was  filed. 

N  1?  to 
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to  wit,  Hie  sheriff  of  the  ooimty  of  DiirAam,''  &c.  The 
venue  vas  laid  in  lUSddlesexy  and  the  dedaration  stated, 
that  the  Defendant,  by  the  name  of  John  Hodgson  o£  South 
ShieldSf  in  the  county  cS  Durham^  came  before  G.  Long" 
Uqffi  then  and  there  being  a  commissioner  duly  ap- 
pointed to  take  recognizance  of  bail, .  fisr  the  ooonty 
pabuine  of  Durham^  and  then  and  there  before  sudi 
oommiflsioner  became  bail,  &c. 


HtiUodc  Seijt.  on  a  former  day  moved  in  arrest  of 
judgment;  firsts  because  it  did  not  appear  that  the 
oommissioner  had  any  right  to  take  the  recognizance^ 
and  that  his  act  was  therefinre  a  nulli^^  and,  secondly, 
because  there  was  no  voiue  in  the  declaration.     As  to 
the  first  point,  he  urged  that  the  statute  4  Wm  and  M. 
c.4i^  gives  the  G>urt  authority  to  appoint  oommiasioners, 
and  theur  commission  gives  them  authority  to  take  bail 
in  their  county  only ;  and,  therefore^  the  record  ought 
to  show  jurisdiction,  and  that  the  oath  was  taken  in 
Durham.    All  substituted  authorities,  and  all  which  are 
the  result  of  a  qualified  and  particular  authority,  must  be 
spedally  shown*    Thus,  if  there  were  a  warrant  made 
by  a  justice  of  Sifffblk^  his  authority  in  Suffolk  must  be 
specially  shown,  and  that  the  act  was  done  in  SfgffblL 
As  to  the  secoud  point,  he  argued  that  the  record  is 
<^  MiddleseXf  to  wit,  John  Hodgson  came  before  G*  iMg' 
sU^  which  is  a  material  fact,  and  that  it  was  not  avet' 
red  when  he  came  before  6.  Lofngskff.    He  dted  Ware 
V.  Bq!fdeU{a)f  Dennuon  v.  Bichardson  (&),  Rex  v*  Hoi" 
lond  (c),  Fabrigas  v.  Mostj/n  ((2),  Anger  v.  Braooer  {e\ 
Hvhbaris  case  (/},  Leak^s  case,  (g)    {Dallas  J.  refer- 


X4  Eastf  %9tm 
S  T.JL  6so. 
C0wf*  i6x« 


\e)    1  Vent.  350. 
/)  Cr0.Mz.7Z. 
ig)  Cro,Efiz*  98. 


fed 
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red  to  Bdertm  v.  Bderton  (a),  Sutton  v.  Fenn.  {b)  TidePs 
jPr*  18.  Park  J.  referred  to  Miller  v.  Barber  (c),  and 
Howes  ^.  Hazlewood  (<2)»  there  cited  by  Gro9e  J.)  Rule 
im  (m  the  first  point  only. 


Bh$set  Seijt.  now  showed  cause  and  contended,  that 
the  record  was  sufficient,  because^  as  it  was  impossible 
for  the  Defendant  to  plead  that  his  own  recognizance 
was  taken  out  of  the  county,  it  was  unncessary  for  the 
Fhuntiff  to  show  it  was  taken  in  the  county. 

Utllock  Serjt.  in  support  of  his  rule.     The  question 

is  not  whether  the  Defendant  could  have  pleaded  any 

thing;  but  whether  a  good  cause  of  action  appears  on 

the  declaration.     If  the  recognizance  were  void,  the 

due  transmission  of  it  will  not  cure  it.    Every  precedent 

states,  that  the  individual  came  at  A.9  in  the  county  of 

B^  before  C  2).,  then  and  there  being  a  commissioner, 

duly  authorised  to  take  bail  in  and  for  the  said  county. 

This  is  like  a  proceeding  before  a  magistrate,  which 

most  always  aver  that  he  was  a  magistrate,  authorised 

to  act  in  and  for  the  said  county.     So,  if  any  process 

go  to  a  sheriff,  under  which  he  justifies,  it  must  be 

dxmn  that  the  act  was  done  in  his  bailiwick.    There 

is  no  case  in  which  these  allegations  are  not  to  be 

found.    It  is  not  contended,  that  a  commission  might 

not  have  issued  to  a  commissioner  to  take  bail  in  all  the 

counties  in  England^  but  the  declaration  does  not  shew 

that,  but  only  that  he  is  a  commissioner,  to  take  bail  in 

and  for  the  county  of  Durhamf     The  word  ".  there"  in 

thededaratioD,  wherever  it  appears,  roust  be  referred  to 

the  coun^  in  the  margin.     It  is  argued,  that  *^  there" 


W»aj/.  145. 

W  sB/.  847.   $frtij.$$9. 


(c)  3T.R.  387. 
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lUeand  Skndh  Shields.  By  the  &ame  rote,  the  uddidon 
ih  the  rectt&i  of  a  writ,  Would  be  eqtlally  fefert^  to 
by  the  Word  "there.**  Iti  Suitm  v.  Ibm,  the  de- 
claration ran,  <*  Nar/blkf  to  wit,  fK  F.,  late  of 
JSf.  n^'iZte  was  attacked,  &C  whereas,  the  said  IFI  JP.  at 
Catt&nj  hi  the  county  afotesaid,**  Sec.  Oi  geheral  de- 
murrer, the  Court  hfeld  that  the  «  county  of  FRto,* 
being  in  the  recital  of  the  writ,  mad^  no  part  of  the 
declaration,  aUd  that  "aforesaid,*'  referred  to  the  county 
in  the  marglu.  tJnl^ss  this  recognizaniie  appear  oil  the 
record  to  have  been  taken  in  the  county,  for  which  the 
commissioner  is  appoint^,  thei'dis  no  caUse  of  actioil. 

Dallas  J.  tt  id  clear,  that  it  must  appear,  that  the 
party,  before  whom  the  bail  were  taken,  was  legally  i(u- 
thorised  to  take  th^m.  It  Is  a  sufficient  &Terni£nt  of  that, 
that  6.  Longsiqff^^BS  appointed  tl  eommissioHer  to  take 
bail,  in  and  for  the  County  bf  Durhitm.  The  only 
question  is,  whether  it  appears  that  th6  authority  Was 
duly  pursued*  It  is  not  necessary  tb  consider,  whether 
<<  /•  Hodgson  of  Sotdh  Skidds  came  before,"  ftc^  would 
be  a  sufficient  averment  of  bail  taken  in  the  county,  by 
referente  to  his  place  of  residency  for  it  is  afterwards 
stat^,  **  6.  Longstag^,  bebg  a  commissioner,  Bit.  in  imd 
for  the  county  of  Durhatn^^  and  ^<  that  the  party  ihen 
and  there  became  bail.*'  It  strikes  m^  (hiit  it  rAvSt 
appeal^,  that  the  party  did  come  before  him  in  that 
county;  and,  therefore^  this  motion  in  arrest  of  judg- 
ment cannot  prevail. 


Park  J.  It  has  been  urged,  with  considerable  force, 
that  <*  there,"  must  refer  to  the  county  in  the  margin ; 
but  <*  there,"  must  be  referred  to  the  county  in  which 
the  transaction  ought  to  take  place.  I  do  dot  build'on 
the  reference  to  the  place  named  in  the  des(iription  of 
the  bail ;  but  it  is  averred,  that  he  came  before  G.  L., 

being 
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a  oommisBioner  to  take  bail  in  and  for  the  said 

county  of  Durham  /  and  I  have  the  form  of  the  com- 

mission,  which  is  to  take  bail  in  the  county  of  Durham* 

Thei^  it  expressly  appears,  that  he  was  a  commissioner, 

appointed  to  take  bail  within  and  for  the  county  of 

Durkanf  and  no  where  else;  and  that  the  bail  came 

hefiiTB  tho  said  6.  L^  ea  being  such  commissioner  as 

afcreBaid.    What  h  that  but  a  cdmmission  to  take 

bill  in  and  kt  the  county  of  Durham ;  and  where,  then, 

can  the  bail  legally  be  taken,  but  ill  the  county  ?    It 

seems  to  me,  therefore,  that  this  authority  has  been 

properly  executed  in  Durham,  though  it  might  have  been 

more  fully  ftverred*     The  actidU  is  brought  properly 

in  Middlesex^  because  the  record  is  duly  transmitted  to 

Wddkiex. 


1818. 


BuBRovGH  J.  This  is  a  mere  question  of  gratn- 
matical  construction.  <*  There"  catmot,  without  the 
greatest  violence,  be  referred  to  a<iy  thing  but  the 
words,  "  in  and  for  the  county  of  Durham.^*  The 
dedamtion  might  have  been  more  formal,  if  it  had 
stated  that  the  recognizatice  was  taken  in  the  county 
of  Durham,  bat  it  is  sufficient  The  cases  cited  by  my 
brother  Huttock  are  good  law,  but  they  do  not  apply. 

Rule  discharged. 
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Feb.  5. 


/J^  /// 


A  prior  com- 
xnissumof' 
banknipty 
which  has 
never  b«en 
acted  upon  or 
superseded^ 
not  being  in 
legal  opei^ 
ation,  does 
not  invalidate 
a  subsequent 
commission. 
Where  such 
prior  commis- 
sion was  pro- 
duced for  the 
purpose  of 
proving  notice 
of  an  act  of 
bankruptcy ; 
Held,  that  it 
was  not  ne- 
cessary to 
shew  that  no- 
thing had  been 
done  under  it ; 
it  is  for  the 
party  raising 
the  objection 
to  prove  the 
prior  commis- 
sion to  bfe  in 
legal  oper- 
ation. 


Waenbr  and  Another,   Assignees  of  Pex-lowe, 
a  Bankrupt,  t^.  Barber. 

TTHIS  was  an  action  of  trover,  tried  before  Gtbbs  C.  J- 
at  Guildhall^  at  the  sittings  after  Hilary  temi,  181^. 
The  commission,  under  which  the  Plaintifis  claimedy 
was  issued  on  the  4th  o£Aprtlf  1815,  and  the  Plaint  ififs, 
anticipating  that  the  Defendant  would  seek  to  protect 
himself  under  the  49  G.  3.  c.  121.  s*  2.  (a),  gave  in  evi- 
dence a  joint  commission  against  Pellowe  and  JFby,  dated 
the  16th  of  SepiembeTf  1814.  It  did  not  ^pear  tliat  the 
joint  commission  had  been  opened  or  superseded.  The 
Defendant's  counsel  contended,  that  the  action  could 
not  be  maintained,  as  the  bankrupt's  property  had  been 
all  taken  from  him  under  the  prior  commission.  -  'Gibbs 
C.  J.  held,  that,  in  the  absence  of  proof  to  that  effect, 
it  could  not  be  inferred  that  the  first  commission  was 
subsisting  and  in  force  from  the  mere  production  of  iu 
But  he  reserved  the  point  for  the  opinion  of  the  Court, 
whether  the  first  commission,  not  having  been  acted 


{a)  Which  ^enacts,  «  That  in 
all  cases  of  coQunissions  of  bank- 
rupt hereafter  to  be  issued^  all 
executions  and  attachments  against 
the  lands  and  tenements  or  goods 
and  chattels  of  the  bankrupt^  bond 
fide  executedi  or  levied  more  than 
two  calendar  months  before  the 
date  and  issuing  of  such  commis« 
siouy  shall  be  valid  and  efiectuaJ, 
notwithstanding  any  prior  act  of 
bankruptcy  committed  by  such 
bankrupt,  in  like  manner  as  if  no 
such  prior  act  of  bankruptcy  had 
been  committed  ;  proioded  the 
person  at  whose  suit  such  execu- 


tion or  attachment  shall  have 
issued,  had  noty  at  the  time  of 
executing  or  levying  the  same, 
any  notice  6f  any  prior  act  of 
bankruptcy  by  such  bankxupt 
committed)  or  that  he  was  insol- 
venty  or  had  stopped  payment: 
provided  always,  that  the  issuing 
of  a  commission  of  bankrupt,  al- 
though such  commission  shall 
afterwards  be  superseded,  shall 
be  deemed  such  notice,  if  it 
should  appear  that  an  act  of 
bankruptcy  had  been  actually 
committed  at  the  time  of  issumg 
such  commission. 


upon, 
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upob,  or  saperseded,  raidered  void  the  second  commis- 
sion,  under  which  the  Plaintifis  claimed.  The  jury 
found  a  verdict  for  the  Plaintiffs. 

Lens  Seijt,  in  Easier  term,  1816,  obtained  a  rule  nisi 
for  setting  aside  the  verdict  and  entering  a  nonsuit. 

FiWghan  and  Bosanguet^  Serjts.,  now  shewed  cause, 
and  stated,  that  the  question  was,  whether  the  bare 
suing  out  of  a  commission  under  which  no  proceedings 
had  been  taken,  should  defeat  the  title  of  assignees  un- 
der a  subsequent  commission.  If  a  commission  were  to 
fcmain  unopened  for  six  months,  the  Lord  Chancellor 
would  not  permit  it  to  be  afterwards  acted  upon.  No- 
thing had  been  done  under  the  first  commission  to  dis« 
turb  the  property.  A  commission  is  merely  an  authority 
to  certain  persons  to  adjudicate  and  find  whether  the 
pirty  be  a  bankrupt  or  not  The  adjudication  that  lie 
is  a  bankrupt  is  a  necessary  preliminary  step  to  any 
dealing  of  the  commissioners  with  this  property,  and  did 
not  take  place  here.  An  extent  of  the  crown,  though 
tested  subsequently  to  the  issuing  of  the  commission, 
takes  precedence,  unless  assignment  had  been  previously 
executed;  for,  until  the  assignment,  the  property  is  not 
disturbed.  In  Ex  parte  BvUen  {a\  on  a  petition  of  the 
assignees  of  a  bankrupt,  against  whom  a  former  com* 
mission  had  issued,  it  was  held,  that  the  first  commission 
can  only  be  set  up  against  the  second,  when  it  is  in  legal 
operatbn.  In  Ex  parte  Masofi  {b)y  the  Lord  Chancellor 
said,  *'  that  although,  strictly  speaking,  a  second  com- 
mission, where  a  first  commission  had  issued  and  was 
in  prosecution  agunst  the  same  person,  was  void  at  law ; 
yet,  that  it  had  been  the  daily  practice  of  the  Court  of 


18  J  8. 


(a)  X  Rii.By.Ca.  XS4> 

{b)  X  Ko.  Bj.  Ca,  4a3.     S.  C.  x  Feu  &f  Bea.  i6o. 
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181t.       Chaiieerf  long  before  he  came  into  it,  if  it  eoold  be 
Warmbr     ^^^^  ^'"^  justice  to  creditors  and  porchaflen^  and  those 
^.  who  had  been  concerned  with  the  firsi  comnusaioii,  to 

give  efiect  to  the  second  by  arrangement  there ;  and  the 
difEcnlty  in  that  case  had  arisen  more  from  the  circom- 
stance  of  so  much  haying  been  done  under  the  fint 
commission  than  from  its  validity  at  law."  In  this  case, 
therefore  the  title  of  the  asvgnees  under  the  present 
commission  cannot  be  efiected,  the  prior  commission 
never  having  been  acted  upon,  and  the  property  of  the 
bankrupt  not  having  been  disturbed.  If  there  be  any 
case  in  which  it  has  been  said  in  general  terms,  that  a 
first  commission  renders  a  second  commission  void,  it 
must  be  eaqplained  by  the  language  of  the  Lord  Chan* 
cellor  in  all  these  cases,  vie.  that  the  first  commission 
has  that  eflfect  (mly  when  in  Iqgal  q>eration. 

Lou  and  Beti  Serjts.,  in  support  of  the  rule*  Hie 
Plaintifi  have  produced  this  difficulty  in  their  cascb 
and  are  themsdves  bound  to  dear  it  away.  It  was  for 
the  Plaiutiffiy  who  {Nxxiuced  the  first  commission,  ie 
shew  by  evidence  that  it;  had  never  been  acfeed  upon. 
They  ought  to  have  beai  aware  of  the  e&ct  of  it,  and 
not  now  to  attempt  to  throw  it  on  the  Defendants  to 
shew  that  it  has  been  acted  upon.  If  they  Introdnoe 
this,  they  ought  so  to  introduce  it  as  to  sh^w  thi^t  it  doc^i 
not  destroy  their  own  title*  When  another  commJssiqPi 
which  has  had,  primd  Jaci€%  just  as  good  an  pri^  as 
their  own,  is  produced,  it  might  easily  be  shewn  that 
the  commissioners  declared  PelUme  no  bankrupt,  and, 
therefore,  the  coounisaion  stopped*  Here  the  questioa 
is,  whether  they,  having  shewn  that  there  was  another 
authority  prior  to  their  own,  must  not  shew  how  that 
authority  is  since  vacated.  It  is  assumed,  on  the  other 
side^  that  lapse  of  time  alone  puts  an  end  to  a  commis- 
sion, that  the  Lord  Chancellor  would  not  suffer  it  to  be 

dealt 
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dealt  with  j  yetf  adaiittmg  thM  be  would  Bot,  iippl»- 
catioa  should  be  made  tp  bin  to  ascertain  whether  he 
will  supersede  it.     Perhaps  he  will,  as  a  matt^  of 
ooorse ;  but  until  he  doeSf  it  subsists.    Lapse  of  time  of 
itsdf  merely  f ur iiishes  a  giouud  for  au  order  from  Ae 
Lofd  Cbanoellar  for  superseding  the  commiwion*     Ad- 
nuttiog  that  nothing  has  been  done  under  the  first  com- 
miwout  yet  there  ^an  be  no  seeopd  ^mmission  taken 
out;  Igiry  although  the  property  is  not  disturbed  if 
oodung  is  done  under  the  oommissiouy  yet  it  is  not  ne« 
cessary  for  the  Defendant  that  the  property  should  be 
disturbed;    it  is  enough  for  him  if  the  pre-existing 
sathority  cap^  at  imy  tim%  be  called  into  use  and  dts« 
torb  it.     It  is  repugnant  that  an  authority  can  be  given 
to  one  set  of  conunifsioners  to  take  order  for  the  disp<^ 
sition  of  the  bankrupt's  proper^,  while  another  set  of 
Gonuuissioners  are  authorised  to  do  the  same  thing. 
The  two  authorities,  being  co-extensive,  are  inconsistent, 
sod  cannot  exist  without  an  anomaly  in  the  law.    In 
everj  one  of  the  cases  cited  on  the  other  sid^  the  Lord 
Cbaacellor  begins  by  saying  the  second  commission 
sued  oat  is  void  $  but,  in  all  those  cases,  he  proceeds  to 
supersede  the  first  commufsion.    In  JS^  parte  Mason  (a) 
the  Lord  Ch4ncellor  says,  **  Although,  strictly  speak- 
iogi  a  second  commission,  whare  a  first  commission  is 
carried  into  prosecution,  is  yoid  at  law;   yet  it  has 
long  been  the  practice  to  make  arrangement  by  super- 
seding the  first  commission/'    A  joq^ersed^as^  therefore^ 
is  necessary;  and  it  is  a  case  for  the  Lord  Chancellor 
to  decide.     In  Ex  parte  Patehelor  (&),  where  a  s^arate 
oonunission  issuod  against  one  partner  on  the  14th 
^rilj  and  a  joint  one  against  both  partn^s  on  the  30th, 
tlie  Lord  Chancellor  said,  <^  The  existence  of  a  prior 


1818. 


{a)  R».Bj.Ca»4%J* 


(b)  %  Ra.  J5/,  Ca.  s6. 


separate 
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wpBTBie  oommiasion  makes  the  seccmd  joint  commission 
a  nullity;  bat|  for  oonveniencei  this  Court  will  super- 
sede the  separate  prior  commission."  This,  therefor^ 
shew^  that,  although  the  Lord  Chancellor  may  treat  the 
prior  commission  as  a  nullity,  the  party  cannot  himself 
make  it  a  nullity,  which,  of  itself,  it  is  not.  In  no  book 
is  it  said  that  the  first  commission  is  void.  Many  judg* 
ments  solemnly  say  the  second  is  void.  It  is  repugnant 
to  law  and  common  sense  to  say  a  seccmd  commission 
can  issue,  until  the  first  is  destroyed  by  the  power 
whence  it  emanated. 


Dallas  J.  This  action  is  brought  by  assignees  under 
the  second  commission,  and  there  is  no  proof  of  any  thing 
having  been  done  under  the  first ;  and  the  right  of  these 
assignees  is  clearly  established,  unless  defeated  by  die 
first  commission.  The  first  commission  was  given  in 
evidence  for  a  collateral  purpose.  It  was  objected, 
that  it  destroyed  the  Plaintiffs'  right  to  recover.  The 
Chief  Justice  thought  that  as  there  was  no  proof  of 
any  thing  having  been  done  under  the  first  commis- 
sion, the  action  was  properly  brought.  It  is  admitted 
at  the  bar,  that  if  the  first  commission  had  been  acted 
on,  the  second  would  be  void ;  and  it  would  be  neces- 
sary to  apply  to  the  Lord  Chancellor  to  supersede 
the  first.  But  the  question  is,  whether  it  is  necessary 
to  apply  to  the  Lord  Chancellor  to  supersede  in  a 
case  where  the  first  commission  has  not  been  acted 
on.  The  counsel  for  the  Defendant  go  farther;  they 
say  that  the  anus  is  on  the  party  producing  the  com- 
mission, to  show  that  it  was  not  in  force.  But  since  it 
was  produced  for  the  purpose  of  shewing  a  date  only, 
I  think  it  was  incumbent  on  those  who  would  set 
up  the  first  commission  to  shew  it  had  been  acted 
upon;  and  that,  otherwise,  there  is  no  need  of  su- 
perseding 
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peneding  it  The  Lord  Chanodlory  in  JSr  parte 
BuBen  (a),  MtLjSf  ^  A  aeoond  oommiaiioiit  while  a  fint 
isezittii^,  is,  gtricdy  speaking  toid;  but  such  oominii- 
ma  can  onfy  be  set  vp  against  a  sabtequent  one^  when 
it  is  in  legal  operatton."  Under  the  circnmstanoes,  I 
dunk  the  Lord  Chief  Josttoe  was  ri^  and  that  this 
rule  mnst  be  discharged. 

PAftc  X  In  £r  parte  BuOeOf  Lord  Sdoa  anp- 
poses  that  two  conunissions  may  oo^^xirt.  And  in 
Ex  parte  Maton  (d),  he  goes  throogh  the  whole  his- 
tory,  from  Lord  HarimM^  tim^  and  says»  Lord 
Hurimidte  oontriTed  to  snstain  jcnnt  and  separate 
ecmmissbns,  oo-existing  at  one  and  the  same  timcb 
HoW|  if  the  prior  commissicMis  were  Toidj  eoold 
they  aD  be  thus  oo-exisdng?  It  appears  to  mc^  that 
this  prior  oommisrion  cannot  be  set  up  until  it  is  acted 
iqpon. 

BuRBouGH  J«  The  proper^  remained  in  the  bank- 
rupt, after  issuing  this  first  commiasiony  as  much  as 
before;  there  is  no  reason,  therefore^  why  that  commis- 
sion should  prevent  the  operation  of  the  second.  It  is  a 
new  authority,  and  nothing  else.  The  seccmd  is  an 
equal  authority,  emanating  from  the  same  source^  with 
the  same  powers.  It  is  the  duty  of  the  Lord  Chanodlor 
to  enqpire  whether  the  first  commission  was  in  operation 
or  not;  and  are  we  to  presume  when  he  issues  the 
second,  that  he  did  not  satisfy  himself  that  the  first  was 
not  in  operation?  A  jury  ought  to  have  been  directed 
to  presume  the  first  was  not  acted  on;  ibr,  otherwise 
the  Oiancellor  would  not  have  granted  a  second.    I 

VolVUI.  O  tlwrefora 


laia       ^t)^o<[e  tlppk  .t))«t  tj^  JLfrd  ()hief  Justice  bas  acted 

ftf|tly«  lij^  ti»»t*s  f»i?."iw^  fee  4Mwg^' 

Role  disc^Brgad. 
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i'A  i-  ■  Hn.L-aHd  Wife  v,  Yai^  a«d  Aiiothftfi 

.       ,    THESPASS  for  assault  and  felse  imprisonment.  T«e 

In  stctioos  ot      '^L  -m     « 

tresinstand        .     Defendants   pleaded  the   general  issue,   and  also 

false  impri-  justified,  under  the  15  Can  2.  c.  2.  s.  2.  The  cause 
^IttU^'o?*  Vas  tried  before  Garraw  B.,  at  the  last  assizes  at  Sftrew 
reasonable  and  &^,  when  it  appeared,  that  the  Defendants,  one  of 

probable  cause  «|^|jQjn  y^^^  ^  constable,  met  the  woman  at  night,  near  a 
for  the  appre*      .-  ^  t_ 

hensionof  the   hedge,  with  a  candle  and  lanthom;  they  took  her  to  a 

Plaintiff  can-    public  house,  and  the  next  day  took  her  before  a  ma- 

the  iury.     ^    g^^^rate ; .  when  Yates  said  it  was  her  second  or  third 

offence,  she  did  not  deny  it.     ■Rbere  was  no  eridence  at 

all  that  the  hedge  had  been  broken,  or  that  the  woman 

had  stolen  wood.     Oarraw  B.  told  the  jury,  that,  if  the 

ibefendants  had  shown  that  they  had  any  reasonaMe  or 

probable  cause,  they  were  entitled  to  a  ^cerdict.     The 

jury  found  a  verdict  for  the  Defendants. 

'  CqpUy  Serjt  had  obtained  a  rule  nisi  to  have  this 
verdict  set  aside,  and  a  new  trial  granted,  on  the  ground 
that  the  question  of  reasonable  and  probable  cause  should 
nbt  have  been  left  to  the  jury;  as  that  was  matter  of 

Idw. 

»  ■    •  -     '  

Lens  Seijt.  now  showed  cause.    The  15  Car.  2.  c.  2. 
gives  authority  to  impri»0R  on  su8pieion«    Rfeasonable 
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and  probable  canse^  aCrictly  spenkiogf  dpe3  Qol  refor  tp  1818* 
trespass ;  but  th^  qnestion  is,  whether  the  Defisaadapti 
hsd  nefuooable  ^nspicum;  And  the  Judge  left  the  ques- 
tion of  9uspicio|i  to  the  jury,  IBwrmi^i  J«  What  thi9 
Judge  left  to  the  jtuy  wa%  not  whether  thi^  suspectefli 
but  whether  they  had  rea«oqable  a^d  probable  i^aua^ 
whidi  oDght  never  to  be  left  to  the  jaryO 

Dallas  J.  Reasonable  and  probable  cause  bwig 
matter  pf  law^  was  matter  on  which  the  learned  J|idg9 
wif^i  have  decided;  bat  it  ought  not  to  have  been  left  . '  '  \  '  ^  ^^ 
to  the  jury,  and  they  ought  not  to  have  been  asj^ed 
whether  thqr  thought  there  was  reasonable  and  probable, 
cause.  I  thiilk  there  must  be  a  new  trialf  in  order  that 
the  Judge  may  distinctly  says  whether  he  holds  tha$ 
there  is  ground  for  reasonable  and  probable  cause,  and 
pnmoimce  his  direction  thereon. 

PAas  J»  and  Buebouoh  J.  concurred. 

Rnk  absolvto. 


mmm 


B»M«TT  »•  CWTAB.  j,^^^^ 

TRESPASS.    For  breaking  and  eqtering  PkintiPs.  i.  A  common 

dosei  covered  with  water,  and  carrying  away  his  ^^^^2^ 
fidi  there  Ibund.    Plea%  thai  the  close  was  the  dose  deicribed  by 

alkgingitto 
be  a  common 

a.  Smof  of  tie  owaer't  ris^  to  fifb  ^iponte  bia  own  kt^  04  ^n^^'am  /Awt 
aqfuCf  camiot  be  giTcn  tmder  a  plea  of  a  common  of  fisbeiy, 

3.  Wbere»  fai  aa  action  of  trnpait  to  a  firiftiy,  Ae  j«y  fiad  tbe  Defendant 
jMiM  tn  oas  isfVf,  a&4  lUte  tbs  i%ht  andsv  wWA  1%  €^ 
^  Sa^  iMT  ^  trailsd  «  » ifeo^l  veidkt 

0«  of 
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1818.  .  cfcfnetV.A.  and  that  Defendant  fished  as  his  aeryant 
The  Plaintiff  in  his  replication  newly  assigned  by  setting 
ontthe  abuttals  of  Plaintiff's  close  covered  with  water, 
and  specifying  the  exact  spot  of  Defendant's  trespass. 
The  Defendant  pleaded  thereto,  that  the  locus  newly 
assigned,  was  the  dose  of  W.  A,,  and  that  Defendant 
fished  there  as  his  servant;  next,  that  the  close  was  the 
soil  and  freehold  of  W.  A^  and  that  Defendant  entered 
as  his  servant;  and  that  W.  A.  and  all  those  whose 
estate  he  had,  had  and  still  ought  to  have  a  eommonfishery 
in  the  said  part  of  the  close  in  which,  &c« ;  and  had 
be^n  accustomed  to  take  and  carry  away,  and  still  of 
right  ought  to  catch  and  carry  away,  by  himself  and 
his  servants,  fish  firom  time  to  time,  found  in  the  said 
fishery,  every  year,  at  all  times  of  the  year,  at  plear 
sore,  as  belonging  and  appertaining  to  the  said  land, 
with  the  appurtenances;  for  which  reason,  die  De« 
fendant,  as  the  servant  of  W.A.y  and  by  his  com- 
mand, broke  and  entered  the  same  close^  in  the  same 
part  thereof  in  which,  &c,  and  fished  therein  for 
fish,  in  the  common  Jishery  of  W.  A.f  and  the  fish  there 
found,  took  and  carried  away,  as  being  the  fish  of  the 
said  common  Jbhen/f  as  he  lawfully  might.  Replication 
to  the  first  plea  to  new  assignment,  traversing  that 
the  locus  newly  assigned  is  the  dose  of  W.  A.  Issue 
thereon.  To  the  second  plea  to  new  assignment,  travers- 
ing IV,  A!f^  alleged  common  Jishery  over  the  locus  newly 
assigned.    Issue  thereon. 

At  the  trial  heSore  BurroughJ..^  at  the  JViUsUtewm- 
mer  assizes,  1817,  the  Plaintiff,  who  was  lord  of  the 
manor  of  Enfbrdf  gave  in  evidence  several  andent 
grants  to  his  ancestors,  relating  to  that  manor,  in  which 
the  locus  in  quo  was  situate.  These  grants  extended  over 
a  period^firom  ISJBAn.  I.  to  12 _Jac.  I.,  and  comprised, 
among  other  things,  a  grant  of  free  warren  of  all  wasteii 
waters,  fishings,  fisheries,  and  rofalties  of  fidiing^  with- 
in 
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in  the  manor  of  Enfin'd:  he  also  gave  in  evidence  two  1818. 
presentments  of  the  juiy  of  the  manor  court,  signed 
by  the  Defendant  as  juryman,  stating  the  exclusive  right 
of  the  lord  of  the  manor  to  the  fishery  within  the  said 
manor.  The  Plaintiff's  witnesses,  on  cross-examination, 
stated  that  the  persons  under  whom  the  Defendant 
daimed  were  owners  of  the  land  on  one  side  of  the  river, 
and  that  they  and  their  servants  had  been  always  in  the 
liabit  of  fishing  in  all  parts  of  the  river,  and  not  merely 
on  the  half  of  it  nearest  their  own  land;  and  thou§^ 
St  times  fi>rbidden  by  the  Plaintiff's  servants,  they  had 
never  desisted  on  that  account.  Bumnsghf  J.  told  the 
jttiy  that  the  question  was,  whether  the  Plaintiff  had 
msde  out  his  claim  to  an  esUdusive  right  to  fish  ?  that 
the  grants  were  of  little  weight  without  usage;  that,  in 
the  right  of  fishing  set  up  by  the  Defendant,  by  the 
phmse  of  a  common  fishery,  might  be  intended  to  mean 
a  common  of  fishery :  it  did  not  appear  that  any  one  else 
hsd  fished  on  the  same  spot,  so  as  to  make  put  that 
right,  though  he  had  by  fishing  across  the  stream,  fished 
beyond  theJSbm  aqua^  the  boundaxy  to  which  his  pro- 
perty in  the  land  entitled  him  to  fish.  The  jury  found 
a  verdict  for  the  Defendant  on  the  common  of  fishery; 
and  for  the  Plainti£^  on  the  other  issues;  and  stated  as 
the  ground  of  their  verdict,  that  the  Defendant  had  a 
right  to  fish  opposite  his  own  land. 

Copfey  Seijt.  had,  on  a  former  day,  obtained  a  rule 
nUi  to  enter  judgment  for  the  Phiintifl^  notwithstanding 
the  finding  for  the  Defendant  on  the  last  plea  to  the 
new  assignment,  or  to  enter  a  verdict  for  the  Plaintiff  on 
that  issuer  or  for  a  new  trial,  on  the  ground  as  to  the 
first  alternative,  that  the  plea  having  claimed  a  common 
fishery  instead  of  a  common  of  fishery  was  bad,  and 
that  the  Plaintiff  was  therefore  entitled  to  judgment  on 
the  whole  record ;  as  to  the  second,  that  this  verdict 

O  3  wasy 
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Bemtt 


Wu,  in  eflfeet,  a  st^^dal  terdlct,  and  therefore  might  be 
tttered  for  the  party  entitled  upon  the  ftcts  fimnd ;  and, 
a»  to  the  third,  that  the  rerdict  on  this  issue  was  con- 
trary to  the  evidence,  and  onght  to  have  been  tar  the 
Flaintifl^  which  entitled  him  to  a  new  trial. 


iVB  Set]U  now  shewed  cause,  and  contended  as  to 
the  first  point,  diat  the  plea  was  not  bad,  because  a 
cMnmott  fishery  was  a  common  of  fishery;  and  he  died 
Vin.  Ab.  Piscatf^  C,  which  commences  tlius,  <<  t'iscary 
is  thre^Id)-  sepandisi  Ubera^  et  ammunisg**  also  Smiii  r. 
Kemp  (a)  /  in  all  of  which,  communis  pisearia  is  the  ex- 
pression used  for  common  of  fishery.  He  also  referred  to 
some  precedents  in  the  collection  of  Gtbbi  C.  J. ;  one 
sigbed  by  Seijt.  Burlandj  in  which  a  party  prescribes 
Ibr  a  common  fishery.  As  to  the  second  point,  that 
die  foreman  of  the  jury  had  no  right  to  bind  the  rights 
of  thi}  parlieft,  in  the  manner  he  had  done,  by  the  spedal 
ver^ct  on  the  xlotes ;  and  as  to  the  diii^  pointy  that  tbe 
whole  weight  of  the  evidence^  with  the  exception  of  the 
written  docuAietlts,  Was  in  favour  of  theDefiSiidant 


B^XtROUOH  J«  As  to  th^  first  point,  the  old  entries, 
iJber  InMMomm^  Ba^all^  &c.  have  commuhiam  pisearia. 
A  eOmmOB  fishery  may  meatt  for  all  manltind,  as,  in  tlie 
sea,  a  general  right  which  cannot  be  traverse.  But,  as 
in  tlus  case,  no  man  can  doubt  what  was  meant  to  be 
iaid,  I  tUnk  there  should  be  leave  to  amoid.  As  to 
the  second  and  third  points,  if  the  jury  found  their  ver- 
dict on  the  ground  that  was  stated,  vit.  that  the  De- 
fendant had  a  right  to  fish  opposite  his  own  hnd,  the 
verdict  ought  to  be  for  the  Plaintiff^;  for  this  user  would 
not  ftuppmt  a  common  of  fishery,  but  a  right  of  a 


{a)  Sa!L  637.  S,  C.  4  Mod*  187.  Siin,  34%. 


wholly 
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)vhoUy  diflhrent  fiorl^   whiek  was  not  stated  on  this     ^.19^* 
record:  but,  as  the  jury  have  not  distinguished  betwe^ 
these  two  rights,  there  should  be  a  new  trial. 

Daixas  J.  As  to  the  first  point,  a  coaunon  of  fishery 
ia  i  ri|^  in  comnkoQ  with  eerfoi^  dtfaer  persons  in.  9 
pArtimilar  stream^  Though  text-writers  have  used  the 
terms  gomnmnem.piscdriam  and  jtomiMiniam  piscarus  in- 
diflferently,  ,k  OGtottlon  fishery  extends  to  all  mankind* 
The  Defendant  should  have  leave  to  amende  by  intror 
dacikig  the  Word  4^  As  to  the  seeond  and  third  points, 
there  is  no  doubt  that  the  verdict  would  stand  good  as  a 
fpedtd  verdict,  if  all  the  jury  were  agreed ;  but  as  it  i$ 
a  qilestiiyn  whether  all  were  agreed,  I  think  there  should 
be  a  new.triftly  with  leave  to  amend  by  inserting  the 
word  <*  of'' without  costs, 

Pabk  J*  concurred* 

Riitefoi  ilheW  Irial  inade  abdolute  accbrdia^^yv 


Obkt  and  Another  v.  Abbott  and  Maitland.       ^^^^  ^^ 

'nOSANQ.UET  Serjt.  had  obtained  a  rule  nwi,  that  A  capias 

the  proceedings  in  this  action  should  be  set  aside  fot"  J«^7  cUmwn 
*  °  .  jTegit  ufued 

irregularity.  against  ^.  and 

3.»  with  an 
M  etiam  In  debti  iipon  wfiich  A*  was  arfnted.  •  A .  ipeddl  Mginal  in  debt, 
a  ea^f  aOaJf  and  phrUSf  and  wriC^  of  exigent  Issoed  against  both ;  there  was 
a  stpersedeas  as  to  A.^  and  an  exigent  returned,  that  B.  was  outhwed  on 
the  %{A  October  i  and  on  the  a6th  Ttovcikbef^  a  declaratioil  in  debt  was  deli- 
vered against  A^  entitled  of  TrimtyXxrm^  averring  the  outlawry  of  B. :  Held,  that 
tbe  delivery  of  the  declaration  was  regular,  but  that,  a^  it  was  entitled  previously  to 
the  butUwry,  it  was  wrong.  The  C6urt,  hc^-evcri  allowed  it  to  be  amended  on 
paymenrof  costs. 

04  Pest 
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1818*  Bea  Serjti  oa  a  sabieqant  day,  thawed  causey  aad 

BiHiiT     ^  Court  having  referred  to  the  leoondaiy, 

Oiti^a*  Dallas  J.  now  delitered  judgment  (a)  A  writ  of 
cdpws  quare  ibnmmJrigU  was  issued  by  the  FlaintiflEs 
agUBst  both  the  Defendants,  directed  to  the  Sheriff  of 
MUUBeteXf  with  an  ae  etiam  in  debt,  retomabie  on  the 
morrow  of  the  Hofy  JHnOjf.  Upon  diis  writ  the  De- 
fendant ifUo^  was  arrested,  and  justified  bail.  Aspedal 
ori^nal  in  debt  was  issned  against  both  the  Defendants^  a 
qpecial  capias  i^;auist  both,  returnable  in  five  wedu  of 
Easier  i  an  alias  against  both,  returnable  on  the  morrow 
ofthe  Hofy  Trinifyi  a  pfarjer  against  both,  returnable  in 
three  weeks  of  the  Hofy  7Wii%/  and  writs  of  esigeni 
were  issued  against  both,  returnable  on  the  morrow  of 
jU  Scuds.  TherewasasipcrimfeMastOilfiAol^andaii 
.  exigad  returned,  that  MaiOand  on  the  S9d  of  Odober^ 
&C  was  demanded,  did  not  appear,  and  was  thereupon 
outlawed;  and  on  the  S6th  Nooember  bttt,  a  declar- 
atiim  in  debt  on  the  original,  entitled  of  Trim^  term, 
against  jUboU  only,  containing  an  averment  that 
Maifland  had  been  outhiwed  in  thu  suit,  was  delivereiL 

To  theie  proceedings  it  has  been  objected;  first,  that 
die  dedaiation  was  irregular,  as  not  being  founded  on 
the  process  on  which  Mibtdt  was  arrested;  secondly, 
that  there  is  no  connexion  between  the  original  and  the 
process  on  which  he  was  arrested ;  and,  thirdly,  thai 
the  declaration  should  have  been  entitled  of  Mif^admas 
term  and  not  of  7Hii%tenn,  which  was  previous  to  the 
outlawry  of  Jlai^IafMi.  Upon  reference  to  the  prothono- 
tarics  snd  the  other  ofliom,  they  agree  that  this  out- 
Uwry  has  been  according  to  the  regular  practice  of  the 


(a)  The  fiictt  of  thif  cate^  and  snent  of  the  Court,  that  it  has 
the  objectioBt  which  were  made,  heea  cooodavd  ttniiecetiaiy  to 
aretofeDjdiickNedh&theJodg-    state  thenu 

Court. 
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CWt  An  outlawry  cannot  take  place  on  process  with  ^  1818. 
Vkoeeliams  and  the  writs  on  which  this  outlawry  is 
groonded,  being  originals,  contain  no  clause  of  oc  etiam. 
Ihat  dauae  was  introduced  by  rule  of  court,  to  pre- 
vent the  repetition  of  the  spedal  cause  of  action  in  a 
common  writ.  The  declaration  is  founded  on  the 
ongiiud  on  which  Maitland  was  outlawed.  The  writ 
with  the  ae  etiam  on  which  AbboU  was  arrested,  and  put 
in  InuI,  was  issued  only  to  bring  him  into  court.  Abbott 
being  brought  into  court,  the  purpose  of  the  writ  is 
answered;  and  when  in  court,  a  Defendant  may  be 
dedared  against  in  any  cause  of  action.  The  effect  of 
tbe  Plaintiff's  declaring^  in  a  cause  of  action,  differing 
from  the  process,  would  be  the  disdiarge  of  the  bail, 
but  would  be  no  ground  for  setting  aside  the  dedaratbn, 
as  has  been  contended  in  this  case. 

As  to  the  third  objection,  the  declaration  ought  to 
hate  been  entitled  of  Wchaebnas  term,  and  is  wrong  as 
it  DOW  stands. 

.  Under  the  drcumstances,  the  Ckmrt  allow  it  to  be 
amended  on  payment  of  costs. 


'Ido  OASES  IN  HILARY  TEBU 

1818. 


Fei,  ;. 


The  Corporation  of  Aeundbl  v.  Bowman. 


Breach  of  co-   HPHIS  was  an  action  of  covenant ;  tb^  breach  assigned 

^•^^^  that  the  ^*^  ^^^^  ^^^  Defendant,  during  the  demise,  to  wit, 
Defendant,  to  on,  &a,  and  Oil  divers^  to  wit,  nineteen  other  days  be- 
wit,  on,  &c.,  twecn  that  day,  &c.,  depasturfcd  part  of  the  demised 
to  wit,  nine-  premises  with  other  cattle  than  sheep.  To  thi^^  breach 
teen  other  the  defendant  pleaded,  that  he  did  not,  on  the  several 
tiS^d^^i^  days  in  the  declaration  mentioned,  depasture,  ftc, 
did,  to.  —  Special  demurrer,  and  joinder. 
PIm,  that  the 

notion  ^je-  Dalias  J.  Thcj  time  is  laid  irndef  A  vldeliee^  and 
veral  dajj  in  the  Plaintiff  is  not  bound  to  prove  the  particular  days  ; 
m^^!^^  then,  what  has  the  Defendant  traversed;— that  hfc  d^rj^as^ 
&c.    Special    tured  the  premises  on  those  days,  not  that  he  depastured 

demuirar:        f}^^jg^  ^^^^^  ei  Jbmdj  thus  takitij^  fill  immaterial  tra- 
'  Held,  that  the  -/       "^  o 

plea  was  bad,   ^^^  cmd  tying  the  Plaintiff  dcmn  to  days  and  tim^ 
at  it  took  an    as  material  in  the  plea,  which  were  immaterial  in  the 
^^^Std    declaration, 
tied  the  Plain- 
tiff down  to  The  Court,  however,  gave  the  Defendant  leave  to 
prove  breaches 

on  all  the  par-   amend  on  payment  of  costs, 
ticular  days 

thededarw"^         -8^5^  Serjt,  argued  for  the  Defendant, 
ation. 
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Baztce  Demandant,  Baxter  Tenant,  Hawkins      ^^^ 
and  Beowmb  Vducheets. 

TENS  Serjt.  moved  to  amend  this  reooverjr,  by  th^  Recoveiy 

deed  to  lead  the  uses,  by  inserting  the  parish  of  ^^^^t^ 
ChifiiaUj  on  the  affidavit  of  Browne,  that  he  was  seised  the  iues» 
of  an  estate  of  freehold  of  lands  in  the  parish  of  CAi^  ^Y  iwoting 
tiattj  in  the  county  of  Salopy  which  appeared  by  the  ^ |^^  ^,1^  ^ 
deed  to  lead  the  uses  of  this  recovery  to  have  been  intend-  A.t  where  the 
ed  to  pass  by  a  recovery,  suffered  of  all  his  lands  in  the  *?^^  ^ 
parishes  of  Greai  Daidey  and  LUlishaU  or  any  adjoin-  the  parishes  of 
ing  town,  and  that  Chi/hall  adjoined  Great  Dandey  and  -S-  "d  C.  or 

«*>«.  .   ZwIT" 

Fiat,  being  contigu- 
ous to£.  and  C 


Remnant  v.  BaEMniDOE.  Feb.  9. 

ASSUMPSIT  for  the  use  and  occupation  of  land  A.  as  adminls- 
and  premises  by  the  defendant    Plea,    general  JJlL^^ 
issue.  certain  pre- 

At  the,trial,  before  Gibh  C.  J.  ftt  the  Middlesex  sit-  "w^took 

tings,  in  last   Trinity  term,  it  appeared,  that,  by  an  ^I^^J^^g 

agreement  dated  tfafe  16th  March,  1807,  the  then  owners  of  death,  but 

the  premises  agreed  to  grant  a  lease  of  them  to  Jokn  ^^  °^  '*?*' 

Brimridge,  since  deceased,  fbr  sixty-eight  years  and  three  proved  to  be 

quarters,    John  Bremridge  died  in  possession  of  the  pre-  ^P«>d»«tive, 

and,  after 

eight  months, 
A  nude  the  Icswr  a  verbal  offer  to  surrender  them.  In  an  aadoU  brought  against 
il-»  in  his  own  right,  for  rent  due  after  the  decease  of  J. »  Held,  that  A*  was  not 
chargeable. 

mises 
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1818.  ^  miaes  in  NaoembeTf  1814^  at  which  time  the  Baintiff 
had  become  entitled  to  the  reversion.  The  Defendant 
administered  to  Jb&it  Bremridge^  and  on  the  6th  Fdnru^ 
ary^  1815,  paid  to  the  Plaintiff  one  year  and  a  half's 
rent  due  on  the  25th  December^  1814,  which  was  after 
the  intestate's  death.  On  the  30th  December^  1814,  the 
Defendant  sold  40,000  bricks  from  off  the  pranises,  and 
caused  a  board  to  be  put  up,  and  to  remain  on  the  pre- 
mises for  several  months,  denoting,  that  the  ground  was 
to  be  let  or  sold,  and  referring  for  information  to  the 
Defendant's  agent.  No  offer  was  made  by  the  Defend- 
ant to  give  up  the  premises  to  the  Plaintiff  until  eight 
months  after  the*  intestate's  decease^  and  then,  only  a 
verbal  oflfer  was  made.  The  estate  was  insolvent,  and 
the  Defendant  had  received  no  profits  from  the  pre- 
mises. 

The  jury  found  a  verdict  for  the  Plaintifl^  subject  to 
the  opinion  of  the  0)urt,  whether  there  was  sufficient 
evidence  to  maintain  the  action;  and  whether  the  verbal 
oflfer  to  give  up  the  premises  was  sufficient  in  law  ?  If  the 
Court  should  be  of  opinion  against  the  Plaintiff,  a  non- 
suit  to  be  entered. 

Lens  Serjt.  in  last  TrinUjf  term,  had,  accordiHgrly, 
obtained  a  rule  nisi  for  setting  aaide  the  verdict,  and  cn^ 
tering  a  nonsuit;  and,  in  Michaelmas  term, 

Best  Serjt.  shewed  cause.  He  observed,  that  the 
whole  question  was,  whether  an  administrator  could, 
after  eight  months'  occupation,  renounce  the  lease. 
The  Defendant  merely  says  that  the  estate  is  insol- 
vent, and  that,  therefore^  he  shall  give  up  the  term. 
On  thb  short  ground  the  Plaintiff  is  entitled  to  judg- 
ment, for  a  lease  cannot  be  put  an  end  to  in  that  man- 
ner. Besides,  the  Defendant,  as  an  administrator, 
cannot  refuse  this  term,  for  it  is  stated  in  Comj/nilH^ 

gefi 
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gat{a\  ^  if  the  testator  had  a  term  for  years,  this  vests        1818. 

in  the  executor  or  administrator,  and  he  cannot  refiise  it,  -    Ij^^/ 

though  it  is  worth  nothing.''    In  BoUon  v.  Canham  (6),  «. 

every  case,  from  the  year-books  downwards,  is  dted  and   BBEMaiBOiu 

commented  on,  and  the  liability  of  an  executor  for  rent - 

is  fully  discussed.    PdUexfen  says,  <<  the  executorship  is 

entire^  and  he  cannot  divide  it ;  he  must  take  all  or  leave  ^ 

alL''    He  considers  the  case  both  on  principle  and  au- 

tliority,  and  it  runs  with  this.     Here  the  administrator- 

takes  to  the  premises,  pays  rent  for  a  time,  and,  at- 

length  says,  he  will  keep  them  no  longer.    He  cannot 

do  this;  he  must  take  all  or  none.     la  BiUinghurst  \. 

Spearman  {c\  H6U  C.  J.  says,  **an  executor  -  cannot 

waive  for  the  term  only,  he  must  renounce  the  executor*' 

ship  m  toio^  or  not  at  all."    Lyddall  v.  Dwtlapp  (d),  is 

not  an  authority  against  the  Plaintiff:  that  case  waa 

never  decided.    There  is  an  ulierius  concilium  at  the  end 

of  it,  and  the  Defendants  were  sued  as  executors.    The 

Defendant  has  not  that  election  which  the   assignees 

of  a  bankrupt,  for  reasons  peculiar  to  the  bankrupt  laws, 

have ;  he  cannot  split  his  office ;  he  cannot  take  time  to    . 

dKMMe;  he  must  instantly  elect  to  take,  or  reject  the 

intestate's  estate  altogether. 

Leiu  Seijt.  in  support  of  the  rule,  admitted  that 
fin  executor  must  either  renounce  the  executorship  or 
accept  the  term  with  it,  but  urged,*  that  the  question 
here  was,  whether  he  is  bound  to  pay  rent  for  this  term ; 
Whatever  interest  the  deceased  bad  is  undoubtedly  cast 
upon  the  Defendant;  but  it  was  a  mistake  to  say,  that 
he  had  paid  rent  for  part  of  the  time  and  then  refused. 
The  Defendant  paid  rent  up  to  the  time  of  the  decease 
of  the  intestate  and  no  more;  and^  therefore^  that  cir« 


a\  Admimstndon,  &  to*        (0  i  Sail.  %^p 
i)  PoUexfin^  19$*  (i)  I  Wik.  4* 
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1418*  c)ini$taiioe  does  not  exist  on  which  the  PUiotiff  has 
r^ied  so  much^  viz.,  that  there  had  been  a  payment  of 
r^t  by  the  defendants  which  had  become  due  since  the 
intestate's  decease.  Biflingkurst  y.  Spearmath  goes  fiir 
to  sho^,  that  an  executor  is  liable  np  further  than  he 
has  assets^  \Bunraugh  3.  This  action  is  not  brought  to 
charge  the  Defendant  as  executor.]  It  is  admitted,  that 
if  any  one^  not  adipinistrator  or  executor^  were  charged 
as  assignee,  he  would  b^  liable ;  and^  thopgh  die  Defend- 
ant is  here  charged  as  assignee,  and  not  as  administrator^ 
yet  he  shall  not  be  in  a  worse  atoation  because  the 
Plaintiff  has  sued  him  in  a  wrong  character.  {Bur* 
rough  J.  Then,  ought  not  that  to  have  been  pleaded 
specially?]  As  the  Defendant  is  not  sued  as  admini- 
strator, it  is  open  to  him  to  shew,  under  the  g^eral 
issue,  that  he  is  only  ch^geabl^  as  executor  or  adr 
ministrator,  and  that  he  has  no  assets  to  render  him 
liable  as  such.  In  BiUinghursi  v,  Spearmifn^  it  was  hddf 
that  a  Defendant,  sued  as  ex^utor,  might  plead  no 
assets,  and  that  the  premises  were  of  less  value  than  the 
rent.  This  the  Defendant  would  have  pleaded  if  he  had 
b^n  properly  su^  as  administrator ;  but  i^  he  is  sued 
wrongfully,  be  can  shew  it  in  evidence  under  the  general 
issue.  If  land,  which  an  executor  holds  as  executor,  be 
not  worth  the  rent  beyond  the  asset^  he  is  not  U^le 
to  the  rent;  apd  an  insolvent  estatei  which  yields  no- 
thing, is  not  to  chaif[e  him  with  the  rent.  In  JBucUqf  y, 
Pirk  (a),  Parker  C.  J.  held,  that,  if  the  executor  of  a 
lessee  enters,  the  lessor  may  pharge  hirxi  as  assignee  fer 
the  rent  incurred  after  his  eptry ;  and  that,  if  ^e  rent 
be  of  less  value  than  the  lands,  as  the  law  prma%tM4/ 
supposes,  so  much  of  the  profits  as  suffices  to  make  np 
the  rent  is  iq[)prqpriated  to  the  lessor,  and  9Wnot  be 
applied  to  anything  else;  and,  therefore,  in  such  case^ 

{a)  I  Saii,  3id« 

the 
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die  Defendant  cannot  plead  jlene  administraoUf  for  that '     1818. 
confesses  a  misapplication,  since  no  other  payment  out    ^     ' 
of  the  profits  can  be  justified  till  the  rent  be  answered.  i^.    , 

In  this  case  there  were  no  profits ;  the  premises  were  BRiMHroGE. 
mere  vacant  ground.  All  the  cases  dted  by  Mr.*  Ser- 
jeant WiUiams^  in  his  note  to  the  case  of  Jevens'y.  Har^ 
ri^e{a\  go  on  the  distinction  which  there  is  between 
assignee  and  executor.  They  shew,  that  if  the  profits 
of  the  land  do  not  amount  to  the  value,  the  Defendant 
is  not  bound  to  pay  more  than  the  profits.  If  there  are 
no  profits,  he  tieed  pay  nothing ;  he  is  not  to  be  absolved 
fix>m>his  relation  of  tenant,  but  from  his  payment  of 
rent ;  and  if  the  lessor  chooses  to  charge  him  as  assignee 
generally,  he  is  at  liberty  to  shew  what  sort  of  assignee 
be  is.  As  to  the  ofier  to  give  up  the  termj  there  is  no 
law  which  requires  that  it  should  be  in  writing. 

The  Court  expressed  a  wish  to  Consult  the  Chief 
Justice  who  had  tried  the  cause.   '  ' 

Cur.  adv.  vidi. 

Dallas  J.  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  fi>r  use  and  occupation,  and  the 
Defendant  can  only  be  liable  as  the  personal  represen- 
tadve  of  his  brother,  who  died  intestate.  The  Plaintiff 
soed  the  Defendant  generally,  and  did  not  describe  him 
as  an  administrator  in  the  declaration.  He  must,  there- 
fore, be  considered  to  have  made  his  election,  and  to  have 
charged  the  Defendant  as  an  assignee.  Some  evidence 
was  given  at  the  trial,  that  the  Defendant  had  taken 
i^Ssession  of  tlie  premises  after  the  death  of  the  intes- 
^0^  and  that,  eight  months  after  the  death,  he  offered 
by  parol  to  give  up  possession  of  the  premises,  or  sur- 
render the  interest  to  the  Plaintiff;  but  that  the  Plain- 

{a)   1  Saund*  u  «.  i. 
Vol.  VIII.  •OS  tiff 
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i818«  tiff  had  taken  no  notice  of  such  offer,  as  it  was  not  madhr 
^^^!^^  >n  writing.  It  is  quite  clear,  that  the  Plaintiff,  not 
V.  having  sued  the  Defendant  as  an  administrator,  could 
BacMBUxak  p^  recover  from  him  in  that  capacity ;  and  it  is  eqimlly 
dear,  that,  if  the  Defendant  were  not  in  posaessioi^  be 
could  not  be  liable  to  discharge  the  rent  i&  loms 
proprihi  for,  he  might  have  pleaded  that  the  pre- 
mises were  of  less  value  than  the  rent,  and  that  he 
had  no  assets,  which  is  shewn  by  the  note  of  Mr* 
Serjeant  WtUiams.  It  was  clearly  proved  at  the  triat 
that  the  Defendant  had  derived  no  benefit  from  the 
premises.  But  it  becomes  unnecessary  to  determine 
whether  it  was  recjuisite  for  him  to  have  pleaded  spe- 
cially, as  it  was  not  proved  that  the  Defendant  had  i» 
assets.  The  Court  at  first  doubted  whether,  as  it  ^p^ 
peered  that  he  had  taken  possessioni  it  was  necessary  thai 
he  should  surrender  the  premises  to  the  Plaintiff  by  ai» 
instruraeat  in  writing;  bat  we  are  now  of  q[>inioD»  tiial 
the  oflfer  to  give  up  the  possession  by  parol  waa  si^B- 
dent,  and  consequently,  that  a  surrender  in  writing 
was  unnecessary,  and  that  the  rule  therefore  must  be 
made  abeolutew 

Rule  absolute  aceordiogfy; 
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1818. 


Broin  Detnatidanty  Blizard  Tenant^  Miller      Fe^.  z;. 
Vouchee. 


I 


N  this  recovery,  Frere  Seijt.  moved  to  amend  the  Retim^day  of 

return-day  of  the  writ,  which  was  returnable  on  the  ^JI[2l"ll 
^  '  recovery^  re- 

morrow  of  All  SoidSj  in  last  Michaelmas  term.     The  tumable  in  tlie 

parties  were    resident  at  CheUenham  Spoffmii,    near  j^^^*  ^ 

Weaiherbyj    the  acknowledgment  was    taken    on    the  tlieracovery 

25th  of  November^  and  the  papers  were  sent  back  on  »Bowed  to 

the  2d  of  December,  too  late   for  that  term.     It  was  Sl^taim* 

prayed  that  the  return  might  be  altered,  so  that  the 

recoTery^might  pass  as  of  this  term. 

Fial. 


Bray  v.  Freeacan*  jm.  io. 


ASSUMPSIT.      The  first  count    stated,    that    So-  The  dedar. 
mud  Freeman^  the  father  of  the  Defendant,  was  atkmttated 
indebted  to   the  Plaintiff  in  a  certain  sum,  to  wit,  debtedtoAc*' 
26/.  ISs.  6d.f  being  the  balance,  or  residue  remaining  I^aimiff  in  a 
unpaid  of  a  larger  sum,  to  wit,  45i  4^.  6d,  before  then  ^*^  "'™» 

°  to  Wttf 

%6L  13/.  6^., 
bong  tbe  balance  of  a  certain  lai^r  tuniy  that  in  consideration  that  the  Plaintiff* 
would  forbear  to  sue  A*t  the  Defendant  undertook  to  accept  a  bill  for  the  said 
l^ilaace  of  16/.  23/.  6d.  The  actual  bahnce  due  was  only  a6/. :  Held,  that 
>l^gh  the  sum  in  the  statement  of  the  contract  was  not  laid  under  a  vukUcett  yttp 
**  it  referred  to  the  inducement  where  the  sum  was  laid  under  a  videlicet  and  as 
the  sabstance  of  the  contract  was  to  pay  the  balance  due,  there  was  no  yariance. 

Vol.  VIII.  '  P  due 


198  CASES  IN  HILARY  TERM- 

1818^       dae   from  Samuel  Freeman  to  the  PUuntif^    upon  a 

bill  of  exchange,  drawn    by  the  Plaintiff  upon,  and 

accepted  by,  Samuel  Freeman,  for   payment  at   three 

months,  to  the  order  of  the  Plainti£^  of  the  said  sum 

of  45A  45t  6d^  and  of  which  said  sum  of  45/.  4$.  6d. 

part  had  before  been  paid  and  satisfied  to  the  Plaintiff, 

leaving  such  balance  as  aforesaid  due  to  the  Plaintiff 

That   Samuel  Freeman    being    so    indebted    to     the 

Plaintiff,  and  the  said  balance,  or  sum  of  2SL  I3s.  6dL 

remaining    unpaid,   the  Plaintiff  was    about    to    sue 

Samuel  Freeman  for  the  recovery  of  the  said   sum  .of 

26/L  IS5.  6i.,  whereof  the  Defendant  had  notice;  that 

in  consideration  of  the  premises,  and  that  the  Plainti£^ 

at  the  request  of  the  Defendant,  would  forbear  to  sue 

Samuel  Freeman  for  the  recovery  of  the  said  balance^ 

or  sum  of  26/.   1 3s.  6^.,  and  would  draw  a  bill  of 

exchange  on  the  Defendant,  to  bear  date  the  day  and 

year  last  aforesaid,  and  to  be  made  payable  at  six  weeks 

after  date,  for  the  amount  of  the  said  balance^  or  sum  of 

261.  ISs.  6d.f  the  Defendant  undertook  to  accept  such 

bill;    that    the   Plaintiff  did  forbear  to    sue   Samuel 

Freeman    for    the    recovery  of  the    said    balance   of 

26/.  \Ss.6d.;  that  he  drew  the  bill  on  the  Defendant, 

and  presented  the  same  to  him  for  acceptance;  yet  that 

the  Defendant  did  not  accept  the  bill,  nor  had  he  paid 

or  satisfied  the  Plaintiff  the  said  balance  of  26/.  13s.  6d^ 

so  due  firom  Samuel  Freeman  to  the  Haintiff. 

The  second  count  was  on  the  bill  of  exchange,  stating 
an  acceptance  by  the  Defendant.  There  were  also  the 
common  money  counts.  The  Defendant  pleaded  the 
general  issue. 

At  the  trial  of  the  cause  before  Burroughs  J.,  at  the 
Middlesex  sittings,  after  last  term,  it  af^ieared  that  the 
balance  due  from  Samuel  Freeman  to  the  Plaintiff  was 
only  2SL  The  PliMntjff  produced  a  note^  written  by  the 
Defendant,  without  date^  in  the  following  terms: 
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"  If  you  will  draw  a  bilj  ^t  sU  weelo'  date  for  »y  fa- 
ther's balance  dating  it  to-day,  4ue  the  26th  of  ii^t 
month,  I  will  accept  it.  &  JT.  FreemanJ* 

The  Plaintiff  accordingly  drew  ^  bil]#  and  i^t  it  tff 
the  Defendant  for  his  acceptance*  Qq^  applicatipn  n  (s^ 
days  afterwards,  the  Pefendimt  refus^  to  return  i^^ 
The  jury  found  a  yerdiqt  for  the  Plaintiff  for  $6<.|  witb 
liberty  for  the  Defendant  to  mov^  to  f^  i(;  asj^^  V^ 
enter  a  nonsuit,  on  the  ground  that  the  Ph^ptiff*  bdd 
not  proved  the  pontract  a^  laid  in  the  decl^atipi), 

Vat^Jf^  Serjt.  on  a  former  day,  having  (M^iufA  * 
rule  nifi  to  that  effect. 

Besl  Serjt.  now  shewed  causey  and  copt^ded  t&^  tb? 
contract  was  properly  stated  in  the  first  count  The 
indacement  speaks  of  a  certain  Bym^  tP  wifc  WL  }j}#.  6d. 
being  the  balance  of  a  certain  larger  sum,  and  though 
the  sum  in  the  subsequent  part  of  the  count  is  stated 
without  a  tidelicet^  yet  the  subsequent  part  refers  to  the 
first  part.  What  is  laid  under  a  videHeei  need  not  be 
.strictly  proved,  and  the  subsequent  part  referring  to  the 
prior  part,  the  said  balaqce  of  262.  IS^.  Gd.  refers  to  t^e 
balance  before  mentioned,  where  the  sum  of  26L  135.  6d. 
was  laid  under  a  videlicet.  The  whole  difficulty  arises 
from  the  videlicet  not  being  repeated  in  the  subsequent 
part  of  the  declaration. 

Vauglutfi  Seijt.  in  support  of  the  rule.  The  ccmtract 
most  be  truly  stated.  JSristcwy.  Wright  (a),  Kings.  P^- 
pet.  {b)  The  Court  is  not  to  look  to  the  inducement  but 
to  the  contract  its^elf.    It  oqght  tp  have  been  averred, 

(a)  %  Ihugh  665.  (b)  iT.R*  %^s» 

P  2  that 
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1818.  that  the  bill  was  for  the  amount  of  the  balance.  In  the 
j^^  contract  the  Plamtiff  has  bonnd  himself  to  a  specific 
sum,  and  he  ought  to  have  proved  it  as  laid. 

Dallas  J.  There  is  no  doubt  that  a  contract  must 
be  proved  truly,  that  is,  in  substance.  If  a  party  goes 
beyond  the  substance  of  a  contract,  and  states  it  pre- 
cisely, and,  in  that  precision,  it  differs  from  the  contract 
proved,  it  is  a  variance.  The  question  is,  what  is  the 
substance  of  this  contract?  It  is,  to  accept  a  bill  for  the 
balance  due  from  the  Defendant's  father  to  the  Plaintiff 
If  the  averment  had  been  stated  in  the  contract  itself,  as 
it  is  stated  in  the  inducement,  it  clearly  would  not  have 
bound  the  Plaintiff  to  a  precise  sum;  and  here  it  is,  in 
&ct,  laid  under  a  mdelicei,  for  it  refers  to  the  balance 
aforesaid,  which  is  laid  under  a  videlicet^  and  therefore 
there  is  no  variance. 

Pabk  J.  and  Burrodgh  J.  concurred. 

Rule  discharged. 


ft*.  10.  Hogg  and  Another,  Assignees  of  Dixoy  and 
Heckmann,  Bankrupts,  t;.  Buidoes  and 
Another. 

jl.andB.  ASSUMPSIT.    The  declaration  contained  the  usual 

were  paitners.  money  counts,  stating  the  promises  to  have  been 

M  a^Tof^  ™*"^®  ^®  ^^®  bankrupts  for  money  due  to  them  before 
baudkraptcy, 

and  afiterwardsf  but  before  the  bankruptcy  of  JS.,  the  sheriff  seized  goods  whidi 
had  belonged  to  A.  and  B*i  under  an  execution  against  them  :  Held,  that  tbe 
asrignees  of  A.  and  B.^  under  a  joint  conunission,  could  not,  suuig  as  such,  recover 
if  .'a  share  of  the  property  therein! 

die 
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the  bankrnptcyy  and  also  counts  for  money  had  and  1818. 
receiTcd  and  on  an  account,  stating  the  promises  to  have  Hcio 
been  made  to  the  Plaintifis  as  assignees,  for  money  due  ^^ 

to  them  after  the  bankruptcy.    The  Defendants  pleaded     Bwdo» 
the  general  issue. 

The  Plaintiffi,  as  assignees  under  a  joint  commission 
of  bftokrupt  issued  against  Dixon  and  Heckmannj  who 
were  in  partnership,  sought  to  recover  against  the 
Defendants,  the  late  sheriff  of  Middlesex^  the  sum  of 
1572L  \S$.j  being  the  amount  of  a  levy  received 
by  them  under  a  writ  oi  Jieri  facias^  issued  against 
the  bankrupts,   at    the  suit    of  Messrs.  Young   and 

Co-       . 
At  the  trial  before  Dallas  J.,  at  the  London  sittings 

after  the  last  term,  it  appeared  that  the  levy  was  made 

on  the  29th  of  May  1817,  and  that  the  commission 

issued  on  the  6th  of  June  following.     There  was  no 

question  as  to  Heckmami^  having  committed  an  act  of 

bankruptcy  prior  to  the  29th  of  May^  or  of  Dixarl% 

having  committed  an  act  of  bankruptcy  afterwards:  but 

IMldt  J.  left  it  to  the  jury  to  say  whether  Dixon  had 

committed  an  act  of  bankruptcy  before  that  day;  and 

they  found  a  verdict  for  the  Defendants. 

Ltns  Seijt.  had  obtained  a  rule  ni^i  to  set  aside  the    - 
verdict,  and  enter  a  verdict  for  tlie  Plaintiffi  for  the 
sum  of  786/.  ^5.,  being  a  moiety  of  the  sum  levied,  on 
the  ground  of  an  act  of  bankruptcy  having  been  proved 
to  have  been  committed  by  Heckmann. 

Best  Serjt.  now  shewed  cause,  and  contended,  that  as 
this  was  an  action  by  the  assignees  of  Dixon  and  Heck" 
nurnny  and  Dixon  was  not  proved  to  have  committed  an 
act  of  bankruptcy  before  the  cause  of  action  accrued, 
the  Plaintiffs  could  not  establish  their  title  to  recover  as 
P  3  assignees 


iO«  CASES  ni  HILARY  TERM 

1818.       asdgnees  of  botih,  and  he  cited  iLajfV.  Davies  («%  as  be- 
^  WM        ^^  simiUir  to  the  present  case. 

.t^^i^^*  Lens  SetjL  in  support  of  his  rale»  contaided»  that  the 
act  of  bankruptcy  ofHechnann  dissolved  the  partn^rBhip, 
Aftd  created  a  ten^icy  in  common  between  the  as- 
iagftees  and  DUon^  and  consequently  that  the  PlaiHtifi 
Were  entitled  to  the  moietj.  Fox  t.  Hanbury  (&),  Smith 
y»  Siokes[c)9  Smith  v.  OrielL  (d)  That  as  assignees  of 
both)  the  Plaintifis  had  a  right  to  take  the  property  of 
both,  and  also  the  property  of  each.  {Park  J.  If  as- 
signeesi  under  a  joint  commission,  declare  fer  the  sepa* 
rate  property  of  one^  they  must  declare  as  the  assignees 
ofthatcme].(tf) 

Per  Curiam.    This  action  cannot  be  maintained,  and 
the  rule  must  therefore  be  discharged. 

{a)  Ante,  Z34-  W  ^  ^^^  368. 

(B)  %  Cowp,  445.  ( e)  See  Rarvey  V.  Morgtw,  %  Stark. 

(r)  t  Emh  363.  N.  P.  C.  X  ^ 


f^.  to.  Mainwarikg  V.  Bramdon  and  Another. 

A.  hiTing  a        ASSUMPSIT  by  the  Plaintiff,  who  had  employed  the 
^^^T^^^  Defendants,  as  brokers,  to  buy  tobacco,  against 

tobaccoy  em-    them  for  negligence  and  unskilfulness  in  the  purchase^ 
ployed  C.  as 
hb  broker,  and 

directed  him  to  buy  Porto  Rico  tobacco  of  the  best  quality.  C.  bought  tobacco  and 
shipped  it  to  JS.»  and  deliTered  hit  bought-note  to  A.9  in  which  the  tobacco  was 
described  as  Porto  Rico  tobacco  only.  B.  finding  the  tobacco  to  be  very  bad*  refiased 
to  accept  it,  and  brought  an  action  against  A.  and  recovered  :  Held*  that  an  action 
lay  by  Am  againA  C.»  and  that  il.'s  acceptance  of  the  bought-note  was  not  a  waiver 
of  his  directions  as  to  quality^  and  that  the  proper  measure  of  damages  was,  not  the 
mere  difference  in  price  between  the  two  luiids  of  tobacco^  but  the  amount  of  the 
damage!  and  costs  recorered  in  the  action  by  B,  against  A. 

whereby 
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whereby  the  Haintifi^  who  had  been  cofiimissioned  by       181 84 
ijevtrs  and  Co.,  to  ship  tobacco  for  them,  had  been    ^^J'"-'-  ^ 
subjected  to  an  action  at  the  suit  of  Qeoers  and  Co.,  on  ^ 

account  of  the  bad  quality  of  the  tobacco^  in  which    BaavdOK. 
action  they  recovered. 

At  the  trial  before  Bunxn^h  J.,  at  th)e  Laruhn  sittings 
after  the  last  term,  it  appeared,  diat  the  Plaintiff  having 
been  commissioned  to  ship  a  quantity  of  tobacco  to 
Holland,  fof  Geoers  and  Co.,  applied  to  the  Defendants^ 
and  gave  them  an  order  for  a  quantity  of  thb  best  PorM 
£Uo  tobatco.  The  Defendants  shipped  tobacco,  arid 
delivered  to  the  Plaintiff  th6  following  bought-notei 

**  Bought  by  order  and  for  &coount  of  Mters.  Mri n- 
wrmg  and  Co.,  130  bales  of  Porto  Rico  tobacco  of 
Messrs.  ScoU^  Bum,  and  Co.,  at  I9d.pet  lb.,  at  landing 
weights,  with  customary  allowances,  payable  by  thieir 
acceptance  at  two  months.  Brandon  and  80ns.'* 

When  the  tobacco  arrived  in  HMand^  Qeoers  and 
Co»  rdiised  to  receive  it,  atid  brought  an  afetion  iigainst 
the  Plaintiff  t  the  Defendants  were  applied  to,  to  furnish 
the  Plaintiff,  on  that  occasion,  with  a  defence  to  the 
tctioii.  It  Was  proved,  that  the  tobacco  wiis  of  very 
bad  quality ;  it  Was  old,  mouldy,  and  had  the  dry  rot 
For  die  Defendants,  it  was  objected,  that  the  action 
ought  to  have  been  brought  against  Sc&tt,  Bttrri,  and 
Co.;  and  also  that,  as  the  bought-note  did  not  describe 
the  tobacco  as  best  Porto  Rico  tobacco,  but  only  as 
Porto  Rico,  the  Plaintiff  had  notice  of  the  quality,  and 
had  acquiesced.  Burrough  J.  thought  the  action  was 
well  brought  against  the  Defendants ;  and  that  although 
the  bought-note  was  not  so  full  as  the  order,  yet,  that 
it  was  not  inconsistent  with  it,  and  that  the  dmissioi^ 
tnigfat  be  supplied  by  evidetice.  As  to  the  measure  of 
P  4  damages, 
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1818.       iUmageSy  be  was  of  opinioD,   that  the  PlaintiflT  was 
^    "y"*^     ^titled  to  recover  the  danaages  and  costs  of  the  former 
MAOfirARiiia  ^^^jQ^    «pijg  j^Jy  accordingly  found  a  verdict  for  tbo 
fiiuunxxK.     Plaintifl^  for  the  arooont  of  those  costs  and  damages. 

Copley  Serjt.  Iiad  obtained  a  rule  itm  for  setting  aside 
this  verdict,  and  having  a  new  trial ;  first,  becaiiae  this 
action  would  not  lie  against  the  Defendants;  seoondlyy 
because  the  receipt  of  the  bou^t*note  by  the  Plaintiff 
was  an  acquiescence ;  and  thirdly,  if  the  Plaintiff  was 
entitled  to  recover,  he  was  only  entitled  to  the  diArw 
ence  in  price  between  good  and  bad  tobacco* 

Lens  and  Besi  Seijts.  now  shewed  cause.  The  first 
question  is,  whether  the  Plaintiff  may  sustain  an  action 
against  Brandon  and  Co.  or  must  sue  SeoU^Bumf  and 
Co. ;  but  the  Defendants  have  not  furnished  the  Plain- 
tiffs with  any  cause  of  action  at  all  against  ScoH^  Bum^ 
and  Co.,  and  they  are  not  in  fiiult  as  to  any  one.  ZDal* 
las  J.  What  privity  of  contract  is  there  between  the 
Plaintiff  and  Scott^  Bum^  and  Co.  ?]  It  is  not  am- 
tended,  that  a  broker  is  to  be  an  insurer  of  the  quality 
of  what  he  buys,  but  that  he  must  have  competent  skill, 
and  exercise  it.  Here  the  Defendants  eithar  had  no 
skill,  or  if  they  had,  th^  did  not  exercise  it;  for  it  was 
in  evidence,  that  the  tobacco  was  so  bad  that  even  a 
common  labourer  in  the  warehouse  saw  the  defect,  and 
if  any  one  liad  bent  a  roll,  the  rottenness  of  the  inside 
would  have  been  instantly  discovered.  As  to  the 
bought*notc^  that  is  not  the  contract  between  these 
parties ;  it  only  states  what  the  contract  was  between  the 
Defendants  and  Scotlf  Bum,  and  Co. ;  and  there  is  no 
pretence  for  saying,  that  the  Plaintiff  having  given 
orders  in  the  most  express  terms  to  buy  the  best  Porio 
Bico  tobacco^  is  to  be  taken  to  have  waived  all  direc- 
tions as  to  the  qualify,  because  the  Defendants  shew  him 

that 
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that  they  have  purchased  Porto  Bico  tobacco.     The        1818. 
Defaidants  admitted,  over  and  over  again,    that  the  -/^'  '  ' 
order  was  to  buy  the  best,  and  they  insisted  that  they  ^, 

had  bou^t  the  best ;  they  never  put  it,  ite  they  do  now,  BaA^jnoK, 
that  they  were  justified  in  buying  inferior  tobacco.  It 
is  completely  made  out,  that  the  Defendants  have  dis- 
obeyed their  orders.  As  to  the  remaining  question,  the 
Defendants  want  to  throw  the  tobacco  on  the  Plaintiff* 
band?,  and  to  pay  only  the  difference  in  price;  but  they 
are  not  entitled  to  do  so.  They  have  not  bou^t  the 
article  which  the  Plaintiff  ordered ;  it  has  not  been 
aooqited ;  therefore,  it  is  still  theirs ;  it  has  always  been 
open  to  them  to  take  it ;  and  no  order  from  the  Plaintiff 
is  necessary  for  that  purpose,  but  if  it  is,  the  Plaintiff 
is  willing  to  give  it  At  all  events,  the  Plaintiff  is  not 
bound  to  take  the  tobacco,  for  it  never  was  his ;  he  was 
merely  the  correspondent  and  agent  of  Gcoers  and  Co., 
and  it  is  not  the  property  of  Gevers  and  Co.,  for  it  is 
not  what  they  ordered. 

Copley  8ei}t.  in  support  of  the  rule.  It  has  been 
said,  that  there  is  no  contract  between  the  Plaintiff  and 
&o^,  Burrh  and  Co. ;  but  that  is  not  the  case^  for  the 
goods  were  not  bought  by  the  Plafntiff  of  the  Defend- 
ants, but  of  Scoltf  Bwruy  and  Co.  The  contract  is  be- 
tween the  Plaintiff  and  Scott^  Bum^  and  Co.,  and  is  for 
VortQ  Bico  tobacco:  that  imports  nothing  more  than 
Porto  Rico  tobacco  of  merchantable  quality :  the  Plain- 
tiff accepted  that  contract,  and  must  be  bound  by  his 
own  acceptance,  thus  waiving  his  former  order,  not  by 
the  act  of  Brandon  and  Co.,  but  by  his  own  act.  Had  . 
the  Plaintiff  objected  at  the  time,  the  goods  would  never 
have  been  delivered ;  the  Defendants  would  have  gone 
back  and  rectified  the  error ;  but  now,  they  have  a  right 
to  say,  that  the  Plaintiff  has  waived  his  former  instruc- 
tions, and  must  be  taken  to  have  adopted  this  new  con- 
tract, 
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1818.       tract,  and  to  have  received  the  goods  uponit    R  ia  sot 
pretended)  that  these  goods  dkagree  with  the  contract 
with  Scottf  Bum,  and  Co.,  and  if  they  are  not  liable  to 
Brakook*     an  action,  d fortiori,  the  Defendants,  as  brokers,  cannot 
be.    It  would  be  an  extreme  hardship  if  a  broker  were 
liable,  even  if  the  article  did  not  agree  with  the  con- 
tract ;  even  in  that  case^  the  action  mnst  be  bronght 
against  the  vendor,  and  not  i^inst  the  broker.     If  the 
principal  can  pay,  the  Plaintiff  receives  no  injnry :  if  he 
cannot,  then  the  Plaintiff  may  sue  the  broker.     The 
broker  can  maintain  no  action  against  the  vendor ;  it, 
therefore,  would  be  an  extreme  hardship  if  the  Plaintiff 
could  sue  the  broker  in  the  first  instance.     In  the  next 
place,  the  measure  of  damages  Is  wrong.    If  the  De- 
fendants' negligence  has  injured  the  Plaintiff,  the  degree 
of  injury  he  has  received  is  the  measure  of  damages.     If 
the  tobacco  had  been  the  Defendants',   it  might  be 
thrown  back  upon  them,  but  it  catlnot  be  thrown  back 
upon  those  who  never  were  owners  of  it.    It  never  was 
the  Defendants'.      The   Plaintiff  possesses  an  article  < 
which  belonged  to  Scott,  Bum,  and  Co.,  and  is  how  his 
own.    The  Defendants  may  be  liable  for  the  difference 
in  price  between  good  and  bad  tobacco,  but  that  does 
not  satisfy  the  Plaintiff;  he  wants  to  throw  the  tobacco 
on  the  Defendants,  and  requires  payment  for  the  whole 
value.      [Burrough  J.     By  the  negligente  of  the  De- 
fendants, a  certain  sum  of  money  has  been  recovered 
against  the  Plainti£^  whose  correspondent  repudiated 
the  contract  altogether,  and  the  Defendants  refused  to 
defend  that  action.]    The  Defendants  were  not  bound 
to  defend ;  they  might  keep  aloof,  and  say,  they  would 
pay  in  money  whatever  loss  they  might  have  occasioned. 
The  only  measure  of  damages  is,  either  the  difference 
between  the  relative  prices  of  the  article  in  the  London 
market,  or  between  the  relative  values  in  the  market  in 
Holland,  and  does  not  depend  on  the  subsequent  dete- 
rioration 
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rioradon  of  the  goods.    The  Haintifif  is,  therefore,  en-        1818. 
titled  to  the  judirtnent  of  the  Court.  %  -%-■  * 

Dallas  J.    After  stating  the  facts  of  the  case.   It    Brandon* 
would  be  very  hard  if  a  merchant  employed  to  buy 
goods,  and  emplojring  a  broker  of  the  first  character, 
should  be  answerable  for  the  negligence  of  that  broker. 
It  was  proved,  that  the  broker  might  have  examined  the 
tobacco  in  bulk,  and  that  if  he  had  done  so,  he  would 
have  been  convinced  that  the  tobacco  was  not  Porto 
Rico  tobacco  of  the  best^  quality.     In  fair  and  regular 
dealing,  if  the  Defendants  could  not  have  purchased 
Potio  Rico  tobacco  of  the  best  quality,  they  ought  to 
have  said,  that  they  had  not  been  able  to  buy  tobacco  of 
that  quality,  and  that  they  had  bought  that  which  was 
inferior.     It  has  been  said,  that  Porto  Rico  tobacco  of 
the  best  qnali^,  is  of  a  description  known  in  the  market 
as  distinguished  from  the  inferior  tobacco.     So  also,  is 
the  price  known  in  the  market;  and,  taking  the  price 
and  the  name  together,  it  would  have  appeared  to  the 
Plaintiff  as  the  best,  and  it  cannot  be  considered  that 
the  bought-note  is  a  waiver :  that  note  is  ambiguous, 
but  the  ambiguity  is  explained  by  the  pricey  and  it 
amounts  to  a  representation  of  having  been  bought  as 
ofthe best  quality.     Both  of  these  parties  are  agents; 
and,  as  the  ultimate  purchaser  had  a  right  to  recover 
against  the  Plaintiff,  so  has  he  the  like  right  to  recover 
against  the  Defendants.    I  am  of  opinion,  therefore,  that 
this  action  is  properly  brought.     As  to  the  other  ques- 
tioDi  whether  the  measure  of  damages  has  been  properly 
taken,   the  Court  will  consider,  and  hereafter  deliver 
their  opinion. 

Park  J.  and  Burrough  J.  concurred. 

The 
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1818.  The  next  day,  DaUas  J.   delivered  the  opmion  of 

^  '      '  the  Court,  that  the  measure  of  damages  ouebt  to  be  the 

Mainwarino   ,  '  1  .      ,  .  .       • 

V.  damages  and  costs  recovered  m  the  action  against  the 

Bransok.     piaintiS^  the  Plaintiff  undertaking  to  assign  the  tobacco 

to  the  Defendants,  or  to  sell  it,  and  account  to  the  De« 

fendants  for  the  produce. 

Rule  discharged* 


Fei.  It.  GlyNi  Bart,  and  Others  v.  Hertel. 


The  Plaintiffs      JSSUMPSIT  on  a  guarantee.     The  first  count  of 

declared  that,    -^  ^j^^  declaration  stated,  that  on  the   1st  May,  1815, 

m  conslaer-  ^ 

ation  that  they  in  consideration  that  the  Plaintifis,  at  the  request  of 

would  lend  to  ^q  Defendant,  would  lend  and  advance  to  certain  pcr- 
5000/*,  the  so°^  using  the  stile  and  firm  of  Spitta^  MolUng^  and 
Defendant  and  Co.,  divers  large  sums  of  money,  amounting  to 
u^wenble^for  ^^^^''5  ^®  Defendant  undertook,  and  promised  the 
the  same;  that  Plaintiffs  that  she  would  be  answerable  for,  and  re-pay 

they  did  lend    ^^  ^yie  Plaintifl&  the  said  sums  of  money,  to  the  extent 

the  said  sum,  * 

whereby  the     pf  5000/.,  when  she  should  be  thereto  requested.     And 

.Defendant  be-  the  Plaintiffs  averred,  that  they  did  lend  and  advance 
The  form  of  ^°  ^^^®  ^^^  Spitta^  Moiling^  and  Co.,  divers  sums  of 
the  guarantee  money,  to  wit,  5000/.,  and  by  reason  thereof^  the 
^^d^t*^    Defendant  became  liable  to  answer  for,  and  pay  to  the 

would  be  an- 
swerable to  the  extent  of  5000/.  for  the  use  of  the  house  of  S,  and  Co.  At  the  time 
this  was  given*  S.  and  Co.  were  indebted  to  the  Plaintiffs  in  a  considerable  sum  of 
money,  for  which  the  Plaintiffs  held  a  promissory  note,  drawn  by  S.  and  Co.,  and 
other  bills,  as  a  security.  On  receiving  the  guarantee,  the  Plaintiffs  cancelled  the 
note,  and  delivered  up  the  bills  which  they  held.  5.  and  Co.  then  delivered  those  bills 
back  again  to  the  Plaintiffsi  together  with  a  new  promissory  note,  but  no  money 
passed :  Heldt  that  the  guarantee  only  contemplated  future  loans,  and  that  the 
transaction  did  not  amount  to  a  loan  of  money  so  as  to  charge  the  Defendant. 

Plamtiffi 
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PLiintiffi  the  said  sums  of  money.     There  were  three     ^  1818. 
other  q)ecial  counts  on  which  nothing  turned,  and  the 
usual  money  counts.     Plea;  the  general  issue. 

The  cause  was  tried  before  Dallas  J.  at  the  London 
sittings  after  Michaelmas  term,  1816,  when  a  verdict 
was  found  for  the  Plaintiffs  for  5000/.,  the  amount  of 
the  damages  laid  in  the  declaration,' subject  to  the 
opinion  of  the  Court,  on  a  case  of  which  the  following 
is  the  substance. 

The  Plaintifis  arc  bankers  in  London^  and  in  the 
year  1815,   and  for  some  time  previous  thereto,  the 
\io\ise  oi  SpUtaj  MoUingy  and  Co.,  who  then  carried  on 
business  as  merchants  in  London^  kept  a  banking  ac- 
count with  the  Plaintifis.     The  Defendant  is  the  aunt 
of  Frederic  and  Godfrey  MoUingf  two  of  the  persons 
constituting  the  firm  of  Spiita^' Moiling^  and  Co.,  and 
had  from  time  to  time  made  advances  to  a  considerable 
amount  in  aid  oiSpitta^  MoUingj  and  Co.,  and  to  meet 
various  embarrassments  of  that  house.     In   October^ 
1814,  a  loan  of  10,0002.  was  made  to  SpittOj  MoUingy 
and  Co.  by  the  Plaintiffs,  as  security  for  which,  the 
Haintiffi  received  from,  them  their  promissory  note, 
payable  on  demand  for  10,000/.,  and  bills  of  exchange 
to  the  amount   of  3491/.  6s.  11^,   which   bills   were 
afterwards   paid,  and  on   the  2nd  May^  1815,  SpittUy 
MoUingf  and  Co.,  as  a  further  security  for  the  sum  of 
6508t  135.  li,  the  balance  of  the  10,000/.,  deposited 
with  the  Plaintifis  two  bills  of  exchange  accepted  by 
Ferdinand  MoUer  of  Konigsberg,  amounting  together  to 
S528{.  165.  '2d.9  but  which  last-mentioned  bills  did  not 
become  due  until  after  the  24th  of  May  1815. 

On  the  3d  May,  1815,  the  Plaintifis  discounted  for 
Spitta,  Mollingj  and  Co.  their  draft  on  the  Plaintifis 
for  the  sum  of  2733/.  Os.  4ed.  for  a  limited  period,  vi2. 
until  the  11th  of  the  same  month,  upon  the  specific 
security  of  two  bills  of  exchange,  amounting  together 

to 
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1818^       to  ^BSSlpOs.  ^cLf  but  which  last-mcmtioned  bills  did 
'^^^  -^     not  bepome  due  till  after  the  S4th  -Mzj^  18 J S. 

^^  On  the   13th  May,  SpiitOi  MoUing,  and    Co.  had 

Vin'KUm  pver-drawi\  their  cash  account  with  the  Plaindffi 
210SL  I8s.  10(^.}  and  being  pressed  by  the  Plaintiffi  for 
payment  of,  or  further  security  for,  the  debts  due  to 
them,  deposited  with  them  seven  bills  of  exchange^ 
amounting  together  to  2767/.  135.  7^,  but  which  billf 
did  not  become  due  until  after  the  said  24th  of  Ma^. 

In  the  same  month  of  Mc^f  and  preiious  to  the  date 
of  the  Defendant's  letter  of  guarantee  hereafter  men- 
tioned, the  Plaintiffs  being  under  the  said  advances  for 
SpiUOf  Moiling,  and  Co.,  and  their  accounts  with  the 
Plaintiffi  being  in  a  very  unsatisfactory  state,  and  the 
Plaintifis  having  reason  to  believe  that  Spitta,  MoUingt 
and  Co.  would  want  further  advance^  insisted  on  pay- 
ment of  the  same  sum,  then  due  by  Spitta,  MoUitig,  and 
COf,  or  on  having  further  security.  On  the  16th  of  the 
same  month  of  May,  the  Plaintiffi  sent  for  Frederic 
MoUing,  and  suggested  to  him  the  procuring  of  the  s&- 
ciirity  of  the  Defendont  to  a  limited  extent ;  and  an  ap- 
pointment was  then  made  for  a  meeting  to  t^ke  place  on 
the  24th  May,  IS15$  between  Frederic  MoUing  and  one 
of  the  Plaintiff^}  for  the  purpose  of  adjusting  the  ac- 
count between  them,  and  arranging  such  security  as 
should  be  satisfactory  to  the  Plaintifis,  and  an  induce- 
ment to  let  Spitta,  MoUing,  and  Co.  have  such  accommo- 
dation of  money,  by  way  of  loan,  as  their  necessities 
should  require,  and  as  the  Plaintiffs  should  think  fit  to 
make.  On  16th  Jlfoy  the  Plaintiffs  sent  the  following  letter, 
dated  London,  May  16,  1815,  to  tbe  Defendant:  «  So 
many  communications  have  passed  confidentially  be- 
tween yourself  and  some  of  our  firm,  upon  the  concerns 
of  the  house  in  Lmarence  Pountney  Lane,  that  we  feel 
no  hesitation  in  addressing  you  on  the  subject.  From 
the  long-standing  connection,  we  feel  every  disposition 

to 
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to  assist  them  with  advances  of  money,  but  at  the  same  IS  18. 
time^  we  mast  require  to  have  good  security  for  what  we 
do ;  and  as  foreign  remittances  are  now  very  much  in 
arrear,  and  they  require  ready  money  for  the  transaction 
of  their  business  here,  we  beg  to  submit  to  you  the  pro- 
priety of  our  having  a  guarantee  for  the  assistance  af- 
forded them  by  this  house,  which,  we  trust,  you  will  have 
no  hesitation  in  giving  to  a  limited  extent,  say  to  the 
amount  of  5000/.  A  letter  to  the  effect  of  that  written 
on  the  other  side,  by  post,  will  suffice,  and  we  shall 
thank  you  for  an  early  answer."  The  form  of  the  gua- 
rantee mentioned  in  that  letter  was  in  the  following 
terms :  "  Gentlemen,  I  have  to  offer  you  my  guarantee 
for  the  transactions  in  the  account  of  Messrs.  Spitta^ 
MolUngf  and  Co.  with  your  house,  to  the  extent  of  five 
thousand  pounds.     lam,  &a" 

This  letter  was  addressed  to  the  Defendant  at  Bath, 
but  she  being  at  Clifton  when  it  arrived,  did  not  receive 
it  till  her  return  to  Bath  on  the  19th,  when  she  sent  to 
the  Plaintifis  the  following  answer,  dated  May  19,  1815  • 
"  I  am  thb  moment  returned  from  Clifton^  and  the  post 
is  just  going;  I  have  only  time  to  say  that  I  will  be  an- 
swerable for  tlie  extent  of  5,0002.  for  the  use  of  the 
house  of  Spiita^  MoUings  and  Co."  The  plaintifi  re- 
ceived this  answer  by  the  post  on  the  20th,  and  before^ 
and  at  the  time  of  its  receipt,  SpitUty  MoUiugp  and  Co. 
had  overdrawn  their  cash  account  with  the  Plaintiffs, 
(including  the  amount  overdrawn  on  said  13th  of  May^) 
2212/.  16s.  lOcL;  the  debit  side  of  their  account 
amounting  to  134,282/.  Is.  Id,  and  the  credit  side  to 
132,069/.  4s.  3d.  No  transactions  took  place  between 
Spittoj  Moiling^  and  Co.,  and  the  Plaintiffs,  in  conse- 
quence of  the  receipt  of  the  Defendant's  letter  of  guar- 
rantee,  till  the  24th  of  May^  and  the  debts  due  from 
Sipittoj  MolUng,  and  Co.  to  the  Plaintiffs  were  the  same  on' 
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that  day  as  when  the  letter  of  guarantee  was  nscmedf 
and  were  as  follows : 


Balance  of  the  loan  of  10,000/.  advanced 

in  October  1814 
Interest  thereon  to  24  th  May^  stated  in  the 

schedule  in  two  sums,  viz.  -    79     4  10 

66  17     S 


6508  13     1 


146    2    1 


Loan  on  a  cheque  discounted  from  Srd  to 

nth  3%,  1815,  but  not  then  paid  off   2733     0    4 

Interest  thereon  from  1 1th  to  24th  May  -         4  17    4 

Cash  account  overdrawn  (including  2\Q"6L 

185.  lOd.  overdrawn  on  18th  oi May)  -  2212  16  10 

Interest  on  sums  overdrawn  from  11th  to 

24th  of  May  -  -  -         3   15     1 

Total  debt  dueto  the  Plaintiffs  ^11,609    4    9 


As  a  security  for  this  debt,  the  Plamtitifs,  at  the  date 
of  the  letter  of  guarantee,  and  on  the  24th  of  May^  held 
the  following  bills : 

Two  bills  on  MoUer^  deposited  the  2nd 
May^  1815,  as  a  security  for  6508/.  135. 
1<1,  the  balance  of  the  note  of  10,000/. 
amounting  together  to  -  -    3528  16    2 

Two  bills  deposited  Srd  Mayy  1815,  as  a 
security  for  273S/.'05.  4d.,  the  amount  of 
the  cheque  then  discounted,  till  11th 
Mayj  amounting  to  -  -    2833     0    4 

Seven  bills  deposited  13th  May,  1815,  as 
a  further  security  for  the  debt  then  due 
to  the  Plaintiffs,  (one  of  which  was  the 
bill  on  Lange  for  2102/.  155.  Id.  after 
mentioned)  amounting  together  to      -    2767  IS    7 


Total  securities  held  by  the  Phiintiffsd^9 129  10    1 
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On  the  34th  Mca/^  a  meeting  took  place  at  the  bank- 
ing bouse  of  the  Plamtifi  between  the  Plaintiff  Charles 
Milby  and  Frederic  MaUit^^  in  pursuance  of  the  ap- 
pointment before  mentioned,   for  the  purposes  stated 
at  the  time  of  making  the  said  appointment,  at  which 
meeting  the  Plaintifis  discounted  for  Spitta^  Moiling^ 
and  Co^  the   two    bills    deposited  on    the  SrdikEzy, 
amoonting  to  28332.  Os.  ^d.y    six  of  the  seven  bills 
deposited    on  the   ISth  May,  amounting  together  to 
%ti.  IBs*  and  twelve  other  bills  amounting  together  to 
S080<.  135.  3d,  which  Frederic  MoUing  brought  with 
hiffl  on  that  day  to  be  discounted,  and  placed  the  sum  of 
6578/L 1 U.  7d.,  the  amount  of  the  said  twenty  bills  of 
exdiang^  to  the  credit  of  the  cash  account  of  Spitta^ 
MBOing,  and  Co.,  with  the  Plaintiff,  and  debited  the 
same  account  with  the  sum  of  632.  14s.  9d,  for  the  dis- 
oomit  of  the  said  twenty  bills;  and  all  the  said  twenty 
bQls  were  subsequently  paid  as  they  became  due.    At  the 
same  meetings  Frederic  Moiling^  on  behalf  of  the  firm 
of  S^ffUiOf  MolUngf  and  Co.,  drew  a  promissory  note  to 
the  amount  of  6S00/.,  payable  on  demand,  in  favor  of  the 
Plaintiffiu    Charles  MUls  then  handed  to  Frederic  Mel- 
Ung  the  said  two  bills  of  exchange  for  3528/.  165. 2d, 
acoqited  by  Ferdinand  Metier^  (which  had  been  depo- 
sited with  the  Plaintiffi  on  the  2d  May^  and  then  re- 
mained in  their  hands  as  a  security  for  the  said  sum  of 
6508JL 185.  Id) ;  -and  the  said  letter  of  guarantee  of  the 
Defendant,  (which  had  been  received  by  the  Plaintiffs 
on  the  20th  May^  and  had  ever  since  remained  in  their 
hands^  as  before  stated,)  for  the  purpose  of  being  in- 
dosed  by  him  in  a  letter,  specifying  on  what  account 
each  securities  were  deposited,  as  it  was  customary  for 
the  house  of  Spitta^  MoUing^  and  Co«  to  do,  when  they 
deposited  securities  with,  the  Plaintiffi;   and  Frederic 
Matting  accordingly,  whilst  he  was  in   the  Plaintiffs' 
Vol.  VIII.  Q  banking- 
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banking-house  with  Charles  MiUs,  wrote  the  following 
letter  to  the  Plaintifb,  dated  the  24th  May,  1815,  and 
inclosed  therein  the  said  two  bills  of  exchange,  accepted 
by  Ferdinand  Mailer^  and  the  Defendant's  letter  of 
guarantee. 

<<  Enclosed  we  beg  to  hand  you  two  bills  2000/.  dated 
\B\h  Aprils  four  months;  152H;.  IG5.  2£f.,  16th  Aprils 
four  and  a  half  months,  on  F.  MMer^  Konigsbergj  and  a 
letter  from  Mrs.  A.  Hertelf  guarantee  for  5000/.  which 
we  deposit  with  you  as  a  collateral  security  against  our 
note  for  6500/.  from  this  date.'' 


Frederic  Moiling  also,  while  he  was  in  the  Plaintiffs' 
banking-house,  drew,  in  the  name  of  the  house  o^Spitta^ 
MoUvigy  and  Co.,  a  draft  on  the  Plaintiffs  to  the  amount 
of  6508/.  IS5.  \d.y  being  the  balance  due  on  the  promis- 
sory-note of  October^  1814,  in  favor  of  the  Plaintifit 
and  which  draft  he  gave  to  Charles  Mills  with  the 
promissory-note  for  6500/.,  and  the  said  letter  of  the 
24th  May^  with  the  inclosures.  The  Plaintifis  there- 
upon placed  the  said  sum  of  6000/.,  the  amount  of  the 
new  promissory-note^  to  the  credit  of  the  cash  account 
of  Spitta^  MoUingf  and  Co.,  with  the  Plaintifis,  and  the 
okl  promissory-note  of  October^  1814,  was  thereupon 
cancelled;  and  the  Plaintiffs  delivered  up  to  SpitUif 
Moiling^  and  Co.  a  bill  of  exchange  accepted  by  J.  ^* 
Langey  for  2102/.  155.  7^-»  which  had  been  deposited  on 
the  ISth  of  ilfqy,  as  a  collateral  security  for  past  ad- 
vances, and  which  bill  the  Plaintiffs  did  not  choose  to 
discount.  This  bill  was  the  only  security*  then  remain- 
ing in  the  hands  of  tlie  Plaintiff  for  the  debt  due  before 
the  24th  May,  except  the  two  bills  of  exchange  for 
3528/.  IGs.  2d.  which  had  been  again  deposited,  as  be- 
fore stated,  as  a  security  for  the  new  promissory-note. 
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The  PlaintifB  then  debited  the  account  of  SpzHoj  Mol^ 
lif^i  and  Co»  with  the  sereral  sums  of  2783/.  0s4  ^d*,  the 
amount  of  the  draft  of  the  3d  May ;  63/.  145.  9d.  the 
amouDt  of  the  discount  of  the  twenty  bills  of  exchange; 
6508/.  135.  Id.  the  amount  of  the  draft  of  the  24th 
Mmfi  for  the  balance  of  the  note  of  Oc/o6^,  1814 ;  luid 
four  several  sums,  making  together  154/.  I4s*  Sd.  the 
amount  of  interest  due  to  the  Plaintifis  up  to  the  24th 
Mtyj  on  the  several  advances  made  by  them,  making 
together  with  thesum  of  2212/.  .16^.  lOd.  the  amount  of 
cash  over  drawn,  the  sum  of  11,672/.  195.  6d.  to  the 
debit  o(,Spitt(Z9  MMingt  and  Co. 

No  money  passed  in  the  course  of  this  trans- 
action. The  difier^ce  between  11 ,609/.  45.  Qd.,  the^ 
debt  due  to  the  Plaintiffi  before  the  24th  JIfay, . 
and  13,078,  lU.  7^,  the  amount  of  the  two  sums* 
credited  to  SpittOf  Moiling^  and  Co.  on  that  day,  viz. 
H69f.  6&  lOdL  was  applied  as  follows,  viz.  63/.  145.  9^., 
part  thereof  in  satis&ction  of  the  said  discount  of  24th 
ilfay,  and  1405/.  125.  Id.  residue  thereof  was  paid  by 
the  Plainti£  to  the  order  oiSpitta^  Moiling,  and  Co.  in . 
consequence  of  drafts  drawn  by^  the  letter  in  favor  of 
various  persons,  between  the  24th  May  sLndthe  10th 
Junct  1815,  inclusive.  Cash  payments  to  a. con- 
siderable mnount  were  made  and  received  by  the- 
Plaintifib,  on  the  general  accountrcurrent  ofSpitia,  Mol^ 
Ungj  and  Co.  with  them.  It  appeared  by  a  copy  of  the 
ledger,  annexed  to  the  case^  that  between  those  last- 
mentioQed  days  the  account  of  Spitta,  MoUing,  and  Co. 
with  the  Plaiotifis,  after  allowing  credit  to  Spitta,  Mai* 
ling,  and  Cp.  for  the  sums  of  657B/.  1 15.  7d.  and  6500/. 
as  cash,  and  including,  on  the  debit  side  of  the  account, 
the  old  debt  of  11,609/.  45.  9d.  due  to  Plaintiffi  before, 
the  guarantee  was  pver-drawn  on  die  28th  May,  1815, 
to  the  ainoiint  of  44.5/'»   apd  on  the. 29th  May,  the 
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18i&       farther  sum  of  2362.,  making  the  whole  amoant  owr* 
drawn  on  the  said  39th  Majfj  681/. 

On  the  30th  May  the  Plaintiffi  diacoanted  for  SfiMth 
MoOingf  and  Co.  bills  to  the  amoant  of  29352.  4t.  4d^ 
and  carried  that  sum  to  the  credit  of  their  cash  accoont, 
(debttmg  the  account  with  19L  165.  Id.,  the  amount  of 
the  discount  on  such  bills),  by  which  the  said  cash 
balance  of  681/.  was  paid ;  but  towards  the  dose  of 
that  day,  Spitta^  McUingj  and  Co.  having  drawn 
drafts  upon  the  Plaintiflb  to  an  amount  exceeding  the 
sum  standing  to  the  credit  of  their  cash  account  by 
332/.  105.  2d^  one  of  the  PbintifiB  sent  to  Frederic 
MoUingf  telling  him,  that  the  account  was  rather  over- 
drawn, and  that  the  Plaintift  must  have  money  paid  in; 
and  therei^n  Frederic  Moiling  gave  the  Plainti£b  a 
draft  upon  SmOhy  P^gfl^f  and  Co.  jbr  350/.,  which  was 
paid,  and  carried  to  the  credit  oi  the  cash  account  of 
SpiUih  MoUittgj  and  Co.  On  the  10th  Jime,  1815,  on 
which  day  the  house  cfSpitta^  McUingj  and  Co.  stof^ied 
payment,  the  balance  of  the  cash  account  oSSpOtOf  Mol^ 
ling,  and  Co.  with  the  Plaintiffi,  considering  the  said  sum 
of  6500/.  as  cash,  was  in  favor  of  Spi^a,  Moiling,  and 
Co.42L18i.lii 

The  two  bills  for  3528/.  I6s.  2d.  bad  been  duly  paid, 
which,  together  with  the  balance  of  42/.  18«.  IdL,  being 
deducted  from  the  said  sum  of  6500/.,  the  amount  of 
the  promissory-note  of  24th  iifoy,  1315,  left  a  balance 
r«naining  due  from  Spitta,  MoUing,  and  Co.  to  the 
Plaintifi,  in  respect  of  the  said  sum  of  6500i  of  2928/. 
Su  9d.y  which  the  Plaintiffi  claim  of  the  Defendant,  with 
158/.  14 J.  4i2.  for  interest  thereon  to  the  1st  of  March, 
1816,  making  together  3087/.  Os.  Id. 

Before  the  letter  of  guarantee  was  sent,  the  Pbuntiffi 
had  discounted  for  Spkta,  MdUng,  and  Co.  bills  to  the 
amount  of  32,693/.  Is.  Id.  which  had  not  then  become 

due, 
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Ate,  all  of  which  had  been  since  duly  paid,  except  a  biU  1818. 
of  exchange  accepted  by  <»ie  Grdtett,  and  endorsed  by 
Spina.  Moiling^  and  Co.,  for  1185/.  lOs.  lOd.  which  was 
discounted  by  the  FlaintifPs  on  the  17th  Marck.  1816, 
and  became  due  on  the  18th  Jtmcf  1815,  when  ik 
was  dishcmonred,  and  SpittOj  MoUing.  and  Ck>.  became 
indebted  to  the  Plaintiffs  in  the  sum  of  ^29L  IO5. 1  Id, 
bong  the  amounted  the  balance  of  80872.  O5.  li.  and 
the  bill  on  QrdkU  taken  together,  and  which  sum  of 
4392JL  10s.  i  Id.  the  Plainti£Bi  claimed  of  the  Defendant. 

The  PlaindiFs  had  proved  their  debt  under  the  con^ 
mission  of  bankrupt  issued  against  SpiUOf  MoOingj  and 
Co.,  and  had  reoeired  three  dividends  thereon,  amounts 
ing  together  to  6s;  Id.  in  the  pound.  * 

The  questioii  for  the  opinion  of  the  Court  was,  whe- 
ther the  Plaintifi  were  entitled  to  recover  from  the  Do- 
lendant  the  said  sum  of  4&i2U  lOt.  lliL,  deducting 
therefrom  the  dividends  received  under  Spitta  and  Co.'s 
commission,  or  any,  and  what  port  thereof. 

tf  the  Court  should  be  of  opinion  that  the  Plaintiffs 
were  entitled  to  the  said  sum,  or  any  part  thereoi^  the 
terdict  to  be  entered  accordingly. 

If  the  Court  should  be  of  opinion  that  the  Plaintiffs 
were  not  entitled  to  recover  any  thing,  a  non-suit  to  be 
eotered. 

The  case  was  argued  in  the  last  term. 

Bosanqu£t  Seijt.  for  the  Plaintiffi.  The  material  fact 
11^  that  the  sum  of  11,609^  4s.  9d.  was  due  previously 
to  the  24th  May,  and  it  also  appears,  in  the  latter 
part  of  the  case,  that  the  sum  of  48222.  lOx.  lldL  is 
now  due  to  the  PlaintiflGs.  It  is,  therefore^  necessary 
to  explain  how  the  account  in  the  ledger  appears  to 
be  42/.  in  favor  of  SpiUa  and  Co.  GreUetf^  biU  may 
be  laid  out  of  consideration  for  the  present,  and  the 
Plaintiffs'  claim  may  be  considered  to  be  for  the  ba^* 
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lonce^  independent  of  that.  The  cash  bvef-dtawn^  the 
two  loans,  and  the  interest,  make  up  the  sum  stated  as 
1  \i60dL  4s.  9(L  There  was  nothing  extraordinary  in 
ihis  transaction.  The  only  sums  which  appear  in  the 
common  ledger  are  the  sums  paid  and  drawn  in  the  or- 
dinary banking  account.  The  parties  meet,  and  these 
loans  are  brought  into  account,  and  SpiitOj  Moiling^ 
and  Co.  give  a  note  for  6BQQl^  which  is  merely  a 
'  voucher  authorising  the  bankers  to  enter  in  the  banking 
account  that  which  was  before  a  mere  private  transaction 
•between  the  parties.  It  is  not  contended,  that  any  part 
.of  this  money  due  before  the  24tli  May,  is  to  be  taken 
-as  money  advanced  afterwards.  The  amount  of  the 
drafts  on,  and  subsequently  to,  the  24th  Mayj  inde^ 
pendently  of  the  old  debt,  was  upwards  of  1 1,000/L  Tliis 
h  wholly  exclusive  of  the  monies  paid  before  that  day. 

On  the  credit  side  there  is  a  promissory  note  fot*  GSOOL 
which  has  not  been  paid.  It  is  a  very  common  practice 
for  bankers,  if  a  bill  or  note  is  delivered  by  a  customer, 
which  is  not  yet  paid,  to  credit  the  customer  with  the 
amount,  and  if  the  bill  becomes  dishotaoured,  to  debit 
him  with  the  bill  unpaid,  and  so  correct  the  account 
The  .two  bills  6f  exchange  given  that  day  as  a  security  for 
ihe  6600L  were  paid,  but  the  balance  between  the  two 
bills  and  the  6500/.  was  not  paid;  that  balance  never  has 
been  paid,  and  still  remains  due.  That  sum,  then,  is 
to  be  deducted  from  the  credit  side  of  the  account.  It 
is  admitted,  that  payments  have  been  made  sufficient  to 
£Over  all  the  payments  prior  to  the  24ih  Mcn/y  and 
jslso  all  subsequent  payments,  except  the  balance  the 
:  Plaintiffs  claim,  and  they  have  a  right  to  apply  the  pay- 
ments of  the  credit  side  of  the  account  to  satisfy  such 
^part  of  the  debit  side  of  the  account  as  they  please. 
JCirly  V.  Duke  oi  Marlborai^h^  {a)    In  that  case^  Co- 


\a    %  Maul.  ^  Sel'w^  i%* 
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bum  was  indebted  to  the  Oxford  bank.     The  Duke  of 

MaHbortrngh  being  applied  to,  gave  security  to  the  Ox-- 

fordh^nk  for  3000/.  to  be  advanced  to  Cobum;  the  bank 

advaoced  him  much  more  than  3000/.,  and  Cobum  paid 

the  bank  more  than  SOOO/.     One  question  was,  whether 

that  was  a  continuing  guarantee,  which  does  not  apply 

here.    The  Duke  also  contended,  that  the  bank  was 

bound  in  equity  to  apply  their  first  receipts  to  relieve  his 

guarantee :  but  it  was  held  otherwise ;  and  that  the  bank 

might  first  relieve  themselves,  and  sue  the  Duke  for  the 

balance.    Bosanquet  v.  tVrai/j  {a)  is  a  still  stronger  case. 

There,  Beeckcrqft  had  been  a  partner  in  two  banks. 

The  surviving  partners  of  Beechcrqft  in  the  London  bank, 

sued  the  surviving  partners  of  Beechcrqft  in  the  country 

hank.    It  was  urged,  that  they  were  tenants  in  common 

and  could  not  sue,  to  which  the  other  side  agreed ;  but 

they  said,  we  will  apply  the  payments  since  Beech" 

mfi^%  death,  to  the  balance  against  him  in  his  life,  and 

saefor  the  balance  accrued  since  his  decease.    Peters 

V.  Anderson  {b\   is  also  in  point     Here  then,  is  the 

whole  question.     The  Plaintiff  say  they  will  apply  all 

<Spi/to,  MoUingj  and  Co.  have  paid  in,  to  the  credit  of 

the  antecedent  debt,  and  will  sue  the  Defendant  on  her 

guarantee,  for  5000/.     The  Plaintiffs  do  not  want  the 

aid   of  that    which  was  clearly  the  intent  of  all  the 

parties,  viz.  that  the  credit  of  the  Defendant  should  be 

applied  to  discharge  the  balance  then  owing.     It  may  b€( 

asked  what  benefit  Spinas  Mailings  and  Co.  have  had  ?  — ^ 

A  very  great  benefit:  they  were  falling.     In  the  end  of 

May  the  Plaintiffs  found  they  must  hold  their  hand; 

they  found    that    payments   were    mode,    but    how? 

&pUta^  Moiling^  and  Co.  paid  in  bills;  for  them  they 

got  cash ;  if  the  bills  turned  out  solvent,  well ;  if  bad,  then 


1818. 


Olym 
Hkrtuu 


(a)  Antej  vi.  597.  S,  C.  a  Manb,  319. 
\h)  Antif  ▼.  596.  S.  C.  I  Manby  ajS. 
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it  became  a  cllsh  advance;  and  by  thes^  aids  SpUiOf  Mol^ 
Ungi  and  Co.  would  have  struggled  through  their  diflEL- 
culties,  but  for  unforeseoi  events  elsewhere  Now,  as  to 
GreUetf%  bill,  it  was  lodged  with  the  Plaintiffs,  mASpUta^ 
Moiling^  and  Co.  had  credit  for  it  It  was  not  payable 
until  SpiilOj  McUing^  and  Co.  stopped  paym^t,  but 
afterwards  it  increased  the  debt;  they  still  owe  it;  it 
was  a  credit  which  they  had  then,  which  they  oi^it  not 
to  have  had.  Even  admitting  that  it  was  discounted 
before  the  24th  May^  that  it  was  a  debt  before  that 
time,  yet  it  only  increases  the  balance  due  on  the 
24th  May:  but,  if  it  be  so,  it  only  requires  the 
Plaintifis  to  apply  to  the  discharge  of  that  antecedent 
debt,  1235&  more  of  the  20,000^  which  have  been  paid 
since  the  24th  May.  If  it  be  a  debt  arising  since 
the  24th  May^  d  fortiori^  it  is  within  the  guarantee. 
But,  supposing  for  any  reason  whatever,  these  sums  are 
not  to  be  recoverable,  yet,  at  all  events,  there  ia  a 
balance  of  14002.  and  upwards.  \IiaUas  J.  It  is  not 
at  all  disputable,  that  it  is  a  prospective  guarantee.  I 
thought  at  the  trial  that  it  was  merely  prospective^  and 
think  so  still.] 


Hvihck  Serjt.  The  cases  cited  only  apply  to  cases 
founded  on  similar  facts.  The  only  question  is,  whether, 
.under  all  the  circumstances,  there  was  that  sort  of 
advance  subsequent  to  the  guarantee  which  the  instru- 
ment contemplated  ?  The  declaration  and  its  language 
are  very  material.  The  declaration  states,  that  in  con- 
sideration that  the  Plaintifib  would  lend  to  SpiUa^  Mot- 
lingy  and  Co.  divers  sums  amounting  to  5000/.,  the 
Defendant  undertook  to  rqpay  the  Plaintifis  the  said 
sums  to  the  extent  agreed  upon,  to  wit,  5000/.  The 
consideration  is  palpably  a  future  loan.  No  part  of  the 
case  shews,  that  from  the  date  of  the  guarantee  a 
shilling  was  advanced  to  SpittOy  Moiling,  and  Co.    The 

question 
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qoestioti  is  not,  whether  SpiUa^  MoUingf  and  Co.  were 
indd)ted  to  the  Plaintifi  in  40002.  and  upwards ;  but 
whether  in  point  of  law  the  Defendant  is  liable  to  the 
debt    The  Defendant's  liability  is  not  to  be  sought  for 
in  the  extent  of  the  debt  of  Spitta^  Moiling^  and  Co., 
bat  in  the  extent  of  her  own  engagement  on  the  24th 
Mag:  the  sole  object  of  the  Pluntiffi,  having  got  this 
giuurantee,  was,  to  make  the  Defendant  answerable  for 
a  byfr-gone  debt    It  is  now  contended,  without  any 
foundation,    that   a  new  promissory-note  for  6500/L 
will  extinguish    an  old    promissory-note   for    65002. 
It  would  have  been  desirable  if  the  Plundfis  had 
intended  to   get  a  guarantee  for  bye-gone    transac- 
tions, and  it  would  have  been  no  more  than  candid 
in  them,   to   have   apprized  the    Defendant  of  the 
bslance  then  due.    A  guarantee  is  materially  aflected 
by  the  circumstance  of  its  bdng  a  security  for  a  past  or 
a  fbture  loan.    If  the  Defendant  had  signed  the  guaran- 
tee which  the  Plainiifis  sent  her,  they  would  have  had  a 
itronger  case;  but  she  declines  that,  and  says,  <<I  will 
be  an^erable  for  the  extent  of  50002.  for  the  use  of 
Sfitia^  MoiUngj  and  Co."    According  to  the  doctrine  of 
Mansfidd  C  J.  in  Dance  v.  Girdlerj  (a)  a  guarantee  is  to 
be  construed  most  strictly.    It  cannot  be  said  that  the 
intent  of  the  Defendant  by  this  answer  was  to  make  her- 
self liable  for  an  old  debt     Supposing  all  the  trans- 
acdons  previous  to  the   24th    May  had   not  existed, 
would  any  one  argue  that  the  depositing  of  the  bills  on 
Mdkr  on   that  day,    and   the  giving  of  the  promis- 
sory-notes,  was   a   loan?      On  that  day  6508/.    was 
due  on  a  promissory-note  given  in  1814  for  10,000/., 
which   had    been   reduced   by    payments,    and    then 
Flood  as  a  security  for  the  balance;    two  other  bills 
for  3000/.  had  been  also  lodged  with  the  Plaintiffs  for 


1818. 


{a)  1  N.  R.  34- 


securing 
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1918.  securing  that  balance:  these  two  bills  are  haiufed 
back  to  MoOingy  who  lodges  them  again  as  a  security 
for  the  old  balance,  and  then  the  Plaindflb  say  to  him, 
«<  Now  we  have  but  your  30002."  The  framing  of  the 
latter  part  of  the  case  is  also  worthy  of  attention.  Tlie 
Plaintiflfs  there  state  that  they  seek  to  recover  the 
old  balance.  This  puts  them  out  of  court,  onleBs 
that  change  of  notes  can  be  made  a  loan  of  money. 
But  the  cancelling  an  old  note  and  giving  a  new  one 
cannot  be  called  a  loan  of  money  even  to  a  principal^ 
a  fortioriy  not  to  a  surety,  A  forbearance  of  an  old  debt 
is  substantially  different  from  a  new  loan,  though  both 
may  be  equally  beneficial  to  the  principal.  The  whole 
question  is,  —  has  there  been  a  loan  of  money  ?  And  as 
the  giving  of  a  new  note  in.  consideration  of  the  can* 
celling  of  an  old  one,  does  not  in  law  amount  to  a  loan, 
the  Defendant  is  entitled  to  the  judgment  of  the  court. 

Car.  ado.  vuiL 

DALLAS  J.  on  this  day  having  read  the  first  count  of 
the  declaration,  and  stated  that  the  others  were  not  to 
be  distinguished  from  it  in  substance^  proceeded  to 
give  judgment. 

The  action  is,  for  money  lent  and  advanced  by  the 
Plaintii&  to  SpittOi  Moiling^  and  Co.,  on  the  credit  of  a 
guarantee,  proposed  to  be^  and  in  bet  given  by  the 
Defendant  to  the  Plaintiffi. 

Before  coming  to  the  substance  of  the  ease,  it  may  be 
proper  to  consider  the  relative  situation  of  the  different 
parties.  The  Plaintiffs  are  bankers,  and  have  made 
from  time  to  time  advances  upon  different  securities  to 
the  house  of  SpUtOj  Moiling^  and  C!o.  The  trans* 
actions,  as  stated  in  thecase^  b^in  with  October^  1814, 
at  which  time  a  loan  appears  to  have  been  made  to 
Spittoy  MoUing,  and  Co.,  of  10,000/.,  by  the  Plaintififs, 
on  the  security  of  a  promissory-note  given  by  Spitta^ 

MoUing^ 
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MdUngf  and  Co*,  together  with  other  securities  they 
then  held,  but  not  to  the  full  amount  they  had  ad- 
vanced. From  this  time,  down  to  1815,  different  trans- 
actions took  place  between  the  parties;  and  in  Ma^, 
1815,  the  banking-house^  taking  alarm  at  the  state  of 
the  account,  compared  with  the  securities  they  held, 
wrote  to  the  Defendant,  in  substance  informing  her 
that  they  were  in  considerable  advance  to  SpAtay  Mfd- 
Ungi  and  Co.;  and  as  foreign  remittances  came  in 
slowly,  and  as  they  foresaw  that  further  advances  of 
ready  money  would  be  necessary  for  them,  proposed 
she  should  send  her  guarantee  to  the  amount  of  50OO/.9 
for  the  transactions  between  the  two  houses. 

The  Defendant,  who  was  a  lady  living  in  Gloucester^- 
shire,  does  not  appear  to  have  had  any  interest  ih  the 
tntnsaction;  abd  it  is  to  be  observed,  that  no  request  of 
an  advance  to  the  house  of  Spitia,  Moiling,  and  Co.,  n6r 
any  ofier  of  security  appears  to  have  proceeded  from  her, 
but,  that  the  proposal  originated  with,  and  proceeded 
from,  the  Plaintifia  themselves :  owing  to  her  absence 
from  home  when  this  letter  was  received,  some  little 
delay  took  place,  and,  on  her  return,  a  speedy  answer 
having  been  pressed  for,  she,  without  consultation  (for 
aught  that  appeared)  with  any  friend  or  legal  adviser, 
by  the  post  of  the  same  day  sent  off  the  engagement, 
on  the  faith  of  which  the  advances  are  stated  to  hav€ 
bten  made,  and  which  it  is  the  purpose  of  this  action  to 
recover.     It  appears,  however,  that  she  had  been  in  the 
habit  of  assisting  the  house  before,  by  becoming  security 
for  dHFerent  advances  to  relieve  them  from  embarrass- 
ments; her  situation,  therefore,  is  that  of  a  inere  gna- 
Tantee,  undoubtedly  liable  to  the  full  extent  of  her 
engagement,  legally  considered,  with  rderence  to  the 
terms  of  it,  and  connected  vnth  the  fact^  of  the  case, 
but  entitled  lo  the  application  6t  the  rule  laid  down  in 

all 
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1818.  all  such  cases,  namelj,  that  as  a  secnrilyy  theooDtxact 
cannot  be  carried  bqr<»id  tlie  strict  letter,  and  certainly 
not  beyond  the  |dain  and  manifest  intent.  Ipassoverthe 
predse  langni^  of  the  goanntee  proposed  by  the  Plain- 
tiflEs,  and  even  the  terms  of  it,  as  finally  giren  by  the  De- 
fendant, referring  to  the  statement  Of  them  in  the  case; 
and  for  this  reason,  that  if  any  doobt  mi^t  have  been 
raised,  whether  it  hadapplicatianto  past  transactions  or 
to  subsequent  <»ily,  in  iriuch  view  the  reading  of  each 
might  have  been' material  to  aid  a  donbtfiil  oonstnictioo, 
yet,  inasmuch  as  the  action  proceeds  altog^er  on  the 
footing  of  the  guarantee  being  prospective  only,  all 
other  ccmsideration  is  rendered  immateriaL 

The  declaration  states,  that  in  consideration  that  the 
Plaintifi  would  lend  and  advance  the  Defendant  under- 
took to  guaranty  the  sums  so  lent  and  advanced;  and 
it  then  avers,  as,  c£  course^  it  was  necessary  it  should 
aver,  that  money  was  lent  and  advanced  on  the  fidth  of 
the  guarantee.    Has  there  then  been,  on  the  security  of 
the  guarantee  in  question,  any  money  actually  lent  and 
advanced  ?    It  iqppean,  that  on  the  24th  JUoy,  three 
or  four  days  after  the  receipt  of  the  guarantee^  it  was 
deposited  with  the  Plaintifi  by  one  of  the  MoOingSf  and 
iqpplied  by  the  very  terms  of  the  letter  inclosing  it^  to  the 
specific  purpose  appearing  upon  the  fiice  of  that  letter; 
that  is,  as  a  security,  together  with  two  biUs  amounting 
to  35282.  165.  2d,  which,  having  been  in  the  hands  of 
the  Plaintifis  as  a  security  before  were  handed  over^  or 
shifted  firom  hand  to  hand,  at,  the  time ;  that  is  to  say, 
were  delivered  for  the  purpose  of  being  re-delivered  as 
a  security  for  a  new  promissory-note  of  65002.  which  was 
given  in  lieu  of  an  old  note  ci  the  date  of  October^  1814, 
that  is,  upwards  of  six  months  previous  to  the  guarantee; 
which  old  note,  on  their  receiving  the  new  one^  was 
^ven  up  and  cancelled;  and  it  is  expressly  stated,  that 

no 
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no  money  whatever  passed  on  that  day  in  the  course  of       1818. 
these  transactions  between  the  parties.     Now,   what- 
e?er  may  be  the  effect  of  a  variety  of  circnmstances, 
which  are  considered  as  supporting   an   averment  of 
monqr  had  and  received,  though  no  money  had  ever 
sctiifllly  passed,  the  question  may  or  may  not  be  dif- 
ferent, as  to  a  third  party,  and  still  more  so^  when  that 
psrtjr  stands  in  the  situation  of  a  surety,  who  can  be 
liable  only  on  the  precise  terms  of  her  obligation,  apply- 
ing to  it  the  strict  construction  of  law.  I  merely  advert  to 
this  distinction ;  it  will  not  be  necessaiy  to  pursue  it  into 
detail,  acccmling  to  the  view  the  Ck>urt  takes  of  the  cas^ 
the  material  and  substantial  question  being,  in  effect,  was 
there^  as  between  the  Plaintifi  and  the  Defendant,  any 
money  lent  or  advanced,  or  that  which  must  be  deemed 
equivalent  to  money  lent  and  advanced,  as  against  the 
surety,  subsequent  to  the  guarantee,  and  on  the  fidth  of 
the  guarantee^  by  the  house  of  the  Plaintiffi,  to  SpUtOj 
MolUng^  and  Co.  ? 

In  the  plain  meaning  of  the  thing,  we  all  think 
the  proper  and  obvious  course  would  have  been  an 
adYance  of  so  much  money,  leaving  the  past  trans- 
acUons  as  they  were,  to  be  liquidated  and  adjusted  by 
other  means,  or  by  the  gradual  progress  of  the  other 
securities,  or  the  advance  of  other  fimds  of  the  house. 
It  is  manifest  that  this  has  not  been  the  direct  course  of 
proceedings  between  the  parties,  nor  do  we  think  the 
indirect  or  ultinute  result  of  those  proceedings  establishes 
the  averment  made  in  the  declaration,  according  to  the 
best  construction  we  have  been  able  to  give  theuK  They 
appear  to  us  to  consist  in  the  interchange  of  esusting 
securities,  connecting  the  past  with  the  present^  so 
as  to  endeavour  to  give  the  guarantee  a  retrospective 
operation.  Tailing,  therefore,  the  &«ts  as  we  find 
them  in  the  case,   our  opinion  is,    that  the  several 

trans- 
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tmntactions  do  not  amount  to  a  loon  and  adtanoe  «# 
moBfljy  90  aa  to  satisfy  the  words  of  the  declaration, 
as  between  the  parties  themselves,  and  still  less  so,  as 
against  the  Defiendant ;  applying  the  principles  of  law, 
she  is  entitled  to  have  applied  in  the  construction  of  the 
engagement  into  which  she  has  entered.  This  relates 
as  well  to  the  transactions  on  the  S4th  May  as  to  the 
other  subsequent  dealings  and  transactions  up  to  the 
time  of  the  stopping  payment  of  the  house  of  SptttOf 
MctUngf  and  Co. :  .we  are  therefore  of  opinion  that  a 
nonsuit  must  be  entered. 

Judgment  of  Nonsuit. 


Feb.  II.      Dawson  Demandant,  Stocker  Tenant,  Brooke 

Vouchee. 


Pirecipe  di- 
rected to  the 
vouchee, 
amended  by 
inierting  the 
name  of  the 
tenant. 


n^^HE  writ  of  entry,  dedimus,  and  warrant  of  attorney 
were  right,  but  the  precipe  at  the  head  of  the  war- 
rarit  of  attorney  was,  <<  Command  Brooke  (the  vouchee), 
<*  that  he  render  to  Dcewson  (the  demandant),"  &c 

HvUock  Seijt.  moved  to  amend  this  recovery,  by 
substituting  the  name  of  th^  tenant  for  that  of  the 
vouchee. 

FiaL 
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Canham  v.  Rust.  ^-f*-  »*• 

QOVENANT.    The  declaration  stated,  that  by  an  A  term  for 

indenture  dated  the  4th  August^  1807,  and  made  years  wttK* 

between  John  Canham^  since  deceased,  of  the  first  part,  ^^  ptaintiir't 

the  Defendant  of  the  second  part,  and  Thomas  Ixmten  tettattor,  for 

of  the  third  part ;    after  reciting,  that  John  Canham  ^"^  » 

^  ^^  sum  of  money, 

had    contracted    with    the   Defendant   for    the    sale  and  the  De- 

of  certain  lands  for  the  sum  of  420/.,  and  that  it  had  fendant,  in  the 

been  agreed,  that  part  of  the  said  sum  of  420/.  should  detd^cove- 

be  secured    to    be    paid  to  John  Canham  in  man-  nantedwith 

ner  thereinafter  mentioned,  it  was  witnessed,  that  in  ;^'»hi«eicecu- 

consideration  of  251.  to  John   Canham  then  paid,  of  traton,  and 

the  sum  of  895Z.,  intended  to  be  secured  to  him  in  *M"gn«>  *»  i»y 

manner  thereinafter  mentioned,  John  Canham  did  grant,  ^  cer^day ; 

bargain,    sell,  and  release  unto  Thomas  Lcns^enj  his  after  that  day, 

heirs,  and  assigns  the  said  lands,  to  hold   the  same  j^'  ^^    ^ 

unto    Thomas   Lcmten^    his    hdrs,    and    assigns,    to  ed  to  the 

the  use    of  John   Canham^    his   executors,   adminis-  Kaintiffthe 

trators,  and  assigns,  for  the  term  of  a  thousand  years,  ^  ^^  ^^ 

subjea  to  the  proviso  thereinafter  mentioned,  and  sub-  pointed  the 

ject  to  the  said  term,  to  such  uses  as  the  Defendant  ^^^^  i^^^ 

might  appoint,  and  in  default  of  aj^ointment,  to  the  ezecuton. 

use  of  the  Defendant   and  hb    assiims  for  his  life:  Th«co^«- 

•i  .1  1  <•   1  .1    rFi.  »  cutor  absented 

with  remainder  to  the  use  of  the  said  Thomas  Laaten^  to  the  bequeit. 

his  heirs,    and  assigns,   during  the   life   of  the  De-  In  an  action 

fendant,    upon   trust,    for    the    Defendant    and    his  nant,  brought 

assigns;    with   remainder  to  the  only  proper  use  of  by  the  Plaintiff 

the  Defendant,  his  heirs  and  assigns;  and  that  in  the  '?  h**.^]!J^ij 

that  he  was 
not  entitled  to  sue  as  assignee;  firat»  because  the  covenant  was  merely  personal ;  and, 
Mcondlyi  because  the  breach  occurred  in  the  testator^s  iife*time« 

same 
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]gl8.  same  indenture  was  contained  a  proviso,  making  void 
the  same  term  on  payment  by  the  Defendant,  his  heirs, 
executors,  administrators,  or  assigns,  to  the  said  John 
Canham^  his  execntors,  administrators,  or  assigns,  of  the 
said  sum  of  S952.,  with  interest  for  the  same^  in  manner 
iherdnafter  mentioned;  that  is  to  say,  25/.  on  the  25th 
March^  1808,  and  370/.,  with  interest,  on  the  25th 
Marchj  1810:  and  that  the  Defendant,  by  the  said 
indenture,  for  himself,  his  heirs,  executors,  and  admi- 
nistrators, covenanted  with  John  Canham^  his  execu- 
tors, administrators,  and  assigns,  to  pay  the  said  sum  of 
S9SL  and  interest,  in  the  manner  in  the  said  indenture 
mentioned  for  payment  thereo£  The  Plaintiff  then 
averred,  that  John  Canham^  being  so  possessed  of 
the  said  term  of  years,  on  the  9th  of  June,  1813, 
duly  made  and  published  his  last  will  and  testament, 
and  thereby  gave  and  bequeathed  to  the  Plaintiff  the 
said  sum  of  money^  then  due  and  owing  to  John 
Canham  from  the  Defendant,  and  appointed  Jnihamf 
South  Canham  and  the  Plaintiff  executors  of  his  said 
will,  and  on  the  15th  November^  '1814,  died,  so  pos- 
sessed of  the  said  term  of  years,  without  having  revoked 
or  altered  liis  said  will  with  respect  to  the  said  be- 
quest; and,  that  on  the  29th  December^  1814,  Anthony 
South  CanhoMj  and  the  Plaintiff,  duly  proved  the  will, 
and  took  upon  themselves  the  execution  thereof  and 
assented  to  the  said  bequest  to  the  Plaintifl^  where- 
by he  was  entitled  to  receive  from  the  Defendant  the 
said  sum  of  money.  The  Plaintiff  then  asngned  for 
breach,  that  the  Defendant  had  not  paid  to  John 
Canham^  his  executors,  administrators,  or  assigns,  the 
said  sum  of  395/^  but  that,  on  the  contrary  thereof, 
3452.,  part  of  the  said  sum  of  395/.,  was  due  to  him  from 
the  Defendant,  together  with  34/.  \0$.  for  interest  thereon. 

The 
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The  Defendant  having  craved  cyer  of  the  will,  to  which,  1 81 8. 
it  speared,  the  testator  had  added  two  codicils,  plead* 
cd,  first,  that  the  said  John  Canham  did  not  give  or  be* 
queath  to  the  said  Plaintiff  the  said  sum  of  money,  in 
the  said  declaration  alleged  to  be  due  and  owing  to  the 
said  John  Cemham  from  the  Defendant ;  secondly,  that 
the  Plaintiff  did  not  become^  nor  was,  nor  is  entitled  to 
receiye  of  and  from  the  Defaidant  the  said  sum  of  mo-* 
ney,  in  manner  in  the  said  indenture  limited  for  the 
payment  thereof  according  to  the  said*  covenant  of  the 
Defendant,  in  the  said  indenture  in  that  behalf  con- 
tained; thirdly,  that  the  said  Anthony  South  Canham 
and  the  Plaintiff  did  not  assent  to  the  said  bequest  to 
the  Plaintiff;  and,  fourthly,  that  the  said  Anthomf  South 
Canham  alone  did  not  assent  to  the  bequest  to  the  Plain- 
ti£    On  all  these  pleas  issue  was  joined. 

The  cause  was  tried  before  Gibbs  C.  J.  at  the  last 
assizes  for  Norfolk^  when  the  assent  of  A.  &  Canhanif 
the  co'^xecutor,  was  fully  proved,  and  the  Chief  Jus- 
tice directed  the  jury  to  find  for  the  Plainti£^  subject 
to  a  motion  in  arrest  of  judgment,  he  having  sued  in  his 
own  name^  and  not  as  exeinitor.  Slosset  Serjt.,  in  the 
last  term,  had  accordingly  obtained  a  rule  nisi  for 
arresting  the  judgment. 

Lens  Seijt  on  a  former  day  shewed  cause.  The 
^estion  is,  whether  this  is  a  mere  personal  covenant  in 
gross,  or  whether  it  does  not  entitle  the  person  who  had 
the  whole  interest,  to  sue.  The  testator  bequeaths  the 
sum  due  to  him  on  the  mortgage  to  the  Plaintifl^  his 
executors,  administrators,  and  assigns.  Here  t\i6 
assigns  being  named,  the  law  in  ISpencer^s  case  {a)  is  appli- 
cable. The  executors  have^  by  their  assent,  divested 
this  estate  from  themselves,  and  vested  it  in  the  Plaintiff. 

(a)  5  Rep.  26« 

V0L.VIIL  R  This 
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18)8.  This,  then,  is  not  a  mere  covenant  in  gross,  and  the 
Plaintiff  may,  therefore^  bring  this  action,  and  is  not 
boand  to  sue  in  the  name  of  the  executors. 

Blosset  Serjt  in  support  of  the  role.  This  is  a  direct 
bequest  of  the  money,  and  not  of  the  texta,  and  the 
covenant  does  not  run  with  the  land.  A  covenant  by  « 
publican  to  pay  for  beer  during  the  lease  of  the  pnUic- 
house  is  collateral,  and  does  not  pass  to  the  assignee. 
Godbolt^  120.  That  is  a  much  stronger  case  than  this. 
Besides,  covenant  doeB  not  lie  by  an  assignee  fiv  a 
breach  done  before  his  time,  Comyns'  Digest{a)i  and  on 
the  (ace  of  this  declaration,  it  i^pears  that  the  covenant 
was  broken  in  the  lifie*4ime  of  the  testator,  for  it  was  to 
have  t>eeli  performed  on  the  25th  Mareif  I8I<^  and  <m 
nonpayment  on  that  day,  there  was  a  dear  bieaob. 

Cut  adxk  vidi. 

On  this  day,  Dallas  J.  delivered  the  jodgsientef  the 
Court  as  follows : 

The  question  for  the  consideration  of  the  Court  is» 
bow  far  the  Plaintiff  can  avail  himself  of  the  circum- 
stances- disclosed  by  his  declaration.  This  depends 
entirely  on  the  construction  of  the  covenant  made 
between  the  Defendant  and  the  testator.  The  lead- 
ing principles,  as  to  the  construction  of  covenants 
of  this  description,  in  which  an  assignee  has  or  has 
not  a  right  to  sue  or  be  sued,  are  laid  down  in  Spen^, 
cer^s  case,  and  the  resolutions  there  adopted  have  been 
recognized  and  established  in  the  cases  of  Bally  v« 
Wells  (6),  and  Gray  v.  Ctdhbertseiu  {c)  In  Spencer's 
case  many  differences  were  taken  and  agreed  to  re- 
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respecting  express  covenants,  and  covenants  in  law,  and        1818. 
which  of  them  ran  with  the  land,  and  which  were  col- 
lateral, and  did  not  go  with  the  land :  it  is,  therefore, 
sufficient  to  advert  to  those  cases  for  the  rules  of  law, 
and  the  distinctions  on  which  they  are  founded.     It 
18  quite  clear  that  a  personal  covenant  cannot  be  as- 
agaed.    It  has  been  urged,  that  as  the  testator  died 
possessed  of  the  remainder  of  a  mortgage  term  of  a 
thousand  years,  that  the  Plaintiff  might  sue  as  his 
assignee ;  but  we  think  there  is  no  ground  for  saying 
he  could  do  so»  for  on  his  death  the  remainder  of  the 
term  vested  in  the  Plaintiff  and  his  co-executor.     The 
sum  due  to  the  testator  from  the  Defendant  on  the 
mortgage  deed,  was  oiily  bequeathed  by  the  former  to 
die  Plainti£^  no  other  interest  was '  transferred  to  him. 
This,  therefore,   was  merely  a  personal  covenant,  of 
which  the  executx>rs  alone  could  take  advantage.     The 
case  in  GodboU  is  particularly  applicable  to  shew  that 
this  was  a  collateral  covenant;  it  has  also  been  well 
observed  by  my  brother  Blossety  that  the  covenant  was 
broken  in  the  life-time  of  the  testator ;  and  the  case  of 
Lewes  v.  Ridge  {a)  determined  that  an  assignee  could  not 
maintain  an  action  on  a  breach  of  covenant  before  his 
own  time. 

We  are  therefore  of  opinion,  that  this  action  ought 
to  have  been  brought  in  the  name  of  the  executors,  by 
whom  alone  it  could  be  maintained. 

Rule  absolute. 

(a)  Cro.  Eliz.  863. 
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Faulkner  v.  Emmett.  Afriin. 

JDEST  Seijt.  had,  on  a  former  day,  obtained  a  rule  If  ^4.,  under 
nisi  to  set  a»ide  the  warrant  of  attorney  given  in  "^  *^"® 
this  case,  and  the  execution  issued  thereon,  andtodis-  gives  to  C^  the 
charge  the  Defendant  out  of  custody,   on  an  affidavit  •heriff'«  offi^ 
stating  that  the  Defendant  had  been  arrested  at  the  suit  custody"heb 
of  a  third  person,  and  was  in  custody  of  the  Plaintiff^  as  a  wairant  of 

sheriff's  officer  at  the  time  when  the  warrant  of  attorney  **^'™fy  ^  * 

"^    debt  due  to 
was  given;  and  that  no  attorney,  on  bis  part,  was  pre^  c,  mch  war- 
sent  at  the  time  of  its  execution*  nmt  will  be 

void,  if  no  at- 
torney be  pre- 
tent  at  the  execution  on  the  part  of  ^, 

B  3  Copley 
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1818. 


Copley  SeijU  now  shewed  causey  and  stated  that  the  De- 
fendant bad  been  arrested,  and  brought  to  the  Plaintiff's 
house  as  a  place  of  safety ;  that  the  Defendant  had  been 
permitted  by  the  Plaintiff  to  go  away  out  of  custody 
to  see  his  attorn^;  that  the  Deiimdant  had  stayed 
away  for  three  hours,  and  on  his  return  voluntarily 
proposed  to  the  Pkintiff  to  give  faim  a  warrant  of 
attorney  for  his  own  debt ;  and  that  such  warrant  had 
been  executed  without  any  solicitation  on  the  part  of 
the  Plaintiff.  He  contended^  ihat  the  meaning  of  the 
rules  of  Court  (a)  was,  that  a  sheriff  ^s  officer  shonld  not 
take  a  warrant  of  attorney  in  the  cause  in  which  he  had 
the  Defendant  in  custody^  and  cited  S^ith  y.  Burlion  {b\ 
where  it  was  held,  that  a  warrant  oF  attorney  given  by 
a  Defendant  in  custody,  at  the  suit  of  one  creditor,  to 
another  creditor,  was  valid,  althou^  no  attorney  was 
present 


Best  Serjt.,  contra^  urged  that  the  Defendant  had 
been  actually  in  the  custody  of  the  Plaintiff;  and  that 
the  alleged  liberty  for  three  hours  could  not  alter  the 
case ;  that  the  present  question  dt^^ended  upcm  a  rule  of 
Court  different  from  that  upon  which  Smith  v.  BttrUan 
was  decided,  and  that  therefore  the  rule  ought  to  be 
made  absolute. 

Dallas  J.  (After  looking  at  the  two 'rules  of  Court) 
I  admit  that  there  is  a  distinction  to  be  made  between  a 


(a)  Easter,  is  Car*  a.,  K.B. 
HiL  14  &  15  Car.  3.,  C.  P.,  by 
which  It  is  ordered}  "  That  no 
baiUff  or  sheriff's  ofitcer  shall 
presume  to  exact  or  take  from  a 
Defendant  in  custody,  by  arrest, 
any  ^warrant  to  acknowledge  a 
judgment,  but  in  the  presence  of 
an  attorney  for  the  Defendant, 


who  shall  subecribe  his 
thereto,  which  warrant  shall  be 
produced  when  the  judgment  is 
acknowledged ;  and  that,  if  any 
bailiff  or  sheriff's  officer  shall 
offend  therein,  he  shall  be  seTerely 
punished. 

(if)  I  Eojt,  241. 


warrant 
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warrant  of  attorney  ^ven  to  a  Plaintiff  at  whose  suit 
the  Defendant  is  in  custody,  and  one  given  to  a  third 
person :  in  the  first  case,  it  may  be  extorted  as  the  price 
of  a  release ;  but,  in  the  last,  as  he  is  in  custody  at  the 
salt  of  another,  it  will  not  procure  his  release.     Still  the 
question  is,  whether  this  warrant  of  attorney  is  not 
within  the  spirit  of  the  rule ;  for  an  officer  might  exer- 
cise a  great  degree  of  undue  influence,  if  he  might  extort 
this  instrument.    The  words  of  the  rule^  in  the  gene- 
rality of  its  terms,  apply  to  this  case ;  and  it  applies  in 
principle  and  in  reason.     It  was  not  sufficient  that  the 
Defendant  went  to  consult  his  attorney :  he  ought  also 
to  have  induced  his  attorney  to  have  returned  with  him. 
No  case  has*  been  cited  restricting  the  protection  of 
this  rule  of  Court  to  a  warrant  of  attorney  given  in  the 
came  in  which  the  Defendant  is  in  custody ;    but  the 
case  of  Waraker  v.  Qa$coyne  {a)  is  stronger  than  this. 
Thtre  the  Defendant  lodged  at  the  officer's  houses 
within  the  rules  of  the  Fleet ;  and  the  Court  held|  diat 
it  was  next  to  being  in  close  custody ;  for  the  officer, 
bong  surety  to  the  warden, -might  deliver  the  Defendant 
into  close  custody  at  any  time.    Therefore  I  think  this 
warrant  of  attorney  should  be  set  aside. 


1818. 


Faulkner 
Emmett. 


Park  J.  eoncurred.  (&) 


Rule  absolute. 


{a)  W.  Ji/«  IS97. 

\y\  GMj  CJm  and  Burroughs  were  absent. 
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Where  a  vcr- 
diet  was  found 


nPHIS  was   an  action  on  a  policy  of  insurance  cm 

andMta Del'*  goods,  from  Jamaica  to  London.     The  ship,  daring 

feadant,anda    her  Stay  at  Jamaica^   had  been  so  much  exposed  to  the 

matmal  wit-     -^eax  of  the  sun,   that  her  timbers  had  shrunk,  and, 
ness  for  him  ,  '  ' 

amvedonthe    shortly  after  she  sailed   on   her   voyage,  she  leaked, 

following  day,  though  there  had  been  no  storm  or  other  probable  cause 

fused  to  grant  ^^  i^j^^*     After  pumping,  the  leak  subsided^  the  ship 

a  rule  for  a  •  made  less  water  every  day,  and  arrived  at  home  in  a 

caute^noaopli-  ^^^'^  ^laXje.     The  carj^,  upon  delivery,  was  fouud  to 

cation  had  be  damaged.     The  question,  at  the  trial,  was,  whether 

been  made  to    ^jj^  \q^^  arose  from  unseaworthiness  or  from  the  perils  of 

put  off  the 

iirst  trial,  ^®  ^^^^  The  Defendant  called  no  witnesses,  but  insisted, 

that  he  was  entitled  to  a  verdict  on  the  Plaintiff's  case. 

The  jury  found  for  the  Plaintiff. 

Vaughan  Serjt.  now  moved,  that  this  verdict  should 
be  set  aside,  and  a  new  trial  granted,  on  the  ground* 
that  the  captain,  a  material  witness  for  the  Defendant, 
bad  arrived  on  the  day  after  the  trial,  who  made 
affidavit,  that  the  ship  leaked  so  much  on  the  day  after 
leaving  Jamaica,  that  he  bore  up  for  Port  Antonio^ 
fearing  he  should  founder,  though  the  weather  was  fine, 
and  there  was  no  apparent  cause  of  leaking. 

GiBBS  C.  J.  In  this  case  an  action  was  brought 
against  the  Defendant,  in  whose  option  it  was  to  apply 
to  put  off  the  trial,  from  the  absence  of  a  witness,  on  . 
the  usual  terms.  That  he  has  neglected  to  do,  and  it  is 
fit,  from  justice  to  the  Plaintiff,  to  refuse  the  present 
application,  because  the  Defendant  would  have  an  un- 
fair advantage,  in  knowing  what  was  the  case  intended 

to 
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to  be  set  up  on  the  part  of  the  Plaintiff^  and  the  evi« 
denoe  to  be  adduced  in  support  of  it  My  Brother 
Vaughan  put  the  case  on  this  ground,  that  the  loss 
was  occasioned,  not  by  peril  of  the  sea,  nor  by  unsea- 
worthiness, but  by  the  seams  of  the  vessel  being  c^ned 
by  heat,  when  the  vessel  grounded  in  harbour,  on  the 
redring  of  the  tide.  But  she  mended  in  the  course  of 
her  homeward  voyage,  and  arrived  perfectly  sound. 
Looking  at  the  case  with  this  view,  I  see  no  reason  to 
rule  this  case  differently. 
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The  rest  of  the  Court  concurring,  the 

Rule  was  refused. 


FEATHEBSTONHAUOH^t'.  JOHNSTON. 


TROVER.    At  the  trial  of  the  cause  before  Park  J.,  Where  A. 

at  the  sittings  at  QuUdhaU  after  the  last  term,  it  ^J^^^^ 

appeared,  that  the  Plaintiff  agreed  to  send  a  cargo  of  c.»  and  c' 

botdes,  by  a  ship  of  one  Humble j  from  Sunderland  to  without  notice 

Imion.     A  dispute  afterwards  arose  respecting  the  B.,a^id*fpart, 

payment  of  fright  and  demurrage,  whereupon  the  ship  and  kept  the 

was  ordered  by  Humble  to  sail,  and  the  bottles  were  ««»«»^«i> 

*^  his  possession : 

consigned  by  him  to  the  Defendant,  who,  without  no^  Held»thatC 

tice  of  any  adverse  claim,  sold  a  part.     Afterwards,  the  was  liable  in 

Plaintiff  informed  the  Defendant  that  the  bottles  were  ^^.^^^^  ^  j^, 

his  property,  and  demanded  to  have  them  delivered  up  for  the  value 

to  his  disposal;  to  which  the  Defendant  answered,  that  the  ^  ^*  goods 

*^        '  '  that  were  sold, 

greater  part  had  been  already  sold.     It  was  contended  as  well  as  for 

at  the  trial,  that  the  Defendant  was  liable,  in  this  action,  t^ose  that  re- 

only  for  the  value  of  the  part  remaining  unsold  in  his  pogiession. 

possession.    The  jury  found  ^  verdict  for  717/*,  being 
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1818.  the  value  of  the  whole;  but  leave  was  given  to  move 
to  reduce  it  to  S^T/^y  the  value  of  the  part  remaining 
unsold. 


Feather- 
stonhauqh 

JotlNSTOK. 


HuBocl  Serjt  now  moved  accordingly)  and  insisted 
that,  in  order  to  make  a  demand  and  refttsal  evidence 
of  a  conversion,  the  party,  when  he  reAises,  must  have 
it  in  his  power  to  deliver  up  or  to  detain  the  artiele  de- 
manded; and  he  cited  Smithy.  Young  (a),  where,  when 
a  deed  was  demanded  of  a  Defendant,  he  refined  to 
deliver  it  up,  because  it  was  in  the  hands  of  his  attor- 
ney, who  had  a  lien  upon  it;  and  Lord  JSienborotigh 
heldk  that  that  refusal  was  no  evidence  of  a  conversion, 
because  the  party,  at  the  time  he  refused,  had  it  not  in 
his  power  to  deliver  up  or  detain  the  deed  in  question. 
Wherefore,  he  contended  that  the  Defendant,  in  this 
case^  was  not  liable  beyond  the  value  of  the  goods  in  his 
possession. 

GiBBS  C.  J.  I  agree  to  the  proposition,  that  the 
demand  and  refusal  in  the  case  cited  did  not  amount 
to  a  conversion.  But  it  sometimes  hiqspens,  that  two 
points  might  be  made  in  a  case^  and  only  one  is  made; 
and  I  cannot  take  the  decision  on  ihat  point  as  an 
authiHity  to  decide  the  other.  In  the  present  cas^  die 
Defendant  has  been  proved  to  have  actually  sold  the 
goods  in  dispute,  and  a  sale  alone  has  been  held,  in 
many  cases,  to  amount  to  a  conversion.  The  principle  of 
law  is  against  die  Defendant,  who  has  applied  the  goods 
to  his  own  use.  In  the  case  of  Harwood  v.  Smith  {b)f 
an  action  of  trover  was  brought  by  the  owner  of  goods 
against  the  Defendant,  who  had  sold  them,  and  it  sp- 
peared  that  the  goods  had^been  stolen,  and  S(dd  in  inar- 

{a)  1  Camph.  439,  (h)  %  Term  Rep,  750. 

ket 
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ket  ofeit  to  the  Defendmit;  and  afterwiard*^  md  hOoY^ 
die  49oimGtioii9  nodoa  was  gtrsa  to  the  Defendent  by 
the  Plainti£^  that  the  goods  were  hb  propetty;  and, 
oevertfatlflHi'  the  Defiendant  sold  tfaeaii  After  oonvic- 
tioi^  ihe  aoihm  was  brought;  and  it  was  hel4  ^t  the 
Ffadfitiff  eofld  ttot  reccnreis  becaiprse  the  dale  in  niafket 
omt  proaeoted  the  goods  until  conviction;  and,  there* 
ibre^  Ihe  Defimdattt  was  not  Kabb  ibr  a  sale  during  the 
proleotioa:  but  viique«ti<mably,  if  die  Defoidant  thelie 
iiad  sold,  after  pr^teetion  had  eeaaed^  the  action  would 
liaw  fado.  'niemflfole,  I  think,  there  is  ne  ground  fbr 
the  pKMDt  niotton. 


9i9 


i818. 


Feather- 
stonhauqh 

JOHNffFON. 


Dallas  J.,  Burrough  J.,  and  Park  J.,  concurred. 

Rule  refuse. 

After  tihe  decisfon  of  the  case,  ItuUoek  Seijt  admitted, 
that  the  case  o(  Jackson  v.  Anderson  {a)  was  also  very 
strong  against  the  Defendant.  M^Combie  v.  Davies  {b) 
was  also  mentioned. 


(«)  Antt,  iV.  u* 


(6)  8  Hash  53^*     7  ^ajif  $. 


Pope  v.  Backhouse. 


April  14. 


]^£BT  upon   the   statute  55  Geo.  3.  c.  137.  5.  6.  to  A  farmer  fur- 

recover  certain  penalties.    The  declaration  stated,  '^•^  ^ 

that  the  Defendant  being  a  churchwarden  of  the  parish  ^^^  ^o  the 

atCieobury  Mortimer^  in  the  county  of  Salop^  did,  in  his  poor  of  the 

own  name,  provide,  furnish,  and  supply,  for  his  own  ^^^  j,g  ^,^ 

churchwarden, 
at  a  fair  market  price :  Held,  that  he  was  liable  to  penalties  under  the  S5  Oeo»  3. 
c*  137.  J.  6. 

profit, 
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1818.  profit,  certain  goods  for  the  support  and  mamtenanoe 
of  the  poor  of  the  said  parish,  against  the  form  of  the 
statute,  &C.     Plea  nil  debet. 

At  the  trial  before  Bwrough  J.,  at  the  last  assizes  at 
Shrewsbury^  it  appeared  that  the  Defendant  was  a 
fimner,  and  had  supplied  some  of  the  poor  of  the 
parish  of  which  he  was  churchwarden,  with  com 
and  flour ;  but  the  jury  considering  that  they  had  been 
sold  at  a  fair  market  price  only,  Burrougk  J.  directed 
a  verdict  to  be  entered  for  the  Plaintiff,  with  Uberty  for 
the  Defendant  to  move  to  set  it  aside^  and  enter  a 
verdict  for  himself,  if  such  sale  did  not  fidl  within  the 
construction  of  the  statute. 

Best  Seijt  now  moved  accordingly,  and  contended^ 
that,  to  bring  this  case  within  the  statute,  it  was  ne- 
cessary for  the  jury  to  find  that  the  defendant  sold  at 
a  profit. 

OiBBS  C.  J.  It  is  to  be  presumed,  that  a  fiurmer 
does  make  a  profit  by  selling  the  produce  of  his  land 
at  a  fisdr  market  price.  If  an  overseer,  having  pur- 
chased provisions  at  a  certain  pricey  should  afterwards, 
y  J^^  f^ ^  ^^  ^'^  event  of  a  scarcity  which  presses  on  the  poor,  let 
them  have  them  at  that  pricey  he  would  not  come 
within  the  act :  but  if  he  should  sell  them  to  the  poor 
at  the  market  pricey  and  make  a  profit  on  them,  he 
would  be  within  the  act  The  Defendant  is  certainly 
liable,  and  the  verdict  properly  entered  for  the  Plaintiff* 

The  rest  of  the  Court  concurred. 

Rule  refused^ 


( 
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1818. 

Doe,  on  the  Demise  of  Gbeen  and  Others,       April  u. 
V.  Bakeiu 

p^JECTMENT  on  two  demises,  the  one  by  Green  ^^^  demited 

alone^  the  other  by  Green  and  two  others.    At  the  P^*"**"  ^  B. 

for  one  year 
trial,  before  Dallas  J.  at  J^estminsierj  at  the  sittings  after  ceruin.    It 

the  last  term,  it  appeared  in  evidence,  that  the  Plaindff  v»  agreed 
was  a  brewer,  and  the  two  other  persons  who  joined  in  exmndon  of 
the  second  demise^  were  his  partners ;  that  the  Defend-  that  year  the 
ant  was  a  publican,  carrying  on  his  trade  in  a  house  ^^^    . 
which  belonged  to  the  brewery ;  that  he  held  the  house  on  three 
under  a  written  agreement,  made  with  Green  alone,  for  nionths'  notice 
the  term  of  one  year,  and  that  the  agreement  contained  by!§.    The 
a  proviso  for  determining  the  tenancy,  after  the  expir-  agreement 
Btion  of   the  year,  by  Green  giving  to  the  Defendant  ^foti^ 
three  months*  notice  to  quit,  but  did  not  contain  any  entry.    B.  en- 
clause  of  re-entry;   that  the  Defendant  entered,   and  tered  and  took 
took  receipts  for  rent  from  Green^  at  first  in  his  own  ^he  rent  from 
name  alone^  but,  afterwards,  in  the  name  of  himself  and  A^%  first,  in 
his  two  partners ;  that  the  Defendant,  after  three  years'  ^^^^^ 
posaession,  was  served,  by  Green  alone,  with  a  notice  to  terwirds  in 
quit  in  three  months.     It  was  objected,  at  the  trial,  on  ^  "*?^  ^^ 
the  part  of  the  Defendant,  first,  that  the  receipts  for  ^^  f^d^m^ 
rent  bong  in  the  name  of  the  three  partners,  and  the  who  were  his 
possession  changed,  the  notice  to  quit  should  have  been  5^^Sj^*vc^«» 
given  in  their  joint  names ;  and,  secondly,  that,  as  the  poraesnon,  he 
notice  to  quit  given  by  Green  alone,  must  be  considered  f^*"^  »  no- 
a  nullity,  and  as  no  clause  of  re-entry  was  contained  in  fi,^ ^. alone: 
the  agreement,  the  present  action  could  not  be  main-  ^^^  ^^  A. 
tained.    These  objections  were  over-ruled  by  Dallas  J^  ^^^  cwTde- 
and  the  jury  found  a  verdict  for  the  Plaintifi*;  but  the  mise  in  an  ac 

tion  of  eject- 
ment, the  notice  to  quit  from  Am  alone  being  sufficient  to  detem^e  the  tenancy. 

Defend- 
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Defendant  obtained  leave  to  move  to  set  it  aside,  if  the 
Court  should  consider  the  objections  well  founded. 

Onsbm  Seijt  now  moved  accordingly,  and  urged  the 
objections  made  at  the  trial. 

OiBw  Cf  J.  («^r  rMHpitiilating  the  objections  and 
the  ^videoc^)*  as  to  th#  &st;  o^tfctiom  vbioh  tuM  been 
xpad^^  th«  GiToumstmce  of  the  req^ipt^  for  rmt  ^  a 
certain  period  t^ayiag  b^«n  givw  l^  ih^  pBrfiiier%  dgatM 
not  provQ  ihe  l^p^  es^te  to  )^ve  h^m  in  tl|i9in  i  mud 
as  there  if  no  evi4eqqo  of  a  tmnsf^^r^  the  plAintiff  is  en^ 
titled  to  recover  on  hi^sok  d^nnise.  A»  IQ  the  lecond 
olgeetion,  a  qlaipe  of  r^^entry  wm  whoUjr  unm^cewtfy- 
T%e  f^eement  stipulated  for  the  dot^rnunation  of  i^ 
tenanc;^  liipon  certw  terms  egreed  upon  l>8tivew  the 
pivrties  9f,  the  tiine  of  its  execution^  vwf  the  one  perty 
giving  the  othor  three  months^  notice  (o  q^it.  Upon 
the  expiration  of  the  three  months^  after  the  notice  to 
quit  had  been  served>  the  tenancy  expiredi  and  Green 
became  entitled  to  maintain  tbif  actioa, 

The  rest  of  the  Court  concurred. 

;^ule  refiisad. 


Xfrtlts.  Anderson  v.  Hayman. 

The  Defend-      A    CAPIAS  ad  respondendum  directed  to  the  sheriff 
"rt^  ^'  ^^  !>«»«  was  issued  against  the  Defendant,  on  an 

ffl///zj  directed  affidavit  of  debt  sworn  by  the  PlaiatifF  before  the  filacer 

to  the  sherifis 

of-Londdfif  which  isiued  upon  an  office  (»py  of  an  «Sd4vk  of  d^bt  sw^m  beftm  the 

filacer  for  Drvorif  no  affidavit  having  been  made  beifore  the  filacer  for  L&ndoa  •' 

Heldy  that  the  proceedings  wtxt  re$vlar^  a|id  th«  pefeadant  f^  ea(it]«d  to  his 

dischai^. 

for 
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for  Devon.    The  defendant  not  b^ing  found  there,  an       1818. 

office  copy  of  that  affidavit  was  filed  with  the  filacer  for 

London^  and  on  that  office  copy,  a  capias  ad  rcsponief^ 

dum  issued,  directed  to  the  flherifis  of  London^  but  the     Havmaw. 

defendant  not  being  found,  n  cajnas  bf  cotrtinuame  waa 

issued,  directed  to  the  same  sherifis,  upoa  which  h» 

was  arrested.    No  affidavit  of  debt  hud  been  m^  bafor^ 

the  filacer  for  London. 

Copley  Serjt.  having  on  a  former  day  obtained  a  rule 
nisi^  to  have  the  bail  bond  delivered  up  to  be  cancelled, 

and  the  Defendant  discharged  i^n  entering  a  comman 

appearance, 

Bosanquel  Seijt.  now  shewed  cause.  In  Bcyd  v* 
Durand  (a),  it  was  decided,  that  if  a  PlaintifiP  proceed 
by  a  second  original  «apia%  iastoad  <^  a  testatum  capias^ 
a  second  affidavit  to  hold  to  bail  is  not  necessary,  and 
Lawrence  J.  there  says,  ^<  as  to  the  practice  r^arding 
the  issuing  of  a  testatum  eeipios^  die  act  of  pariiament 
does  not  say,  that  more  than  one  affidavit  shall  be 
made;  and  the  practice  has  prevailed,  of  sending  a 
copy  to  the  filacer  of  another  county,  who  thereupon 
makes  out  a  capias."  And  accordingly  it  is  stated  in 
Impels  Practice^  ^  if  the  defendant  cannot  be  found  in 
the  county  where  the  first  capias  issued,  the  plaintiff's 
attomqr,  on  taking  an  office  copy  of  the  affidavitp 
marked  by  the  filacer  for  the  county  where  the  first 
writ  issued,  may  make  out  a  capias  into  another 
county/' 

Copley  Seijt,  in-  support  of  his  rule,  urged  that 
Lamrence  J.,  in  Boyd  v.  Durand^  relied  on  the  accidental 
circumstance  of  the  same  person  being  filacer  for  both 
counties;  and  he  cited  Daltonv. Barnes {b)^  in  which 

[a)  Anttf  II.  i6i»  (3)  z  Mauk  (if  Sclwjn,  930. 

case 


fM 
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1818. 


Andbbson 

V. 

Hayman. 


case  it  was  contended,  that  the  practice  was  for  the 
filacer,  upon  transmitting  to  him  either  the  original 
affidavit,  or  an  office  copy  of  it  to  issue  his  writ.  Bat 
the  Court  said,  that  such  could  not  be  the  practice,  for 
that  an  affidavit  made  for  one  specific  object,  could  not 
be  transferred  to  another,  and  perjury  could  not  be 
assigned  on  thie  office  copy.  The  proceedings  in  this 
case  having  been  altogether  iitegular,  the  defendant 
was  entitled  to  his  discharge. 

The  Court  held  the  practice,  as  stated  in  Boyd  v. 
Durandf  to  be  perfectly  regular,  and  the  rule  was 
accordingly 

Discharged. 


April  15.      SciLLY,  Demandant;  Smith,  Tenant;  Bar- 
nard,  Vouchee. 


Recovery 
amended  by 
inserting  the 
additional 
names  of  the 
parishes, 
where  the 
names  in^the 
deed  and  the 
recovery  dif- 
fered* 


J^LOSSET  Serjt  moved  to  amend  this  recovery  suf- 
fered in  Trinity  term,  10  Geo.  3^  by  inserting  the 
additional  names  of  the  parishes  of  Lm^er  and  Wig- 
borough.  In  the  recovery,  they  were  named  Lm/er  and 
Wigborough ;  but  in  the  deed  to  lead  the  uses  they 
were  called  Ijca/er  Mamey  and  Much  Wigborough.  The 
possession  had  followed  the  deeds. 

Fiat. 
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1818. 

IN  THE  EXCHEQUER  CHAMBER. 
(In  Error.) 

Jambs  v.  Ehbrt  and  Cludde.  ApHi  15. 

^I  HE  Defendants  in  error  had  brought  an  action  of  If  the  Interest 

oorenant  against  the  Plaintiff  in  error.     The  de^  ^^,^7"' 

daration  stated,  that,  by  certain  articles  of  agreement,  they' may 

dated  the  2?th  January,  1812,  and  made  between  Bm-  maintain  te-^^  r'. 

jamm  Bawley^  Emeryf  and  Cludde^  of  the  one  part,  and  although  the  ^f 

Jama  and  R.  J.  Stubbs  (since  deceased)  of  the  other  language  of 

part,  (reciting  that  Bawley,  Emery,  and  Cludde,  togetfier  •  ^^1^^ 

.  with  one  Sarah  Dunning,  were  entitled  in  fee  simple  to  joint  covenant. 

the  entirety  of  the  premises  in  the  proportions  follow-      Intcreft  al- 

lowed  on  tne 
ing;  that  is  to  say,  BmAey  to  five  undivided  twelfth  affinnance  of 

parts  and  one  moie^  of  a  twelfth  part,  Emery  and  a  judgment, 

Ouiie  to  five  undivided  twelfth  parts  and  one  moiety  ^'bmch^f 

of  a  twelfth  part,  and  Sarah  Dunning  to  the  remaining  covenant  for 

twelfth  part;)  BawUy,  Emery,  and  Cludde  did,  for  them-  ^J"^^' 

tdves  severally,  and  not  jointly,  and  for  their  several  money,  on  the 

and  respective^  and  not  joint  heirs,  executors,  and  ad-  ^'^^  »»*«*  '^ 

ministrators,  covenant  with  James  and  Stubbs,  and  each  ^^^^  f^^^  ^i^^ ' 

of  them,  their  and  each  of  their  executors,  adminis-  date  of  the 

traton,  and   assigns,   that  they,  Rc^dey,  Emery,  and  |^f^*^^^^ 

Chdde,  would,  within  two  months  from  the  date  there-  withstanding 

of,  make  out  and  deliver  to  James  and  Stubbs,  an  ab-  *"f*J![^h-- 

itract  of  the  title  of  them,  Baooky,  Emery,  and  Cludde,  tween  the  par- 

to  eleven  undivided  twelfth  parts  of  the  premises,  and  ^  <l^at  part 

would,  within  three  months  from  the  date  thereof,  in  ^m  recovered 

oonjonction  with  all  other  parties  in  anywise  interested  should  bear 

therein,  grant,  release,  and  convey  unto  and  to  the  use  ^^^^^ 

^  James  and  Stubbs,  their  heirs  and  assigns,  as  tenants 

Vol.  VIII.  S  in 
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1818.        in  commont  the  said  eleven  parts,  &c.;  in  consideration 
whereof  James  and  Stidibs  did  thereby,  for  themselves 
and  their  respective  heirs,  executors,    administrators, 
and  assigns,  covenant  with  Rmky^  Emery^  and  Cludde^ 
and  each  of  them^  their  and  each  of  their  executors^  ad- 
ministratorSf  andass^ns^  that  they,  James  and  Stubbs^ 
their  heirs,  executors,  administrators,  or  assigns,  would 
pay  to  Batdey^  Emenf,  and  Chsdde^  their  executors,  ad- 
mmbtrators,  or  assigns,  (in  the  proportions  of  one 
moiety  to  Brnky^  and  die  other  moiety  to  Emery  and 
Cludde)^  the  sum  of  14,000/L  by  the  following  instal- 
ments, mu  2000/.  on  the  25th'  December;  IBIS,  widi 
interest  from  the  25th  December  then  last,  20002.  on 
the  25th  December  then  next  following,  and  2000L  on 
every  succeeding  25th  December^Mntil  the  whole  sum  of 
14,000/.  should  be  paid,  but  without  demanding  or 
requiring  any  interest  for  any  or  either  c^  such  pay- 
ments to  be  made  after  the  said  25th  December^  1813; 
and  would  also  make  and  execute  to  Rowley^  Emery^ 
and  Cbiddcs  their  heirs,  executors,  administrators,  and 
assigns,  such  a  security  upon  the  premises,  by  way  of 
mortgage,  for  payment  of  the  several  instalments  as 
Bawley^  Emery^  and  Cludde^  or  their  counsel,  should 
direct ;  and,  as  a  collateral  security,  would  make  and 
give  the  joint  and  separate  bond  of  them,  James  and 
StubbSf  in  a  proper  penalty.     Averment  of  perfbrmancei 
and  readiness  to  perform,  on  the  part  of  the  Plaintiffi 
(below),   and  that  the  Defendant  (below)   had  taken 
possession  of  the  premises.     Breach,  refusal  on  the 
part  o(  James  and  Stubbs  to  accept  a  conveyance,  and  to 
pay  such  proportion  of  the  purchase*money  as  was  then 
due.    Plea,  actio  non^  for  that  Bowky  was  still  livbg. 
General  demurrer  and  joinder.     Judgment  for   the 
Plaintifis  below  for  3100/.  and  38/.  costsi     Assignm^t 
of  general  errors  and  joinder. 

GasdeCf 
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GasdeCf  in  support  of  the  as8%nroent  of  errors,  sub- 
nutted,  chat  the  question  fi>r  the. opinion  of  the  Court 
was,  whether  the  covenanty  which  was  the  foundation 
of  thk  action,  was  not  a  joint  covenant,  an4  whether 
Bffwleif  should  not  have  joined  in  this  action.  He 
OHiteDded,  that,  idthongh  it  might  be  said,  that  the 
intemt  of  the  vendors  was  separate^  yet,  as  to  the 
poiehasers,  the  covenant  was  jdoit.  They  covenanted, 
fw  payment,  of  the  purchase-money,  to  execute  a  mort* 
gage^  and  to  give  a  bond^  as  a  further  security  for  pay- 
ment of  the  purchase-money.  Now,  if  these  covenants 
should  be  held  to  be  separate^  the  Plaintiff  in  error 
would  be  liable  to  separate  actions,  by  each  of  the  De- 
fendants, for  breach  of  each  of  the  covenants ;  yet  the 
interest  of  the  covenantees  must  be  considered  as  joint : 
the  Court  will  not  presume  that  different  remedies  were 
given,  namdy,  that  the  Plaintifis  in  error  should  be' 
sabgect  to  separate  actions  for  not  paying  the  pnrchase- 
money,  when  they  are  t6  be  subject  to  joint  actions 
only  for  not  executing  the  mortgage  and  not  giving  the 
bond.  A  covenant  with  them  and  each  of  them  (from 
Slmgdn^s  case  (a)  down  to  the  present  time,)  does  not 
nuke  a  several  covenant  A  covenant  with  two  persons 
for  the  benefit  of  one  of  them  only,  is  joint  and  survives, 
though  one  of  them  would  recover  merely  as  trustee. 
So,  herej  Baoieyy  Bmery^  and  dudde^  had  a  joint  'legal 
interest  in  the  covenant  to  enforce  three  things,  the 
payment  of  the  purchase-money,  the  execution  of  the 
mortgage,  and  of  the  bond;  the  purchase-money,  when 
i^oovered,  to  be  divided  into  separate  parts.  Ih  An- 
^^enon  v.  Martindale  ifi)  it  was  held,  that  a  covenant 
^th  if.  and  B»  to  pay  an  annuity  to  A.^  was  a  joint 
covenant,  although  for  the  benefit  of  A.  only.     This 


181S. 


[fl)  s  ^*  s8.  b.  {i)  t  Eath  497* 
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case 
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1318.  case  is  stronger^  for^  of  the  things  oovemnted  to  be 
done,  two  are  in  their  nature  joint.  StmAcoie  t. 
Hoare  (a)  is  still  more  farootable  to  the  PlaintUft  in 
error;  and,  on  the  authority  of  these  two  cases,  it  ap- 
pears, that  this  is  a  joint  covenant,  and  that  B/cndeg^ 
Emery^  and  CkMe  are  to  pay  the  money  jointly,  other- 
wise it  must  be  held,  that  Uie  executors  of  one  coold 
have  maintained  an  action  for  the  purchase-money,  and 
then,  in  whose  name  ought  the  action  for  not  executing 
the  mortgage  and  bond  to  be  brought? 

Ai{fer»  ootttr^  was  stopped  by  the  Court 

OiBBS  C  J.  The  only  question  for  the  opinion  of 
/  ,y  ^  ^  the  Court  iS|  whether  this  action  baa  been  properly 
S  iJ^-C  ^^^  brought  by  the  Hamtiflb below,  without  jcHningJBaoA^. 
The  principle  is  well  known,i  and  fiilly  established,  that 
if  the  interest  be  joint,  theaction  must  be  joint,  although 
the  words  of  the  covenant  be  several;  and  if  the  interest 
be  several,  the  covenant  will  be  several,  although  the 
terms  erf*  it  be  joint  (A)  In  this  case  the  interest  b 
aeveral,  and  the  covenant  must  follow  die  interest  of  the 
joovenantecs.  But  it  has  been  said,  that  there  are  other 
covenants  which  stipulate  for  securities,  which  are  joint, 
and  that,  consequently,  this  covenant  must  be  joint 
That  by  no  means  follows ;  this  covenant  may  be  seve- 
'  ral,  and  those  joint.  Two  cases  have  been  cited,  but 
they  have  been  decided  on  exceptions  to  the  rule  I  have 
laid  down,  and  leave  this  case  within  it  In  neither  of 
those  cases  had  the  person  who^  it  was  contended,  was 
a  necessary  party  to  the  action,  any  beneficial  interest 
whatever.  Here,  the  parties  were  all  beneficially  in- 
terested, and  their  interests  were  clearly  several ;  there- 

(aS  Ante, HI.  S7. 

(^)  See  Ecciejton  v.  Clipiblgm,  i  SaunJ,  155. 

fore 
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fore  the  covenant  ako  is  seTera],  and  the  action  for  the        1818. 
proportion  of  each  may  be  brought  severally.    Upon 
these  grooods,  we  are  clearly  of  opinion,  that  the  jiMlg- 
ment  must  be  affirmed. 

Judgment  affirmed* 

Pidler  then  moved  for  Interest  on  the  whole  sum  re- 
coveredy  from  the  time  of  the  allowance  of  the  writ 
of  error,  although  it  was  larger  than  that  on  which  in- 
terest had  been  agreed  to  be  paid ;  as,  by  the  terms  of 
the  agreement,  interest  was  payable  on  the  first  instaN 
ment  only. 

Ga$elee  contended,  that  such  interest  only  as  would 
have  been  recovered  below,  was  allowable  now* 

G1BB8  C.  J.  It  is  true^  that  no  interest  is  payable 
on  the  last  instalments,  but  that  is,  provided  they  are 
paid  on  certain  days.  It  is  a  rule  of  this  Court,  when- 
ever money  is  to  be  paid  on  a  certain  day,  if  it  be  not 
paid  on  that  day,  to  allow  interest  If  it  be  a  sale  of 
goods,  to  be  paid  for  on  a  certain  day,  and  they  are  not 
paid  for,  it  is  within  the  principle^  and  tnteiest  will  be 
allowed  from  that  day.  On  the  same  principle  it  is 
that  a  bill  of  exchange  bears  interest;  otherwise^  the 
party,  by  not  having  the  money  paid  when  due,  woold 
lose  die  benefit  of  the  interest.  The  Court  is  of 
opinion,  that  interest  should  be  given  from  the  day  of 
the  judgment  below. 

Interest  aQowed  accordingly. 


S  8 
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lfil8. 


April  15. 


Interest  al- 
lowedf  on  af- 
firmance of  a 
judgment^  for 
the  balance 
due  from  a 
banker  on  ac- 
count of  money 
deposited  with 
him  (it  being 
the  custom  of 
the  bank  to 
allow  interest)^ 
but  at  Che 
rate(m!y  which 
the  bank  were 
accufltomed  to 
allow. 


IN  THE  EXCHEQUER  CHAMBER. 
(In  Erron) 

Ikin  t;.  Bradley. 

^SSUMPSIT^  to  raoover  a  balanoe  due  to  the  De- 
fendant in  error,  on  aoooont  of  money  deposited 
with  bankers,  of  whom  the  Plaintiff  in  error  was  the 
surviving  partner. 

LUiledale  moved  for  interest,  on  the  affirmance  olthe 
judgment,  on  an  affidavit,  which  stated  that  it  was  the 
usage  of  the  bank  to  allow  their  customers  interest  on 
money  so  deposited.  He  cited  Hammd  v»  Jbel  (a)  and 
Gvojfti  V.  Godhjf.  (&) 

And,"  it  being  the  custom  of  the  bank  to  allow  such 
interest,  at  the  rate  of  4.L  per  cent*  per  anmmtj  the  Court 
ordered  it  to  be  calculated  at  that  rate. 


{a)  Antef  iV.  998. 


(b)  Jinttf  IV.  346. 


j/prii  1 6. 


Lloyd  v.  S^Andilands. 


A  sheriff's  QOPLEY  Scrjt  had  obtained  a  rule  irtsj  to  dis- 
cS^'of  ^""^  ^^'Re  the  Defendant  out  of  the  custody  of  the  sheriff 
mesne  process,  of  Middlesex^  upon  his  e^ffidavitf  which  stated,  that  he  was 
peaceably  ob- 
tained entrance  hj  the  oater^doorof  the  house,  and  followed  the  Defendant  to  his 
bed-room,  who  locked  himself  therein,  and  refused  to  open  the  door,  though  infonned 
by  the  officer  of  his.  business.  The  officer  then  waited  in  the  garden  at  the  back  of 
the  house  all  night,  and  in  the  morning  touched  the  Defendant  through  a  broken  pane 
of  glass,  requiring  him  to  surrender,  and  then  entered  the  room  in  which  the  Defend- 
ant was,  through  the  window,  whidh  the  officer  in  entering  further  broke,  and 
arrested  the  Defendant :  Held,  that  the  officer  was  justified. 

4  arrested 
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arxested  on  the  4th  ^PT^  ^  ^  bed^nioin,  at  the        1818. 
house  of  a  fiiendi^  with  whom  he  had  for  some  time       jT^^ 
resided.    That  the  officer^   to  efiect  the  arresti  gojt  v. 

on  a  &hed  in  the  garden^  and  broke  a  window,  an4  ^^^^U'Anis. 
having  entered  through  the  aperture,  shewed  the  De- 
fimdant  his  warrant,  and  took  him  to  a  lock-up  house ; 
that  the  officer  rushed  through  the  house  into  the 
garden,  when  the  outer  door  was  first  opened*  in  the 
morning  and  then  got  upon  the  shed  and  made  the 
snes^  as  befinre  slated,  and  that  he  believed  that  these 
proceedings  took  place  without  the  knowledge  of  bis 
fiieud. 

Bea  and  Onstom  Serjts*  now  shewed  cau^  op  the 
aSyavit  of  the  officer,  which  stated,  that  he  bad  fi 
wairant  from  the  sher^  of  Middlesex  to  arrest  the  De- 
fendant, and  hearing  that  he  secreted  himself  in  the 
house  of  his  friend,  the  officer  called  tbere^  and  told  the 
servants  he  had  a  warrant,  but  was  refused  admittance; 
that  on  the  evening  of  the  3d  April  be  went  with  two 
assistants,  and  obtained  admittance  peaceably,  when  the 
Defiendant  rushed  up  stairs  to  his  bed-room  and  fastened 
the  door ;.  that  the  officer  followed  him,  and  asked  him 
to  open  the  door,  which  he  refused  to  do^  and  made  his 
esc^  through  a  window,  in  a  room  adjoining  the  bed- 
room; .  that  the  officer  and  his  assistants  watched  all 
night  in  the.  garden,  and  on  the  next  morning  got 
peaceably  into  the  house  again,  and  one  of  the  assistants 
watched  the  bed-room  door  of  the  Defendant,  who  had 
returned  there,  while  the  officer  went  to  the  back  of  the 
houses  and  having  ascended  the  roof  of  a  shed,  he  saw 
^  Ik&ndant  in  the  room,  and  through  a  broken  pane 
of  glass  touched  the  Defendant,  and  required  him  to 
sarrender,  which  he  refused ;  that  the  officer  then  broke 
the  remaining  part  of  the  pane  of  glass,  and  entering 
into  the  room,  arrested  the  Defendant.   The  officer  and 

S  4f  his 
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1818.       his  assistants  also  swore,  that  the  outer  door  of  the  house 

^2am       ^^  ^P®**  ^*  *^®  time*  of  their  admittance.    It    was 

V.  urged  that  the  arrest  was  legale  as  the  o£Bcer,  baving 

Sandilands.  gained  admittance  in  a  peaceable  manner,  through  the 

outer  door  of  the  house,  was  justified  in  forcing  his  way 

into  the  bed-room  of  the  Defendant. 

Copley  and  Vaughan  Seijt&,  in  support  of  the  rok^ 
contouled,  that  the  officer  had  no  right  to  force  his 
way  into  the  private  apartm^t  of  the  DefiHidant,  who 
could  be  considered  but  as  a  lodger;,  that  the  officer 
having  entered  the  outer  door,  and  passed  through  the 
house  into  the  garden,  the  forcing  of  his  way  throngh 
the  window  must  be  considered  a  re-entry ;  and  that  if 
this  were  hdd  to  be  a  l^al  arrest,  it  would  be  to  mle^ 
that  if  an  officer  once  gets  past  the  outer  door  of  a 
houses  he  may  quit  it,  and  place  a  ladder  at  every  win- 
dow, for  the  purpose  of  re-entering  when  be  pleases. 

Dallas  J.  The  officer  and  his  assistants  have  sworn 
that  the  outer  door  of  the  house  was  open  at  the  time  of 
their  admittance;  thb  case  then  must  be  governed  by 
Lee  V.  Gansett  (a),  where  it  was  held,  that  a  bufiff  in 
execution  of  mesne  process  may  break  open  the  door  of 
a  lodger's  apartment,  having  first  gained  peaceable  en- 
trance at  the  outer  door  of  the  house.  I  cannot  distin- 
guish between  breaking  open  the  inner  door  of  a  hooic^ 
and  breaking  open  a  window  after  the  outer  door 
is  open.  The  principle,  that  every  man's  house  is  his 
castle  depends  on  this,  that  if  the  outer  door  be  brdken, 
it  lays  the  house  open  to  the  invasion  of  all  sorts  of  per- 
sons, but  where  the  inner  door  is  broken  that  is  not  the 
ease. 

Park  J.  concurred. 

{a)  I  Cowp.  I. 

Bur- 
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BmuKOUGH  J.    I  hold  H  to  be  dear  law,  that  when       iai8* 
die  outer  door  is  open,  the  bailiff  may  enter  forcibly,     *^^^v-' 
either  throogh  an  inner  door  or  a  window.    If  it  were  «, 

otherwise,  it  would  only  be  necessary  for  a  person  to-  SaxoosAxvs. 
frame  one  room  with  iron  or  stone,  or  other  material, 
that  would  resist  all  external  forces  and  then  all  process 
of  the  law  woold  be  set  at  defiance. 

Rule  discharged  (a) 
[a)  GMj  C.  J.  was  absent. 


Basatta  v.  Lee.  Afriiiz. 

VAUGHAN  Seijt.  had,  on  a  former  day,  obtained  A  notice  by 

a  rule  m»,  to  set  aside  the  service  of  a  writ  o(  capias  ndfenA^  to 

oil  mpandendumf  for  urregularit^,  with  costs,  upon  the  appear  on  a 

ground  that  the  writ  which  issued  the  14th  JUordi,  was  ^7  wliidi  bas 

retnrnable  in  15  days  of  Easter^  which  fell  on  the  5th  ^u^rityTfoT^ 

jfyrU;  but  in  the  notice  to  appear,  the  Defendant  was  ^^uch  tbo 

reqiured  to  appear  at  the  return  of  the  writ,  being  the  ^^^^^ 
Sth.Febvoiy. 

Copl^  Seijeant  now  shewed  cause,  and  contended, 
that  the  Defendant  could  not  have  been  misled  by  the 
mistake  of  the  5th  Fdntionf  being  inserted  in  the  notice^ 
iostead  of  the  5th  AprU^  as  the  5th  February  was  past, 
and  he  must  have  known  it  was  intended  for  the  5th 
ApriL  He  cited  Steel  v.  CampbeU  (a),  to  shew  that  this 
vss  not  an  irregularity  for  which,  the  Court  would  set 
sside  the  proceedings. 

(a)  Aniffh  414* 

Faughatif 


28^ 


1818. 
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Vaughan^  in  gapport  of  the  rule,  died  Pmero  y. 
Hudson  (a)  and  Gftgmi  v.  Lee  (6),  to  shew,  that  aroi  tlie 
circanistance  of  the  day  and  year  being  in  figarea  and 
not  fai  words  at  lengthy  waa  imgnhuv  Htore  tbe  De*- 
fisndant  was  reqi^^  to  appear  at  a  past-  day»  wUck 
vr^  hiipoMible^  and  oodd  not  bat  b6  held  tabe  ine^ 
gulan 


Dallas  J.  It  is  necessary  that  the  party  should  be 
informed  on  what  day  be  is  to  qipear.  This  notice 
does  not  give  the  Defisndant  that  information,  and 
dearly  irngular. 

The  rest  of  the  C!ourt  concurred. 


{a)  I  Maule  &  Sei*w.  1 19* 


Rule  absolute,  (c) 


Aprii  sa. 


Gibbon  v.  Young. 


By  charter- 
paity  the  De- 
faicbint  oovG* 
nanted  to  pay 
Mght  for  a 


pOVENANT.     The  dedaration  stated,  that  by  a 

charter-party,  dated  the  1st  Aprils  1816,  and  made 

between  the  Plaindfl^  as  owner  of  a  certain  ship  then 

lying  at  Aberdeen^  and  bound  fin:  Cork^  of  the  one  part, 

^^^  !j^  and  the  defendant,  the  freighter  of  the  ship^  of  the  other 

txohfireigbi      part,  it  was  witnessed  that  the  Plaintifl^  for  the  consider- 

measurgmem.   ^^^qj^  therdnafter  mentioned,  reservinir  to  himsdf  ihe 
lo  an  actioa  ^ 

of  covenant  for 

non-payment  of  finght,  he  pleaded,  JSrsff  that  by  the  nasgp  of  the  pHiiculartr«d» 
an  acooant  mutt  be  produced  to  the  freighter  by  the  owner,  before  he  could  deoiaad 
payment  of  the  Mghtf  and  that  no  such  account  vras  delivered ;  andt  ieeorndfyt  tbat 
it  was  the  duty  of  the  Fhintiff  to  deliver  a  freight  meaiurement,  and  that  he  had  not 
done  so  i  Held,  on  demurrer,  that  these  pleat  were  bad,  as  the  usage  so  pleaded 
would  create  a  new  condition,  and  vary  the  terms  of  the  original  cootract. 

liberty 


IN  THE  FlVTY-EIOHTU  YkAR  OF  GEORGE  III.  255 

liberty  of  kMdBng.tiie  said  «Iiip  at  Oork^  with  a  cargo        1818. 

for  Bariadaesf  <m  ship's  aooonnti  did  eovmaiit;  with  the 

Dsfendant,  that  tha  conunander  or  sama  other  proper 

poson  should  with  all  con^eoieiit  spaad  set  sail,  and 

proceed  direct  for  CSork^  t^mio^  far  Barbados,  and 

thence  far  .dw  Benf  qf\  HandMnos,  with'libor^  to  call  «t 

KiMgMn^  Jamaica^  on'her  way  to  Hmdutatf  wad  thote 

to  load  such  goods  as  might  offisr  for  Hmduras,  on 

fifeight  on  ship's  acooonti  and  that  on'  the  ship's  arrhri 

at  Honduras^  the  commander  dioold  take  on  board  from 

the  agents  of  the  Defendant,  a  fidl  and  complete  cargo 

of  mahdgany,  together  with  a  sufficient  qnantity  of 

dje^wood  to  fiU  up  liie  broken  stowage^  and  should 

immediately  set  sail  therewith,  and  proceed  to  N&i^olk^ 

in  the  state  of  Virginia^  and  there  mdce  a  trae  ddiir^ 

of  the  cargo  in  the  usual  and  customary  manner,  and 

agiteabfy  to  Ulh  of  lading,  which  the  commander 

shookl  sign  for  the  same;  and  thereupon,  the  com* 

mander  should  receive  on  board  there  firom  the  agents 

of  the  Defendant,  a  full  and  complete  cargo  of  lumber 

or  other  goods,  and  should  proceed  therewith,  direct  to 

the  bay  of  flbadMroj^  and  there  mike  a  right  and  true 

ddifery  of  the  cargo^  freight  free^  and  agreeably  to 

biOs  of  lading;  and  should  then  take  on  board  firom 

the  agenta  of  the  Defendant,  a  fiill  and  complete  cargo 

of  mahogany,  together  with  a  sufficient  quantity  of  dy^ 

wood  to  fill  up  the  broken  stowage^  and  should  im* 

mediatdy  set  Mui  therewith,  and  proceed  to  the  port  of 

lofu/oft,  and^  there  make  a  ri^t  and  true  delivery  of  the 

cargo  B^teeMy  to  bills  of  bulmg,  and  then  end  the  said 

voyage;  and  that,  in  consideration  thereof  the  Defend- 

ant  did  covenant  with  the  Plamtifl^  that  the  Defend- 

act  would  well  and  truly  pay,  or  cause  to  be  paid  to  the 

Plaintiff,  freight  for  the  two  cargoes  of  mahogany  and 

dye-woodi  ^  the  following  manner,  namely,  for  the 

fiM  cargo  to  be  discharged   at  NcrfbUki^X  therate 

of 
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1818.       of  SI.  8s.  sterling  per  10%  of  480  soperfidal  bei/reigig 
'     '  measuremenif  and  for  dje^wood^  at  the  rate  of  IL  14& 

^  per  ton  of  20  cwt^  together  with  2s.  6d*per  thonaand 

Yoimo.      feet  mahogany,  and  lu  per  tan  of  dye-wood  for  pmnogc^ 
and  also  lt.€d.  per  ton  upon  the  whole  of  the  cargo 
for  port  charges ;   such  freight  pritnagei  and  port 
diaiges  to.be  paid  npon  a  ri|^t  and  tme  delifety  of 
the  said  cargo,  by  approved  bills  o£  exchange  on  Lon' 
dom^  payable  «t  nine^  days*  sig^t,  and  for  the  seednd 
cargo  to  be  discharged  in  the  port  of  London^  at  the 
rate  of  6/.  iKT  like  Uxi,  of  480  superficial  feet  of  ma^ 
bogany,  and  21.  10s»  per  like  ton,  20  ciU.f  of  dy&*wood 
at  the  king's  beam,  together  with  the  same  aUowanoesy 
as  therein  before  mentioned,    for  primage  and  port 
charges;  the  said  last  mentioned  freight,  and  prinu^^ 
and  port  charges  to  be  paid  in  manner    firflowin^ 
namely,  one  foil  and  equal  third  part  thereof  on  a 
right  and  true  delivery  of  the  said  cargo^  and  the  re- 
mainder by  approved  bilk  of  exchange  payable  three 
miAiths  after  that  period.    The  Phuntiff  then  averred, 
that  the  ship  did  sail  direct  for  Corif  thence  for  JSbr* 
badoes,  and  thence  for  the  bay  of  HandHraSfWad  ar- 
rived there  on  the  4th  AM^gusi^  and  that  the  commander 
received  from  the  agents  of  the  Defendant,  a  foil  and 
complete  cargo  of  mahogany,  together  with  a  snflkient 
quantity  of  dye-wood  to  fill  up  the  broken  stowi^e,  and 
set  sail  therewith  for   Narfidif  and  arrived  there  on 
the  28th  Navemberf  and  did  there  make  a  rig^t  «nd 
true  delivery  of  the  same  cargo^  in  the  usual  and 
customary  manner,  and  agreeably  to  biUs  of  lading 
which  the  commander  had  signed  for  the  same.    And 
that  upon  such  delivery,  the  sum  of  697A  Ss.  9dL,  being 
at  the  rate  of  SL  Ss.  sterling  per  ton,  of  480  superficial 
feet  Jreighl  measurement^  for  each  ton  of  the  cargo  of 
mahogany,  so  laden  and  delivered  at  the  rate  of  1^  14s* 
per  ton,  for  each  ton  of  20  aU,  of  the  dye-wood,  i>o 

laden 
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ladea  on  board  the  said  ship  and  delivered,  became 
doe  and  payable  from  the  Defendant  to  the  Plaintiff, 
and  also  the  further  sum  of  12/.  IBs.  6d^  being  2s.  6d. 
per  thousand  feet  of  mahogany,  and  Is.  per  ton  of 
dye-wood  for  primage;  and  also  the  further  sum  of 
16L  1  is.  SdL,  being  Is.  6d.  per  ton.  upon  the  whole 
of  the  said  cargo  for  port  charges,  which  several  sums 
amounted  to  the  sum  of  7262.  iSs.  Bd.  The  Phuntiff 
thtt  averred  performance  on  his  part,  and  assigned  for 
hreadi,  non-fayment  by  the  Defendant,  of  the  sum  of 
720.  ISs.  Bd.  on  such  right  and  true  delivery  of  the 
first  cargo.  First  plea,  mm  e$t  factum.  Second  plea, 
that  it  was  the  constant  and  established  course  and  usage 
of  oommeroe  with  Henduras^  and  the  custom  between  the 
owners  and  masters  of  ships  or  vessels,  and  the  frei^ters. 
thereof  under  charter^rties  upon  freight,  payable  ac- 
cording to  fidght  measurement,  or  at,  and  after  any  cer- 
tain rate  by  the  ton,  reckoned  according  to  freight  mea- 
sorenent,  that  the  owner  or  master,  or  his  agent  or  agents 
in  that  behalf  receiving  a  cargo  of  mahogany  or  other 
wood  at  Honduras^  on  board  any  ship  or  vessel  to  be 
carried  from  thence  upon  freight  payable  as  before 
meatiooed,  to  make  or  cause  to  be  made,  for  ascertain- 
ing the  amount  of  such  freight,  a  measurement  of  such 
mahogany  or  other  wood  called  a  freight  measurement, 
and  to  produce  and  shew  to  the  frrighter  or  his  agent, 
an  account  of  the  freight  payable  for  the  same,  accord- 
ing* to  such  measurement,  before  payment  is  made 
of  the  frdght  of  such  mahogany  or  other  wood..  And, 
that  although  the  commander  of  the  ship  did  take  on 
board  in  the  bay  of  Honduras^  such  cargo  as  in  the 
declaration  is  mentioned,  and  did  proceed  therewith  to 
Norfolk^  and  make  a  right  and  true  delivery  thereof,  as 
in  the  declaration  is  aUo  mentioned ;  and  although  the 
Defendant  had  always  since  the  delivery  thereof  been 

ready 
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1818.  ready  and  willing,  and  still  was  ready  and  willing^  upon 
a  freight  measurement  of  the  mahogany  oomprisad  in 
the  cargo  being  made,  and  an  account  of  the  freight 
Young.  payable  for  the  same^  according  to  such  measurement 
being  produced  and  shewn  to  hiin^  to  pay  the  freight 
thereof,  at,  and  afier  the  rate 'in  the  charter-party 
mentioned'  by  approved  biU  or  bills  of  exchange,  on 
London  aforesaid,  payable  at  90  days'-  sight,  according 
to  the  form  and  effect  of  the  charter-party  ;  .yet,  that 
the  Plaintiff  did  not,  nor  would  at  any  time  before  the 
commencefhent  of  this  suit,  nor  did,  nor  would  the 
master  of  the  said  ship  make,  or  canse  to  be  mad^  a 
freight  measurement  of  such  mahogany,  or  any  part 
thereof,  and  produce*  or  shew,  or  cause  to  be  pro- 
duced or  shewn  to  the  smd  Defendant  or  his  agent 
in  that  behalf  an  account  of  the  frei^t  payable  for 
the  same,  according  to  such  measurement ;  but,  on 
the  contrary,  had  hitherto  wholly  refused  and  ne- 
glected so  to  do^  whereby  the  Defendant  had  been 
prevented  fix>m  well  and  truly  paying,  or  causing 
to  *  be  paid  to  the  Plaintifl^  freight  for  the  mahogany 
by  approved  bill  or  bills  of  exchange  on  IjmdKm^ 
payable  at  90  days-  sight,  according  to  the  form  and 
effect  of  the  charter-party.  Third  plea,  that  althoi]^ 
the  commander  of  the  ship  did  make  a  rig^t  and  true 
deUvery  of  the  cargo-  of  mahogany,  together  with  the 
dye-wood  at  Norfolk  aforesaid  as  in  the  declaration 
mentioned,  and  although  the  Defendant  had  always, 
since  the  delivery  thereof,  hitherto  been  ready  and 
willing^  and  still  was  ready  and  willing^  upon  having  an 
account  of  the  freight  measurement  of  such  mahogany, 
produced  and  shewn  to  him  by  the  Plaintiff  or  his 
agent,  to  pay  the  freight  thereof  at,  and  after  the  rate 
in  the  charter-party  mentioned,  by  approved  bill  or  hills 
of  exchange  on  London^  payable  at  90  days'  sight, 

according 
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acooirdmg  to  the  form  and  eBSed  of  the  chertei^pttrty; 
dsod  althoQgh  it  was  the  duty  of  the  Hainttff  or  his 
agent,  to  have  produced  and  shewn  to  the  Defendant 
or  hii^  i^;ent,  .in  that  behalf  a  freight  m^aBarement 
thereof  for  the  purpose  of  asceitpning  the  amount  of 
the  firdgfat  payable  .for  the  same^  yet,  that. the  .Plain* 
tiff,  dul  1M9  nor  did  any  agent  for  him  at  any  time 
befiire  the  commenoement  of  the  suitf  produce  and 
shew,  or  caiue  to  be. produced  and  shewn  to  the  De- 
fendanty  or  his  agent,  an.  account  of  the  freight  mea» 
snrement  of  such  pu^bogany,  or  any  pfirt  thereoi^  or  give 
them,  or  either:  of  them,  notice  of  the  amount  of  freight 
payable  for  the  same^  according  to  sudh  freight  measure- 
ment; but  that  the  Plaintiff  had  wholly  neglected  and 
refused  so  to  do,  wherd>y  the  Defimdant  had  been  pre- 
vented from  well  and  truly  paying,  or  causing  to  be  paid 
to  the  Plaintifl^  freight  for  the  mahogany  by  approved 
bill  or  bills  of  exchange  on  London^  payable  at  90  days' 
sight,  according  to  the  form  of  the  charter-party,  ^ 

To  the  second  and  third  pleas  the  Plaintiff  demurred, 
and  the  cause  came  on  for  argument  this  day. 

Best  Serjt,  for  the  Plaintiff,  contended,  that  these 
pleas  were  bad.  7he  Plaintiff  stipulated  to  make  a 
true  ddivery  of  the  cargoes,  and  the  Defendant,  by  liis 
pleas,  has.admitt^  that  such  delivery  was  made ;  but 
he  has  insisted  that  the  Plaintiff  was  bpupd,  by  the  cus- 
tom ^  Honduras^  to  make  out  an  account  of  the  fireigbt 
admeasurement.  Such  ciistom  may  exist  at  Honduras ; 
but  to  state  that  is  not  an  ^swer  to  the  decUration.^  The 
deed  uppn  which  this  action  is  brought  is  alone  to  be 
considered,  and  the  parties  cannot  introduce  a  custom 
varying  the  nature  of  the  contract  thereby  made ;  Yates 
V.  Pym  {a)  is  expressly  in  point';  a  custom  cannot  sub- 
ject the  parties  to  a  new  obligation,  but  can  only  be  re- 
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{a)  Antff  VI.  446.     ft  Mmnh»  141. 


sorted 
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181  db  ^  sorted  to  to  explain  a  written  instrument,  in  <!iaae  of 
ambiguity.  By  the  covenants  an  this  deed,  the  Plaintiff 
was  bound  to  deliver  the  cargoest  and  having  done  so 
his  liability  has  ceased*.  But  giving  the  utmost  eflfect  to 
this  covenant!  and  supposing  this  to  be  not  a  mere  usage 
but  a  positive  covenant,  it  is  not  a  conditicm  precedent 
In  Boone  v.  Ejfre  (a),  it  is  said,  that  **  Where  mutnal 
covenants  go  to  the  whole  of  the  consideration,  on  both 
sides,  they  are  mutual  conditions,  the  one  precedent  to 
the  otbtf ;  but  where  they  go  only  to  a  part,  as  where 
a  breach  may  be  paid  for  in  damages,  there  the  defend- 
ant has  a  remedy  on  his  covenant,  and  shall  not  plead 
it  as  a  condition  precedent.**  Haodock  v.  Geddes  {b)  is 
a  strong  authority  also  in  favour  of  the  Plaintiff.  No 
injury  has,  in  this  case,  been  done  to  the  Defendant,  and 
he  cannot  set  up  the  usage  as  he  has  attempted  to  do^ 
as  a  defence  to  this  action. 

Len$  Serjt.,  for  the  Defendant  This  is  not  a  question 
as  to  a  condition  precedent,  or  a  forfeiture  of  freight 
The  question  is,  whether,  by  the  terms  of  the  charter- 
party,  the  Plaintiff  can  require  the  Defendant  to  give 
bills  for  the  ireight  before  the  measurement  is  ascer- 
tained. To  ascertain  the  amount  of  the  freight,  it  is 
necessary  that  the  Plaintiff  should  take  a  certain  step, 
according  to  the  known  usage  of  the  trade ;  and,  cer- 
tainly, until  that  step  be  taken,  the  amount  due  for  the 
freight  cannot  be  ascertained.  The  Plaintiff  complains 
of  the  Defendant  for  not  giving  bills  of  exchange^  when 
the  Plaintiff  himself  will  not  furnish  the  means  of  ascer- 
taining what  the  amount  of  the  bills  is  to  be.  It  is  only 
necessary  to  read  the  contract.  Havdock  v.  Geddes  and 
Boone  v.  Eyre  are  not  relevant  If  the  giving  the  ac- 
count of  the  freight  measurement  be  a  condition  pre- 

(a)  I  H.BL  S73.  {b)  10  East,  SSS* 

cedent, 
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oedcDt^  it  must  be  complied  with ;  it  cannot  be  a  breach 
of  coreoant  in  the  Defendant  to  omit  giving  bills,  the 
amoont  of  which,  they,  whose  duty  it  is  to  do  so,  have 
not  ascertained.  The  contract  does  not  shew  who  was 
to  do  this  act,  it  depends  on  the  usage.  The  Piaintifi^ 
by  his  demurrer,  has  admitted  the  usage ;  and  whether 
the  admeasurement  is  to  be  made  by  him  or  the  Defend- 
ant until  sndi  admeasurement  be  made^  the  Defendant 
cannot  be  called  upon  to  give  bills  for  the  payment  of 
thefrdgbt. 

Best  Seijt.,  in  reply,  was  stopped  by  the  Court. 

GiBBs  C.  J.  This  usage  does  not  appear  to  be  un- 
reasonable^ and,  as  pleaded,  would  amount  to  a  condition 
precedent ;  for  no  freight  would  be  payable  until  delivery 
of  an  account  of  the  measuremoit  of  the  cargo:  but  the 
pleas  are  insufficient  in  law.  If  a  stipulation  to  the  same 
€&ct  were  in  the  charter-party,  there  would  then  also 
be  a  condition  precedent.  In  this  case  that  question 
does  not  arise ;  the  point  is,  whether  the  Defendant  can 
now  avail  himself  of  this  usage.  The  terms  of  a  mer- 
cantile ocmtract  certainly  may  be  ascertained  by  usage ; 
but  it  is  perfecdy  clear,  that  new  terms  cannot  be  intro- 
duced into  any  written  instrument  under  seal.  On  trial, 
the  usages  as  evidence  to  explain  the  nature  of  the  con- 
tract, would  be  admisftible^  and  the  jury  would  dedde 
whether  it  is  a  good  usage;  but,  as  now  pleaded  by  the 
Defendant,  it  adds  to  the  stipulations  of  the  charter- 
party,  and  leaves  the  question,  of  what  the  actual  mea- 
nirement  agreed  upon  was,  in  the  sam^  obscurity  as 
before.  It  also  introduces  a  new  stipulation ;  that  the 
Plaintiff  was  bound  to  do  more  than  deliver  the  cargo, 
viz.  to  give  in  a  written  account  of  the  freight  measure- 
meat.  This  is  a  new  term,  and  cannot  be  introduced  in 
the  pleas  of  the  Defendant. 

Vol.  VIII.  T  Dallas 
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Dallas  J.  I  am  of  the  same  opinion.  It  has  been 
long  established,  that  mercantile  instruments  are  to  be 
construed  according  to  the  usage  and  custom  of  mer- 
chants. The  words  "  freight  measurement*'  have  no 
definite  meaning,  they  are  clearly  words  of  mercantile 
dealing;  evidence  might,  therefore,  be  admitted  on 
trial,  to  shew  what  **  freight  measurement*'  is,  and  the 
validity  of  the  us^e  might  be  there  ascerljpined.  But 
by  the  course  which  the  Defendant  has  taken,  he  has 
added  a  new  condition  to  the  original  contract ;  and  I 
therefore  consider  that  the  Plaintiff  is  entitled  to  judg- 
ment. 


Park  J.  and  Burhouch  J.  concurred. 

Judgment  for  the  PlaintiiT. 


yfpriiat.     Sykes,  Demandant;  Knowles,  Tenant;  Lord 

Galway,  Vouchee. 

Recovery  TJEYWOOD  Scrjt.  moved  to  amend  this  recovcrj', 

adding  the  ^Y  substituting  the  parish  of  Eqyston  for  the  parish 

name  of  a  pa-  otBayston^  on  an  affidavit  of  the  steward  of  Lord  Galrxx^f 
rish  (the  name  ^j^j^j^  ^^^  ^j^^^  Lord  Galway  was  then  seised  of  land 
havmg  been  .         . 

improperly       in  Bcyston  for  life,  with  remainder  to  his  son  in  tail,  and 

spclIed),ons^-  on  the  affidavit  of  the  agent  in  town,  which  stated  that 

vouchee  was    ^®  ^^  instructed  to  suffer  a  recovery  of  all  Lord  Go/- 

seised  of  land  wcn/^s  lands, 

^"r^sS'S'be      ^^^  ^^^  permitted  him  to  amend,  by  inserting  the 

substituted,      parish  of  Rai/stoni  hut  as  the  affidavits  did  not  state 

and  that  it       jj^j^j  ^jj^^^  ^^  ^^  g^^.jj  parish  as  Bayston.  OT  that  Lord 

was  mtended  *^        * 

to  suffer  a  re-  Galway  had  not  lands  in  Rayston^  they  directed  that 

covery  of  all    Mtn/ston  should  not  be  expunged. 

the  vouchee's  p*. 

lands  in  the  ''^^' 

county  in 

which  the  proposed  parish  was  situate ;  but  the  Court  would  not  allow  the  name  on* 

gtnally  inserted  to  be  expunged*  as  the  affidavit  did  not  state  that  there  was  no  such 

parisht  or  that  the  vouchee  liad  no  lands  in  such  parish. 
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Allen,  Assignee  of  Prior,  a  Bankrupt,  v.         April  29. 
Impett  and  Another. 

JlSUMPSIT  for  money  had  and  received.     At  the  The  trustees 

trial,  before  Dallas  J.,  at  the  London  sittings  after  ^!^^^  *  ^' 

the  last  term,  it  appeared,  that  the  Defendants  were  m^  of  stock, 

trustees  of  the  marriage  settlement  of  the  bankrupt,  and  the  dividends 

that  certain  stock  thereby  settled  was  held  by  them,  ^ovlllant^ed^^^^ 

upon  trust,  to  pay  the  dividends  to  the  bankrupt  during  permit  the 

his  life;  that  he  had  been  permitted  by  the  defendants  *>»"*«?»  to 

to  receive  these  dividends,  until  the  issuing  of  the  com*  uf^^  executed, 

mission  against    him,  which    happened    in  December^  after  his  bank- 

1815;  that  in  August,  1816,  tlie  Defendants  executed  a  ^^^'^f  j^^. 

power  of   attorney  to   a  third   party   to  receive  the  tomeyto^. 

dividends,  who,  accordingly,  received  two  half-years*  to«ceivethe 
,..,,,.       ^  ,    •%      ,  1.1   ^™®*     A.  re- 

dividend^  due  m  Ajml  and  October^  1816,  and  paid  ceivedthedi- 

them  over  to  the  wife  of  the  bankrupt,  and  also  re-  vidends,and 

cdved  another  half-year's  dividend,  due  in  Aprils  1817,  ^"'^j^^  ^^^ 

which  he  paid  over  to  one  of  the  Defendants.    The  pre-  the  bankrupt, 

salt  action  was  brought  to  recover  the  total  amount  of  "^^f  5*"® '"™» 
°  which  he  paid 

these  dividends.     Dallas  J.  being  of  opinion  that  the  to  one  of  the 

Defendants  were  liable  in  equity  only,  and  that  the  trustees: 

action  was  not  maintainable,  directed  a  nonsuit.  assLnees 

might  recover 

Gpfey  Seijt.  had  obtained  a  rule  nisi  in  the  last  term,  ^J^jf^^^^^^^ 

to  set  aside  the  nonsuit,  and  enter  a  verdict  for  the  from  the  tms- 

Plaind£P  for  the  whole  sum  sought  to  be  recovered.   He  tees,  in  an  ac- 

6U!dMasesY.Macf€rlan.{a)  h^dSd^!"^ 

'.  »  c:.  ceived. 

Blosset  Sejjt  now  shewed  cause,  and  cont^ilded,  that 
the  action  could  not  be  maintained,  as  the  Plaintiff  had 

(a)  %  Burr.  1005.     5.C.  i  ^.i)/.  419* 

T  2  no 
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no  legal  right  to  the  money,  but  had  merely  an  equi- 
table interest ;  and  that,  at  all  events,  as  the  obligation 
arose  from  a  deed,  such  deed  should  have  been  dedarod 
upQB.  In  support  of  the  ^rst  otyection,  he  cited  Co, 
Litt.  272.  &,  Ciudleigh's  case  (a),  Foorde  ▼.  Hoskhis  {b): 
and,  in  support  of  the  second^  AUy  v.  Parish*  {e) 

Copley  Seijt^  in  support  of  the  rule^  contaided, 
that  as  the  trustees  had  given  an  authority  to  receive 
the  dividends,  under  which  they  were  actually  recaved, 
there  was  nothing  in  the  objections  which  bad  been 
urged  to  affect  the  Plaintiff's  right  to  recover. 

♦ 
Per  CurianL    This  action  is  brought  to  recover  the 

amount  of'  dividends  of  stock  to  which  the  bankmpt 
was  entitled,  and  which  his  trustees  have  received  since 
the  bankruptcy,  and  applied  to  various  purposes.  With 
full  notice  of  the  bankruptcy,  they  refuse  to  pay  the 
money  over  to  the  assignees.  There  cannot  be  any  diffi- 
culty in  sustaining  this  action,  the  whole  of  the  money 
having  been  virtually  received  by  the  trustees. 

Rule  absolute,  (i) 


{a)  I  Rep,  i%i,h» 


(c)  I  N.R.  104. 

(</)  Gibbs  C.  J.  was  absent. 


Aprii  19.         Wills,  Assignee  of  Hayes,  a  Bankrupt,  v. 

Wells. 


he  bankrupt    HTROVER.     The  action  was  brought  to  recover  the 


Thel 

hcy^of  aww^  value  of  a  policy  of  insurance,  effected  by  the  benk- 

ance  to  the       rupt,  on  the  life  of  one  LatMardy  for  3000/L     At  the 

Defendant ; 

the  com|>any»  however,  considering  it  invalid,  paid  it  the  Defendant  half  of  the  sum 

insured  as  a  gratuity,  on  his  giving  up  the  policy.     In  an  action  of  trover  by  the 

assignee  of  the  bankrupt  to  recover  the  value  of  the  policy,  held,  that  the  value  of 

the  parchment  only,  and  not  the  sum  gratuitously  paid,  was  recoverable. 

trial, 
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trialj  before  Burrough  J*,  at  -the  London  sittings  after 
last  Michaelmas  term,  it  appeared,  tliat  the  bankrupt 
being  indebted    to  the  Defendant,  had  assigned  the 
policy  to  him,  and  the  secretary  to  the  insurance  office 
proved,   that  the   sum  of  697/.  15^.  was  paid  by  the 
office  to  the  bankrupt,  in  the  presence  of  the  Drfendant, 
and  the  policy  thereupon  cancelled ;  that  the  money 
was  paid  merely  as  a  gilt  or  gratuity  to  the  party,  and 
not  as  a  sum  which  was  due  on  the  policy  as  a  valid 
instrument,  for  the  life  was  not  insurable  at  the  time  it 
was  effected ;  that  the  board  had  determined  that  they 
were  not  compellable  to  pay  upon  the  policy,  and  that 
the  bankrupt  and  Defendant  had  admitted  that  they  had 
no  daim  upon  the  office.    It  was  proved,  by  the  bank- 
rupt, that  the  Defendant  had  received  the' money,  and 
took  it  up  from  the  table  at  the  office;  that  the  life  was 
accq)ted  at  the  office   on  the  usual  certificates;   and 
that,  at  the  time  of  effecting  the  insurance^  he  thought 
the  life  insurable ;  but,  from  subsequent  information,  he 
did  not  believe  that  it  was.   Bwrroagjk  J.  was  of  opinion, 
that  as  the  policy  was  cancelled,  and  must  be  considered 
as  waste  parchment,  and  as  the  monqr  was  paid  before 
the  action  was  commenced,  merely  as  a  gratuity,  and 
not  under  any  idea  of  a  compromise^  the  case  must  be 
govenied  by  B^yUr  v.  Dodmorth  (a),  and  that  the  Pkiin- 
Uff  could  recover  notliing  more  than  the  value  of  the 
parchment.    A  verdict  was  accordingly  entered    for 
2d^  the  value  of  the  parchment,  with  liberty  to  move  to 
increase  it  to  the  sum  received  by  the  Defendant. 


1818. 


VflLUi 
V. 

Wells. 


Best  Serjt,  in  the  last  t^m,  had  obtained  a  rule  niU 
to  increase  the  verdict;  and  leave  was  given  to  the  De- 
fendant, on  shewing  cause,  to  move  to  enter  a  nonsuit. 

(a)  6  J.jR.  68i. 


T  3 


Vaughan 
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1818.  Vaughcm  Serjt  now  shewed  cause  against  the  rule  for 

increasing  the  verdict,  and  also  moved  to  enter  a  nonsuit. 
He  contended,  that,  as  this  was  an  action  of  trover  and 
not  oi  assumpsit  J  for  money  had  and  recdved,  the  Plain- 
tiff must  prove  himself  to  have  a  property  in  the  policy, 
and  diat  the  policy,  at  the  time  of  the  supposed  con- 
version, was  of  some  value.  The  bankrupt  and  the  De- 
fendant being  fully  convinced  that  they  bad  no  legal 
claim  against  the  office,  threw  themselves  on  the  mercy 
of  the  directors,  who  consented  to  give  the  sum  in 
question  as  a  gratuity.  The  policy  was  of  no  value ;  it  was 
not  used  by  the  Defendant ;  he  could  enforce  no  pay- 
ment under  it,  and  the  sum  he  received  was  a  mere  gift. 
If  the  money  had  been  paid  as  being  due  under  the 
policy,  the  Plaintiff  might  have  succeeded  in  an  action 
for  money  had  re<:eived ;  but  the  whole  of  the  evidence 
n^atived  such  payment.  The  verdict  for  the  parch- 
ment could  not  be  retained,  for  it  was  of  no  value.  De 
ininims  nan  curat  lex. 

Best  Serjt  contra.  The  actual  value  of  the  policy 
was,  at  least,  the  mon^ received  by  the  Defendant;  the 
money  was  paid  to  the  person  who  produced  the  policy 
at  the  office,  and  would  not  have  been  paid  without 
such  production.  Besides,  it  does  not  appear  that  an 
action  might  ,not  have  been  maintained  on  the  policy 
against  the  office^  although  the  bankrupt  and  the  De- 
fendant thought  otherwise.  This  case  is  distinguishable 
from  Bojfter  v.  Dadsworth.  The  sums  received  by  the 
sexton  were  merely  prc^ortionable  to  his  civility ;  he 
had  no  right  to  them,  and  therefore  could  not  recover. 
Here  the  Plaintiff  becomes  entitled  to  all  the  bankrupt's 
property,  and  with  it  to  this  policy ;  and  whatever  sum 
has  been  received  by  means  of  it  is  the  measure  of  da- 
mages the  Plaintiff  ought  to  recover.  He  might,  in- 
deed, if  in  possession  of  the  policy,  have  recovered  the 

1 8  fuU 
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full  amount ;  but,  at  all  events,  he  is  entitled  to  what 
has  been  received.  As  to  the  parchment,  on  the  autho- 
rity of  7%^  King  V.  Asletl  (a),  the  Plaintiff  is  enUtled 
to  recover  the  value  of  it. 


.  Dallas  J.  In  this  case,  there  is  clear  evidence  of  st 
conversion,  and  I  am  of  opinion,  that  the  Plaintiff  is 
entitled  to  retain  the  verdict  which  the  jury  have  found ; 
the  only  question,  therefore^  is,  whether  the  verdict 
is  to  be  increased.  The  evidence  is  decisive^  that  the 
payment  was  merely  gratuitous,  and  that  the  policy 
was  known  to  the  parties  to  be  invalid ;  and  being  a 
mere  voluntary  and  gratuitous  payment,  this  case  is 
bronght  within  the  principle  upon  which  Bayter  v. 
Dodsworth  was  decided,  and  the  Plaintiff  cumot  recover. 
It  is  to  be.  remarked,  that  this  is  a  payment  of  a  part 
only  of  the  sum  insured,  and  if  the  assignee  is  entitled 
to  recover  on  the  .policy,  he  may  still  sue  the  office  on< 

the  policy,  and  the  partial  payment  which  has  been  gra-  • 

tidtously  made  will  be  no.  defence. 

Pabk  J.  It  is  with  much  concern  that  I  agree  witlb 
this  verdict;  but  as  the  jury  have  found  the  parchment 
to  be  of  the  value  of  2d.,  it  cannot  be  said  that  the 
action  is  not  maintainable.  In  Boyter  v.  Dodsaxnih  it 
was  considered,  that  the  test,  whether  an  action  for 
money  had  and  received  could  be  maintained,  was, 
whether  an  assize  would,  lie;  and  it  is  clear  that  no 
assize  would  lie  for  a  gratuity^  I  am  therefore  of 
opinion,  that  the  present  verdict  must  stand. 


BuRBouGH  J..  The  money  must  be  taken  to  have 
been  paid  by  the  officer  of  the  company,  as  a  mere 
gratuity,  and  there  can  be  no  pretence  for  bringing  this 


(a)  1  N.R,  I. 
T  4 


action. 
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1818.  action,  to  recover  what  was  paid  as  a  gratuity.  As 
to  the  value  of  the  parchment,  there  is  no  doubt,  that 
the  Plaintiff  is  entitled  to  it,  for  it  was  by  the  act  of 
the  Defendant  that  the  Plaintiff  i^as  prevented  from 
obtaining  it. 

Rule  to  increase  damages  discharged,  and 
motion  to  enter  a  ncmsuit  refused,  {a) 

(a)  Gihht  C.  J.  wu  abtent. 


/Maju  LiGHTFOOT  V.  CrEED. 


The  Defend-  ASSUMPSIT.  The  declaration  contained  the  com- 
tTtm^^  mon  monqr  counts.    Plea,  turn  assumpdi. 

stock  on  a  cer-  At  the  trial  before  Dattas  J.  at  the  London  sittings 
^'"n^Uff  ^^^  ^^  ^^  ^^™*  ^^  appeared,  that  the  Defendant,  on 
tnu  failed  to  the  88d  OcUber^  had  sold  to  the  Plamtiff  30002.  three 
perform  hit  p^  cent,  consols,  to  be  delivered  on  the  SOth  of  die 
which  the"^^  ^'"^^  month ;  that  on  that  day^  stock  having  in  the 
Plaintiff  mean  time  risen  in  price,  the  Defendant  refused  to 

"^^^k*^  ^  ™^'^®  ^**®  transfer,  in  consequence  of  which,  the  Plain- 
recover  ihe  tiff  employed  a  broker  to  purchase  stock  to  the  same 
consequent  lo6s  amount^  whidi  was  accordingly  transferred  to  the  Flain- 
himTbwght  ^'ff  ^"  ^^  ^^*^  5  that  the  loss  sustained  by  the  Plaintiff, 
an  action  by  the  Defendant's  not  performing  his  contract,  was  Abl^ 
I^e'toda^f  for  ^™*  **^  ***®  Defendant,  aOer  the  action  commenced, 
money  paid:  offered  to  pay  that  sum  without  costs.  This  action 
Held,  that  ^gs  brought  to  recover  the  45L  For  tlie  Defendant, 
wasnotraaia-  '^  ^^  objected,  first,  that  the  contract  was  void  under 
tainabtey  as  'the  Statute  7  Oea.  2.  c.  8.;  and,  secondly,  that  the  Plain- 
lh^hl!II  ^^  *®"^^  *^^^®  declared  specially.  DaUas  J.  directed 
declared  8pe.  &  verdict  to  be  entered  for  the  Plaintiff,  with  leave 
cially  on  the  fgy  ^hc  Defendant  to  move  to  enter  a  nonsuit  on  both 
of  the  grounds  of  objection. 

Odlock 
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lAlloei  Seijt.,  on  a  former. day  in  this  term,  had       1818. 
aooordii^ly  obtained  a  rule  to  8^  aside  the  vetdict  and 
enter  a  nonsuit;  and,  in  support  of  die  second  objection 
whidi  had  been  made^  cited  Heckscker  t.  Gregory,  (a)  CasBD. 

VuMgjhan  Segt,  in  shewing  canse^  was  directed  by  the 
Comt  to  confine  himself  to  the  second  point,  wjiether 
thJ%  being  an  action  for  money  ^aid,  could  be  nuun- 
tained.  He  contended,  that  the  circumstance  of  the 
Defisndant  haying  ofiered  to  pay  the  money  since  the 
commencement  of  the  action,  was  a  recognition  of  the 
authority  of  the  Plaintiff  to  pay  it  to  the  broker  at  the 
time  of  the  tnmsfer,  and  that,  at  all  events,  it  was  not 
incumbent  on  the  Plaintiff  to  declare  specially. 

HtUock  Seijt,  in  support  of  the  nde^  was  stopped  by 
the  Court 

GiBBS  C.  J.  An  action  for  money  paid  cannot  be 
maintained,  unless  there  be  a  request  to  pay  it,  either 
express  or  implied.  This  was  a  special  contract  by  thd 
Defendant  to  transfer  stock,  for  breach  of  which,  the 
Plaintiff  might  recover  unliquidated  d^unages.  He  does 
not  do  that,  but  affects  to  liquidate  the  damages  by  pur- 
chasing the  stock,  and  sues  the  Defendant  for  the  difier- 
ence^  as  money  paid  to  his  use ;  but  it  is  paid  without 
authority.  There  is  no  count  in  the  declaration  on  which 
he  can  recover,  if  not  on  that  for  money  paid ;  so  that,  if 
he  cannot  recover  on  that  count,  he  cannot  succeed  in 
this  action,  although  his  claim  may  be  otherwise  well 
foonded.  The  Defendant  contracted  to  transfer  stock 
on  a  certain  day :  if  he  did  not  transfer  the  stock  on  that 
day,  the  PUiintiff  was  entitied  to  call  on  him  to  make 
good,  in  the  shape  of  damages,  the  loss  sustained  by  the 

(a)  4  Emu  607. 

Defend- 
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1818.  DefeadaQt's  abstaining  from  performance  of  his  con* 
tract.  Instead  of  that,  the  PlaintiflT  purchases  the  stock, 
and  sues  the  Defendant  for  the  difference^  who  never 
authorised  him  .to  purchase  it»  either  eiqpressly  or  im- 
pliedly. From  the  circumstance  of  the  Defendant's 
having  agreed  to  pay  the  45/.,  it  cannot  be  diewn  that 
the  Plaintiff  thus  laid  out  this  money  for  the  Defend- 
ant's use.  The  Plaintiff's  daim  on  this  count  therefore 
caniiot  be  supported. 

Dallas  J.  It  has  become  immaterial  to  consider 
the  first  point  saved,  whether  the  transaction  were 
legal  or  not.  The  only  count  on  which  the  Plaintiff 
could  have  recovered,  is  on  that  for  money  paid;  to 
sustain  which,  an  express  or  implied  authority  is  neces- 
sary. No  authority  has  been  proved ;  and  the  Plaintiff 
cannot  recover. 

Park  and  Burrough  Js.  concurred. 

Rule  absolute^ 


May  I.  Matthews  and  Another  v.  Sawell. 

The  Defend-  ^SSUMPSIT  for  the  use  and  occupation  of  a  farm  m 
°med  toulLe  ^^  county  oi  Essex^  for  three  years,  firom  MichaeU' 

the  pmnises  mas,  1813,  for  not  keeping  and  leaving  it  in  r^)air,  and 
for  17  yean 

at  a  yeariy  renty  and  entered.  In  18x39  the  Plaintifit  contracted  to  sell  the  fee  to  A»t 
who  thereupon  bought  from  the  Defendant  the  residue  of  his  term,  andf  without  the 
assent  of  the  Flaintifis,  put  in  a  new  tenant,  who  occupied  for  two  years.  The  con- 
tract for  sale  of  the  fee  was  then  rescinded :  Held,  that  the  Plaintiffs  were  entitled  to 
recover  from  the  IMendant,  in  an  action  for  use  and  occupation,  the  rent  from  1S13 
to  the  end  of  the  original  term,  as  there  had  been  no  sumender  in  writing  of  his 
interest,  and  as  the  Plaintiffs  had  not  assented  to  the  change  of  tenancy. 

for 
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for  not  managing  and  cultivating  the  same,  according 
to  the  course  of  good  husbandry,  and  the  custom  of  the 
oountry.  Plea,  non  assumpsit.  At  the  trial  before 
Dallas  J.  at  Westminster,  at  the  sittings  after  the  last 
term,  the  following  facts  were  disclosed  by  the  evidence. 
In  Nooeinber,  1799,  the  Defendant,  under  a  written 
agreement  only,  took  the  premises  from  the  then 
owner,  for  a  term  of  17  years,  commencing  at  the 
preceding  Michaelmas,  at  the  yearly  rent  of  ^02.,  payable 
half  yearly,  and  agreed  to  keep  the  premises  in  repair 
during  the  term,  and  to  leave  them  in  repair  upon  its 
expiration;  and  also  to  hold  the  premises  subject  to 
the  performance  of  such  covenants  as  were  usually  in- 
serted in  leases  of  farms  in  the  same  county.  The 
Plaintifis  afterwards  became  the  owners,  and  in  March, 
1813,  sold  the  fee-simple  to  Harvey.  There  being 
some  difiSculty  in  making  out  the  title,  the  purchase  was 
delayed ;  in  the  mean  time,  however,  Harvey  agreed  with 
the  Defendant,  tl^t*he  should  quit  the  premises  at 
Michaelmas,  1813,  which  he  did,  and  Harvey  let  them 
to  Alien,  who  immediately  took  possession,  and  oon- 
tinaed  in  occupation  until  Michaelmas,  1815.  The 
Defisndant,  on  quitting. the  premises  in  1813,  paid  all 
the  rent  then  due,  and  gave  notice  to  the  Plaintifis  of 
his  having  given  possession  to  Harvey,  and  that  he  had 
left  the  premises  in  good  repair.  In  Jtdy,  1814,  one 
of  the  Plaintiflk,  in  a  letter  to  the  Defendant,  stated 
that  she  was  surprised  to  find  that  the  rent  was  unpaid, 
that  she  had  heard,  that  Harvey  was  in  possession  of 
the  premises,  and  requested  the  Defendant  to  inform 
her  what  he  knew  of  Harvey ;  but  she  did  not  demand 
the  rent  from  the  Defendant,  or  state  that  she  con- 
sidered him  liable  to  pay  it  The  solicitor  of  the 
Pluntifis  afterwards  demanded  the  rent  fi*om  Jllen, 
who  was  then  in  possession;  and  about  Michaelmas, 
1815,  one  of  the  Plaintiflk  demanded  two  years'  rent 

from 


1818. 
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1816.  f<*om  JUen.  In  Jiifyf  18H,  Haroey  became  a  bankrupt. 
Not  being  able  to  make  out  a  satisfactory  titles  his  as- 
signees, in  Naoember^  1816,  agreed  with  the  Plaintiflbto 
waive  the  purchase^  upon  which  the  Plaintiffii  and  the  as- 
signees (with  the  consent  of  the  creditors)  execat^  mu- 
tual deeds  of  release.  In  January^  ISl?^  the  assignees  re- 
leased Alien  fix>m  all  liability  in  reelect  of  his  occupation. 
The  •  Plaintiffs  had  not  demanded  any  rent  from  the 
Defendant  from  the  time  he  quitted  the  premises  up 
Co  Michadmas^  1816.  For  the  Plaintiffs  it  was  con^ 
tended,  that  the  agreement  entered  into  by  the  Defend- 
ant was  subsisting  and  that  no  act  had  been  done  to 
determine  his  liability,  as  well  to  pay  the  rent  up  to 
Michaelmas^  1816,  as  also  to  keep  the  premises  in  rq>air 
until  that  time.  For  the  Defendant  it  was  contended, 
that  at  the  time  Harvey  was  let  into  ppssesuon^' the 
Plaintiffi  consented  that  the  tenancy  should  determine. 
The  jury  under  the  directioi^  of  Dallas  J.  found  a 
verdict  for  the  Plaintiffs,  for  150/4  for  rent,  and  ISOL 
for  repairs ;  leave  being  given  to  the  Defendant  to  move 
to  enter  a  nonsuit;  on  the  ground  of  there  having  been 
an  implied  surrender  of  his  interest  under  the  agreement 

J3^j^Serjt,on  a  former  day  in  this  tecnif  had  obtained 
a  rule  tim  to  enter  a  verdict  for  the  Defendant. 

Lens  Serjt.  now  shewed  causey  and  contended  that 
the  Defendant,  although  he  quitted  the  piemises  in 
1813,  was  still  liable  in  law.  The  question  is,  whether 
any  acts  have  been  done  to  release  the  Defendant,  who 
was  the  Plaintiff'  original  tenant.  The  circumstance 
of  AUefi  being  liable  for  the  rent  for  a  time  does  not 
militate  of  necessity  with  the  fact  of  the  Plaintiffs' 
having  the  defendant  still  liable,  for  a  lessor  may  hold 
his  lessee  liable  on  his  covenant,  and  his  assignee  liable 
on  his  occupation.  This  letter  from  one  of  the  Plainr 
13  tiffi, 
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tiffiy  so  far  from  exonerating  the  Defendant,  intimates 
that  she  would  hold  him  liable  if  Allen  did  not  pay. 
The  Plaintiffi  apply  to  the  Defendant  first,  and  only 
apply  to  JUen  when  refisrred  to  him  by  the  Defendant. 
It  is'  traie;  the  Defendant  ceased  to  occupy  the  premises 
by  the  tacit  consent  of  the  Piaintiffi,  as  they  did  not 
object  to  his  quitting  them,  or  to  Attends  holding  under 
Haroetfy  but  this  was  under  the  impression  that  Harvey 
was  to  become  the  purchaser.      There  was  nothing 
which  could  be^  construed  into  an  assent  after  the  bar- 
gain with  Harvey  was  at  an  end.    But  what  have  the 
naintiffs  done,  to  release  the  Defendant  in  fact  or  in 
hw  ?     They  release  Harvey  from  his  contract  to  pur- 
chase nothing  more.     Harvey  discharges  AUen  from 
being  his  tenant,  but  that  has  nothing  to  do  with  the 
case.    ABen  was  not  tenant  to  the  Plaintiffs,  but  to 
Harvey  s  and  if  the  I^aintifls  had  brought  an  action  for 
use  and  occupation  against  Allen^  they  would  have  been 
noDBiiited.     They  would,  therefore,   according  to  the 
argument  of  the  other  side^  be  unable  to  recover  ritfaer 
against  the  Defendant  or  Allen.    But  they  can  recover 
against  their  original  tenant.     In  MoUeti  V%  Brayne  (a), 
it  was  hdd,  that  a  tenancy  from  year  to  year,  created 
by  parol,  was  not  determined  by  a  parol  licence  from 
the  landlord  to  quit  in  the  middle  of  a  quarter,  and  the 
tenants  quitting  accordingly.     Phipps  y.  ScuUhorpe  (6), 
although  not  closely  connected  with  the  present  case, 
as  far  as  it  is  applicable,  is  in  favour  of  the  Plaintiffi. 
There  the  party  had  precluded  himself  from  setting  up 
the  continuance  of  the  title  of  another  person.    This 
cl:dm  is  not  only  not  contradicted  by  that  case,  but  is 
consistent  with  it.     The  Defendant  was  liable  in  tiie 
first  instance,  and  as  he  cannot  shew  by  what  means 


1818. 


Matthews 
Sawell. 


(a)  '3  Campb*  103. 


[b)  tB.bfA.so. 


his 


274  *      CASES  IN  EASTER  TERM 

1818.       his  liability  ceased,  the  Plaintifis  are  entitled  to  main- 
*   ■  -  ■■  ^     tain  tiiis  action. 

MATTHXW8 

Sawbll.  jBest  Seijt.,  in  support  of  the  rule,  urged,  that  bam 

the  circumstances  of  the  case  a  surrender  must  be  im- 
plied. If  the  case  stood  upon  an  actual  surraider,  it  is 
clear  that  it  must  be  in  writing;  but  a  tenancy  may  be 
determined  without  ad  actual  surrender.  In  MdUdt  y. 
Brayne  there  was  no  new  tenancy,  as  in  this  case^  nor 
did  the  lessor  assent  to  the  tenant's  quitting  the  pre- 
mises, as  the  Plaintifis  must  here  be  presumed  to  ba?e 
tacitly  done.  This  is  not  like  the  case  of  the  lessee  and 
assignee  being  both  liable.  This  landlord  has  two  ori- 
ginal tenants,  and  tUs  is,  therefor^  different  from  the 
case  of  an  original  tenant's  assigning  without  the  per- 
mission of  his  landlord.  It  has  never  been  decided 
that  a  Plaintiff*,  who  has  consented  to  a  change  of 
tenancy,  and  permitted  a  change  of  occupation,  can 
charge  the  original  tenant  for  the  rent  due  during  the 
occupation  of  the  new  tenant  Had  tiiere  been  any 
covenant  between  the  parties,  it  would  not  have  admitted 
of  a  doubt ;  but  here  there  was  no  covenant,  and  the 
privity  of  estate  between  the  parties  ceased,  when  they 
assented  to  the  occupation  of  Harvey.  In  Natchbolt  ▼. 
Porter  (a),  where  lessee  for  years,  having  agreed  with  the 
lessor  to  surrender  his  lease,  delivered  up  his  key,  which 
the  lessor  accepted,  but  afterwards  refused  to  take  the 
surrender  of  the  lease,  it  was  decreed  that  the  lessee 
should  be  discharged  of  the  rent.  Here  the  Plaintifis' 
a)nsenting  that  the  possession  should  be  delivered  to 
Harvey  was  equivalent  to  their  taking  possession  them- 
selves. 

Lens  Serjt,  on  Natchbolt  v.  Porter  being  cited,  ob- 
served, that  the  case  was  very  imperfectly  reported,  and 

(a)  %Fern.  lis. 
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at  last  only  went  to  shew  an  instance  in  which  equity 
would  not  interfere* 

GfBBS  C.  J.    This  is  an  extremely  hard  case  against 
the  Defendant,  and  the   Court  has  been  disposed  to 
struggle  ta  the  utmost  in  ^is  favour;  but,  after  the  best 
consideration  which  we  have  given  to  the  case,  we  find  no 
sufficient  legal  ground  for  his  escape  from  the  claim 
which  has  been  made  against  him.     He  was  tenant  for 
17  years;  upon  the  lessor's  death,  his  devisees  contract 
to  sell  the  fee,  being  entitled  to  this  rent  for  three  years 
more^  and  to  the  possession,  at  the  end  of  that  time^  but 
not  sooner :  Harvey  contracts  to  purchase :    he  could 
contract  for  the  possession  with  the  Defendant  only :  this 
he  does,  at  the  same  time  informing  him  he  wishes  to  let 
the  premises  to  Alien.    Harvey  lets  them  to  AUen^  and 
he  is  bound  to  pay  Harvey  rent,  because  he  could  not 
Bet  up  the  Defendant's  term  as  a  defence,  being  estopped 
as  to  Hafvey.     In  process  of  time  Harvey's  purchase 
goes  off,  and  the  Plaintiffs  release  Harvey^  and  he  re- 
leases Atteth  and  the  parties  then  stand  as  they  did  at  first. 
I  should  have  thought  it  worth  much   consideration, 
whether  the  original  tenant  might  not  have  been  freed,  if 
the  original  landlord  had  had  another  person  liable  to 
him  for  roit ;  but  one  ingredient  in  the  statement  which 
has  been  made  to  that, effect,  was,  that  another  tenant 
was  answerable  to  the  original  lessor.    Allen  was  not 
liable  to  the  original  lessor.    The  Plaintifis  left  Haroey 
and  the  Defendant  to  deal  as  they  pleased,  the  one  with 
AOenf  the  other  with  the  remainder  of  his  term.     If  no 
new  tenant  be  answerable  to  the  Plaintiff,  it  resolves 
the  case  into  this  statement,    that  the  Defendant  was 
their  tenant  for  a  lease,  of  which  three  years  remained, 
that  there  was  a  parol  surrender  of  that  lease,  and  that 
such  a  surrender  is  void  under  the  statute  of  frauds. 

Under 
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Under  ilicse  circnmstahces^  I  am  of  c^mioiiy  that  the 
verdict  obtained  against  the  Defendant  most  stand. 

Daixas  J.  If  also,  am  extremely  sorry  to  ooncor  in 
this  judgment.  If  the  Plaintiffi  had  in  fitct  consented, 
that  the  Defendant  should,  in  1813,  cease  to  be  lidble^ 
and  had  gone  beyond  that,  and  had  accepted  a  substi- 
tuted tenant,  I  should  have  thought  the  Defaulant  dis* 
charged.  But  the  sale  was  with  a  reservation  of  tbe 
unexpired  part  of  the  term.  Harvey  is  let  into  posses- 
sion under  the  Defendant,  and  Allen  under  Harvey.  So 
fiir  from  the  tenancy  being  determined  in  1813,  in 
1814  the  Plaintifis  apply  to  the  Defendant  for  rent,  and 
are  referred  by  him  to  JUeny  but  plainly  claiming  rent 
to  be  still  due  to  them.  I,  therefore^  think  that  the  te- 
nancy was  not  put  an  end  to,  with  the  consent  of  all  the 
parties,  in  1813,  and  that  the  Plaintifis  must  recover. 

Park  J.  Phipps  v.  SeuUharpe  does  not  so  nearly  re- 
semble this  case  as  I  at  first  thought.  It  does  not  appear 
that  AUen  was  let  into  possession  with  the  consent  of  the 
Plaintiffs.  The  Plaintiffi  did  not  acknowledge  Allen  as 
their  tenant,  and  had  no  remedy  against  him ;  and  as 
there  was  not  any  legal  surrender,  I  concur  reluctantly 
with  the  Court,  in  considering  the  D^mlant  liaUe. 

t 
BuRROUGB  J.    If  there  had  been  another  penon 

against  whom  the  Plainti&  might  have  sustained  an 

action  for  use  and  occupation,  I  should  have  thought 

the  Defendant  would  have  been  discharged ;   but  afler 

looking  with  the  greatest  anxiety,  we  cannot  find  any 

other  person  liable,  and  are  therefore  obliged  to  hold 

that  the  Plaintiff*  is  entitled  to  recover. 

Rule  discliarg^- 
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SowAHD  V.  Palmer.  Maji. 

Assumpsit  on  a  promissory  note  for  A5L  55.  Gi,  The  Plaintiff 

drawn  by   the  Defendant,  and  made  payable  to  **?^f®**^*^ 

James  Lamb^  who  indorsed  it  to  the  Plaintiff.     At  the  change  drawn 

trial  before  Park  J.  at  the  London  sittings  after  the  last  ^X  th«  l^*-. 

term,  it  appeared,  that  the  note  was   not  paid  when  accepted  by 

due,  whereupon  the  Plaintiff,  finding  that  the  Defend-  A^  payable  to 

ant  was  embarrassed,  agreed  to  accept  55.  in  the  pound  ^    . '  *''"*'**- 

on  the  amount  of  the  note,  and  interest,  to  be  secured  by  promissory 

the  acceptance  of  the  Defendant's  brother;   it  being  noteforamuch 

agreed,  however,  that  the  original  note  should  remain  on^i^arT*' 

in  the  hands  of  the  Plaintiff,  and  that  the  debt  should  that  the  origi- 

reyive,  in  case  the  acceptance  of  the  Defendant's  brother  "*^."®*^  •'»«'W 

'  ^  .1     i.  revive,  if  the 

should  not  be  duly  honoured.      A   bill  for  the  sum  bill  should  be 

of  lU  IO5.  6rf.  was  accordingly  drawn  upon,  and  ac-  ^dishonoured. 

cepted  by  the  Defendant's  brother,  and  indorsed  to  the  dishonoured* 

Piaintifi^  who  thereupon  gave  the  Defendant  the  follow-  but  no  de* 

ing  receipt.     ««  London,  26th  April,  1817,  received  of  3j^the 

Mr.  Thomas  Palmer  11/.  105.  6^,  being  a  composition  Defendant  on 

of  55.  in  the  pound,  on  a  bill  of  A5l.  5s.  Gd.,  which  I  t^edayitbe- 

acceptofas  a  payment  in  full  of  all  demands  on  the  and,  on  the 

said  Thomas  Palmer,  but  without  prejudice  in  any  way  following  day, 

to  myself,  or  any  ,  other  parties  who  are,  or  may  be  ten<l^d"1*"^ 

concerned  in  the  said  bill  of  45/.  55.  Gd.,  and  the  said  amount,  which 

lit  IO5.  Sd.  being  paid  me  by  a  bill  on  Mr.  S.  Palmer,  *^«  Plaintiff 

of  Coventry,  unless  the  said  bill  of  11/.  IO5.  G(L  be  duly  ^ept,  and^'s^ed 

paid,  this  receipt  to  be  null  and  void,  John  Sorward.^  on  the  original 

This  bill  also,  when  due,  was  dishonoured  ;  and,  on  JJ^^  ^j,^  pj  ! 

tbe  day  following,  the  sum  of  12/.  was  twice  tendered  tiff  was  not 

to  the  Plaintiff,    but   he  refused  to  accept  it.      No  ^^^^^  to 

demand  was  made  by  the  Plaintiff  for  payment  of  the 

latter  bill  on  the  day  when  it  became  due.     The  De- 

VoL.  VIII.  U  fendant. 
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fendant,  upon  the  action  being  commenced,  paid  122. 
into  Court.  Park  J.  being  of  opinion,  that  the  tender 
made  the  day  after  the  bill  became  due,  was,  under  the 
circumstances  of  the  case,  a  discharge  of  the  original 
debt,  the  jury  found  a  verdict  for  the  Defendant. 

Best  Serjt.,  on  a  former  day  in  this  term,  obtained  a 
rule  nisi  to  set  aside  the  verdict,  and  cited  Craviey  t. 
Hillary,  [a) 

Vai^han  Serjt.  now  shewed  cause,  and  contended 
that  the  defendant  had  complied  with  the  terms  of  the 
agreement.  The  security  of  a  third  person  having 
been  introduced,  takes  this  case  out  of  the  rule,  that  a 
smaller  composition  is  no  bar  to  the  original  debt.  It 
is  clear,  that  tlie  Defendant  was  ready  with  the  money, 
for  on  the  next  day  he  made  the  tender.  The  Plaintiff 
made  no  demand  on  him,  and  he  could  not  know  in 
whose  hands  this  bill,  which  was  payable  to  order, 
might  be.  It  was  meant  to  be  a  negotiable  instrument, 
and  to  be  put  in  circulation,  and,  before  the  Plaintiff 
could  have  notice  of  the  dishonour,  the  Defendant 
made  a  teitdcr  of  the  amount.  The  Plaintiff  sustained 
no  loss  or  injury,  and  the  Defendant  did  all  in  his 
power  to  perform  his  agreement. 

Best  Serjt.,  in  support  of  the  rule,  contended,  that  it 
was  the  duty  of  the  Defendant  to  have  made  the  tender 
on  the  day  upon  which  the  bill  became  due^  and  for 
that  purpose  to  have  gone  to  the  person  to  whom 
he  gave  the  bill.  He  was  not  bound  to  go  to  eveiy 
indorsee,  or  to  hunt  out  the  holder  of  the  bill;  hot 
he  baa  not  done  all  that  he  was  bound  to  do^  and, 
therefore,   the  'Plaintiff   is   entitled    to    recover   the 


(a)  %M.li S.  uo« 


originai 
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original  debt.  In  Cranley  v.  Hillary^  it  is  stated, 
that  the  person  to  be  discharged,  is  bound  to  do  the 
act,  which  is  to  discharge  hiin,  and  not  the  other  party, 
and  Dampier  J.  said,  "  It  is  laid  down  by  Littletcni  (a), 
that  the  obligor  of  a  bond,  conditioned  for  the  payment 
of  money  at  a  particular  day,  is  bound  to  seek  the 
obligee,  if  he  be  in  England,  and  at  the  set  day  to 
tender  him  the  money,  otherwise  he  shall  forfeit  the 
bond." 


1818. 


GiBBs  C.  J.  This  case  bears  no  resemblance  to 
those  to  which  it  is  likened ;  and  the  principle  on  which 
they  are  decided  can  never  be  shaken.  The  principle 
is,  that  when  a  man  agrees  to  do  any  particular  thing, 
he  must  do  all  that  is  necessary.  If  it  be  to  pay  rent, 
he  must  be  ready  on  the  land ;  if  to  pay  money  to  A.  on 
a  particular  day,  he  must  seek  for  A.  If  the  Defendant 
had  contracted  to  pay  10/.  to  his  creditor  on  a  par- 
ticular day,  and  had  failed,  he  would  have  been  liable 
to  the  whole  original  debt.  But  he  agrees  to  give  a 
negotiable  security,  which  the  Plaintiff  consents  to 
take,  and  takes  it  subject  to  the  law  incident  to  all 
bills,  and  must  make  a  demand  in  the  same  way  as  on 
all  bills.  He  has  not  proved  that  he  presented  the  bill 
for  payment,  and  consequently  is  not  remitted  to  his 
original  debt.  This  certainly  was  not  a  bill  payable  to 
the  indorser  himself  only,  which  might  come  within  the 
reason  of  a  bond,  but  was  payable  to  order,  and  bears 
several  indorsements.  As  no  demand  on  the  part  of 
the  Plaintiff  has  been  proved,  I  am  of  opinion  that  this 
action  cannot  be  maintained. 


The  rest  of  the  Court  concurred. 

(«)    S«C.  %A9. 

U  f 
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'Mof  ».  Tate  and  Others  v.  Meek. 

^yh  .  The  Defend-    HPHIS  was  an  action  of  trover,  to  recover  the  value 

^ W^a^"^  ^f  ^^  ^^^^  °^  ^"g*^  *°^  708  arrobas  of  fustic, 
S^^  tenanted  by  which  was  tried  before  Burrough  J^  at  the  sittings  after 
^"JP*^  Michaelmas  term,  1817,  at  Guildhall,  when  a  verdict  was 
freighter!  to  found  for  the  Plaintiffs  for  2000/.,  subject  to  the  opinion 
takeonboird  of  the  Court,  on  a  case  which,  in  substance^  stated,  that 
£^!^^d  ^^^  Defendant,  being  the  owner  of  the  brig  Jane,  an  in- 
deliverthe  denture  of  charter-party  was,  on  the  9th  October,  1815, 
T^^^^^'  executed  in  Lmdan,  between  him  and  J.  BagOav!, 
covenanted  to  whereby  the  Defendant,  (therein  expressed  to  be  the 
put  the  cargo  owner  of  the  brig,  Jane,  then  lying  in  the  port  of  Lon- 
m  fieiehtat  ^^^*  *^^  whereof  George  G.  Meek  was  commander,)  co- 
a  certain  rate    venanted  with   J.  Bagshcav,   (therein  expressed  to  be 

per  ton ;  part   co-partner  in,   and  acting  on  behalf  of  the  house  of 

in  money  on  ,  ,  ^^ 

the  arrival  of    trade,  carried  on  in  London  under  the  firm  otBagskaw 

the  vessel)  and  ^j  J  Seale,)  freighter  of  the  brig,  and  his  assigns,  for  the 
bv  Wlb  at  two  considerations  thereinafter  mentioned,  that  the  brig 
montki  after  should  sail  in  ballast  from  London,  direct  to  Bahia,  on 
the  dcHvery  of  ^^  ^^^^  ^f  Brazil,  where  she  should  forthwith  be  ren- 
the  cargo*  j    «    • 

The  owner  dered  staunch,  &c.,  and,  bemg  ready  to  load,  the  coin- 
bound  the  vcs-  mander  should  give  notice  thereof  to  the  freighter's 
freight,  and  agents  at  Bahia,  and,  in  the  accustomary  manner  of  load- 
the  freighter 

bound  the  cargo,  for  the  due  performance  of  their  respective  covenants.  Part  of 
the  cargo  was  shipped  for  Af  and  part  for  other,  consignees.  The  Defendant  delivered 
the  goods  to  the  other  consignees,  on  payment  of  the  freight,  at  a  less  rate  than 
that  contracted  for  by  the  charter-party  ;  but  refused  to  deliver  to  the  Plaintifff  the 
goods  consigned  to  A»,  which  A»  had  assigned  to  them,  without  their  paying  tbe 
whole  of  the  freight  due  under  the  terms  of  the  charter-party :  Held,,  that  the 
Defendant  was  justified  in  detaining  the  goods  of  the  Plaintiffs  until  payment  of  the 
freight  stipulated  for  by  the  charter-party,  as  the  delivery  of  the  goods  and  the  paf- 
incnt  of  the  freight  were  to  be  considered  as  concomitant  acts. 
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ing  at  that  places    take  on  board  the  brig,  from  the        1818; 
freighter's  agents,  a  full  cargo  of  sugar,  not  exceeding 
170  tons,  and  cotton,  with  sufficient  fustic  for  dunnage, 
and  no  more,  (the  cargo,  not  exceeding  in  the  whole 
what  the  brig  could  reasonably  stow,)  and  immediately 
sail  direct  to  the  first  port  in  the  Englidi  channel  she 
should  be  enabled  to  touch  at,  where  being  arrived,  her 
then  commander  should  immediately  give  notice,  by  the 
then  next  following  post,  to  the  freighter,  at  the  port  of 
London^  and  wait  with  the  brig  until  the  return  of  the 
fost  from  thence,  for  the  freighter's  orders,  either  to 
proceed  to  Lmidonj  or  to  any  one  safe  port  in  France^ 
Holland^  BremeUj  Hambro\  or  the  Baltic^  and  immedi- 
ately sail  direct  to  such  ordered  poirt,  and  give  notice  to 
the  freighter's  agent  there,  and  make  a  right  and  true 
delivery  of  the  whole  cargo,  agreeably  to  bills  of.  lading 
that  should  be  signed  for  the  same ;    and,  such  delivery 
being  completed,  end  the  intended  voyage.     And  the 
owner  thereby  agreed,  that  the  brig  should  lie  at  Bahia^ 
for  receiving  the  cargo,  sixty  working  days,  to  be  acr 
counted  from  the  day  on  which  the  brig  should.be  ready 
to  litod>  and  notice  thereof  given,  tliat,  in  the  event  of 
the  cargo  being  delivered  at  a  port  in  France^  HoUand, 
Bremen^   Hambro\  or   the'  Baltic^  the  brig  should  lie 
there  for  such  delivery  twenty  running  days,  if  needful, 
to  commence  from  the  day  on  which'  the  brig  should  be 
ready  to  deliver  at  such  ordered  port,  and  notice  given ; 
and  that,  in  the  event  of  the  cargo  being  delivered  in 
London^  the  brig  should  lie  there  for  delivery  fourteen 
running  days,  if  needful,  to  be  accounted  from  the  day 
on  which  the  brig  should  be  reported  inward  at  the 
custom-house :  In  consideration  whereof  the  freighter 
covenanted  to  furnish,  and,  in  the  accustomary  manner 
of  loading  at  Bahia^  send  alongside  the  brig  at  that 
place  a  full  cargo  of  sugar  and  cotton,  with  sufficient 
fustic  for  dunnage,  and  no  more  (and  not  exceeding 
U  3  170  lou$ 
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18i8.  170  tons  of  sugar)  aho  to  give  orders  as  aforcaud,  re» 
lative  to  the  brig^s  port  of  discharge^  and  at  Lendauj  or 
at  one  safe  port  in  Ftanccj  HoUand^  Bremen^  Hambrtf^ 
or  theBoftiit^  at  his  ^rma  costs,  to  receive  the  cargo 
from  alongade  the  brig,  within  the  times  thereinbefore 
limited  fbr  those  purposes,  or  days  of  demurrage  there- 
inafter granted ;  and  also  to  pay  or  cause  to  be  paid  to 
the  owner,  for  the  freight  or  hire  of  the  brig  for  the 
voyage,  in  case  the  cargo  should  be  delivered  at  Ijon^ 
doHf  after  the  rate  of  7/.  sterling  per  ton  for  every  ton 
of  sugar,  net  weight  at  the  king's  beam,  that  should  be 
so  delivered,  and  so  in  proportion  for  less  than  a  ton, 
2d.  per  pound  for  the  cotton  that  should  be  so  ddivered, 
and  3/.  105.  per  ton  for  the  fustic  so  delivered,  and  so  in 
proportion  for  less  than  a  ton,  together  with  5L  per 
cent,  primage,  and  fhat  the  freight  and  primage  should 
be  paid  as  follows,  viz.  SOO/.,  part  thereof,  to  be  paid  in 
cash  forthwith,  on  the  day  the  brig'  should  be  reported 
inward  at  the  custom-house,  in  the  port  of  London^  on 
her  return  from  tlie  voyage^  and  the  remainder  of  the 
freight  and  primage  to  be  paid  by  a  good  and  approved 
bill  or  bills,  payable  in  London^  at  two  months  after 
date,  from  the  day  on  which  the  delivery  should  be  com- 
pleted ;  but  provided,  and  it  was  thereby  mutually  co- 
venanted, that  in  case  the  brig  should  be  ordered  to 
proceed  to,  and  deliver  her  cargo  at,  any  other  port 
within  the  before-mentioned  limits,  the  whole  of  the 
aforesaid  rate  of  freight  and  primage,  or  as  near  the 
whole  thereof  as  could  then  be  ascertained,  should  be 
paid  as  follows ;  viz.  300/.,  part  thereof,  to  be  paid  in 
cash,  forthwith,  on  the  day  on  which  orders  should  be 
given  for  the  brig  to  proceed  to  a  foreign  port ;  and 
the  remainder  thereof  to  be  paid  by  a  good  and  ap- 
proved bill  or  bills,  payable  in  London,  at  three  months 
after  date  from  the  same  period,  as  and  for  the  freight 
of  the  aforessaid  cargo  and  primage  thereon,  from  Bakia 

J  5  to 
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to  England  only;  and  that  the  farther  freight  of  the       1818. 
eargo^  from  her  port  of  receiving  orders  in  the  English 
channel  to  her  ordered*  port  of  delivery,  and  primage 
diereon,  should  be  calculated  and  settled  pursuant  to 
the  award^>f  two  impartial  and  experienced  arbitrators, 
one  to  be  chosen  by  each  of  the  parties,  with  power  to 
choose  a  third,  whose  award,   or  that  of  any  two  of 
them,  the  parties  thereby  bound  themselves  to  perform; 
and  that  in  such  case^  the  residue  of  the  freight  from 
Bahia  to  England  (if  any),  together  with  the  further 
freight  to  be  so  settled,  should  be  paid  by  the  freighter's 
agents  at  the  brig^s  ordered  port  of  delivery,  within  one 
month  after  delivery  of  the  cargo.     Provided,  and  it  was 
dedared,  that  it  should  be  lawfril  for  the  freighter  to 
ship  on  board  the  vessel  in  London  all  such  lawful  goods  as 
he  might  think  fit,  on  his  own  account,  and  which  the 
owner  thereby  agreed  should  be  delivered  at  Bahia ;  and 
in  such  event,  the  freighter  engaged,  at  his  own  cost, 
to  defray  all  extra  custom-house  and  port  charges  that 
would  be  incurred   in  London^   and  all  custom-house 
charges,  consulage,  and  other  expenses  that  would  be 
incurred  at  Bahia,  in  consequence  of  the  vessel  clearing 
out  at  the  gustom-faouse  in  London,  and  arriving  at 
BoAia  with  goods,  instead  of  in  ballast,  and  should  like- 
wise pay  to  the  owner  50/.  for  the  freight  of  the  out- 
ward goods,  previous  to  the  vessel  leaving  London ;  and 
in  such  case,  the  number  of  days  expended  in  loading 
the  goods,  (to  be   accounted  from   the   1 1 th  .instant, 
Ockber)  should  be  deducted  from  the  lay-days  allowed 
for  loading  the  homeward  cargo   at  Bahia ;  provided 
also,  that  in  case  any  other  goods  than  those  shipped 
by  the  freighter,  should  be  conveyed  on  board  the  brig 
from  London  to  Bahia,  the  freight  for  the  same  should 
be  equally  divided  between  the  parties  thereto.      More- 
over, the  owner  agreed,  that  it  should  be  lawful  for  the 
freighter  to  keep  the  vessel  on  demurrage  at  her  ports , 
U  4  of 
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1813.  of  loading  and  unloading,  thirty  running  days  in  the 
whole,  over  and  above  the  aforesaid  lay-days,  on  paying 
to  the  commander  6L  per  day,  day  by  day,  as  the  same 
should  become  due;  and  to  the  true  performance  of 
the  foregoing  covenants,  the  parties  respectively  bound 
themselves  especially;  the  owner  binding  the  vessel, 
her  freight,  and  appurtenances,  and  the  freighter,  the 
merchandize  to  be  laden  on  board  her,  each  to  the  other 
of  them  in  2000/. 

The  vessel  having  arrived  at  Bal^ia^  the  agents  of 
Bagshcm  and  SeaU^  at  that  port,  caused  to  be  shipped 
on  board  the  goods  mentioned  in  the  declaration,  viz. 
40  chests  of  sugar  and  701  arrobas  of  fustic,  (which,  at 
the  time  of  such  shipment,  and  of  the  assignment  herein- 
after mentioned,  were  the  property  of  Bagshaw  and 
SealCf  together  with  other  merchandise  consigned  to 
other  persons  in  London;  and  a  bill  of  lading  of  the 
sugar  and  fustic,  the  subject  of  this  action,  was  there- 
upon, on  27th  Marchj  1816,  signed  by  Geo.  G.  Meekj 
the  captain  of  the  brig,  acknowledged  to  be  shipped  in 
good  order,  by  Toole  and  Weiss  of  BahiOj  in  the  brig 
Jane,  Geo,  G.  Meek  master,  then  lying  in  the  port  of 
Bahia,  and  bound  for  Londonj  40  chests  of  sugar, 
weighing  1669  arrobas,  and  16  pounds,  and  708  arrobas 
of  fustic,  to  be  delivered  in  the  like  good  order,  and 
well  conditioned  in  London,  (dangers  of  navigation  ex- 
cepted), unto  Bagshaw  and  Scale,  or  to  their  assigns,  he 
or  they  paying  freight  for  the  said  goods  as  per  charter- 
party,  and  average  accustomed. 

The  brig  sailed  upon  her  homeward  voyage,. and 
arrived  in  London  with  her  cargo,  and  was  reported 
inwards  at  the  custom-house,  on  the  15tb  June,  1816. 
The  freight  of  the  sugar  and  fustic,  calculated  according 
to  the  rates  mentioned  in  the  charter-party,  amounted 
to  2142.  65.  4d.  The  other  goods,  carried  on  board  the 
brig  from  Bahia  to  London,  in  the  voyage^  were  there 
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delivered  by  the  Defendant  to  the  owners  of  the  goodis  i818. 
to  whom  they  were  consigned,  upon  their  paying  the 
freight  which  was  reserved  by  the  respective  bills  of 
lading  thereof,  amounting  to  661  ^  iSs.  iOd.f  and  which 
the  Defendant  received  without  the  consent  of  Bagshaw 
nniSealef  or  of  the  PlaintiiFs,  from  the  respective  con- 
signees of  such  goods.  The  rates  of  freight  contained 
in  such  bills  of  lading,  were  less  than  those  stipulated  by 
the  charter-party.  Bagshaw  and  Seale  having  become 
insolvent,  they,  by  deed,  dated  18th  Junef  1816, 
assigned  their  property  and  interest  in  these  sugars 
and  fustic  to  the  Plaintiffi,  in  trust  for  themselves  and 
the  other  creditors  of  Bagshaw  and  Seale.  The  freight 
of  the  whole  cargo,  calculated  according  to  the  terms  of 
the  charter-party,  would  have  amounted  to  1681^  85.  9^. 

No  tender  or  offer  had  at  any  time  b<een  made  by 
the  Plaintifis,  or  Bagshaw  and  Seate^  of  any  part  of  the 
freight,  either  in  money,  bills,  or  otherwise,  and  the 
same  still  remained  unpaid*  The  Plaintifis,  before  the 
commencement  of  this  action,  and  after  the  execution  of 
the  assignment  to  them,  demanded  of  the  Defendant 
the  sugars  and  fustic,  which  were  then  in  his  possession, 
but  the  Defendant  refused  to  deliver  the  same  without 
payment  of  the  freight  due  under  the  charter-party. 
The  question^ was,  whether  the  Plainti£&  were  entitled 
to  recover.  If  the  opinion  of  the  Court  should  be  in 
tbdr  favour,  the  verdict  was  to  stand,  but  the  goods 
were  to  be  taken  by  them  in  lieu  of  damages ;  if  against 
the  Pluntifis,  a  nonsuit  was  to  be  entered.  Either 
party  was  to  be  at  liberty  to  turn  the  facts  of  the  case 
into  a  special  verdict. 

The  case  was  argued  on  a  former  day  in  this  term, 
when. 

Best  Serjt.  for  the  Plaintifis,  contended  that  the  De- 
fendant had  no  lien,  as  had  been  decided  by  this  Court 

in 
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1818.  in  the  late  case  of  Hutton  v.  Bragg  (a),  which  com- 
pletely governed  the  present  case.  No  tender  at  all 
had  been  made  in  this  case,  but  none  was  necessary; 
for  it  is  stated  that  the  Defendant  refused  to  deliver 
these  goods,  unless  on  payment  of  the  freight  due  on 
the  charter-^arty.  The  Defendant,,  therefore,  hating 
delivered  out  other  of  the  goods  on  payment  of  a  lower 
rate  of  freight,  than  the  freight  stipulated  in  the  charter- 
party,  claims  to  retain  the  rest,  not  for  a  proportional 
freight,  but  for  the  whole  uncollected  residue.  He 
only  difference  between  this  case  and  Hutton  v.  Bragg^ 
is  in  the  mode  of  payment,  which  there,  is  in  an  aggre- 
gate sum,  and  here,  is  calculated  at  a  certain  rate  per 
ton  of  the  ship's  contents ;  and  that  there,  the  owner 
receives  it  as  a  dead  freight;  here,  according  to  the 
quantity  of  the  goods  brought.  But  the  principle  is 
the  same  in  both  cases;  here,  as  well  as  there,  the 
ship-owner  parted  with  the  possession  of  the  whole 
ship :  so  completely  has  he  parted  with  it,  that  the 
Defendant  takes  no  pains  to  fill  up  the  ship,  and  the 
freighter  does  take  in  goods  at  an  inferior  rate  of 
freight.  The  freighter  has  not  only  the  entire  pos- 
session, but  the  conduct  of  the  vessel :  he  is  to  send 
her  to  England,  Holland,  Bremen,  or  Hamburgky  at 
pleasure.  The  space  of  stowage  contained  in  the 
ship,  and  the  voyage,  are  equally  at  his  disposal; 
and  this  case  is,  therefore,  within  the  principle 
stated  by  the  Court  in  delivering  their  judgment  in 
Hutton  V.  Bragg.  The  proposition  that  there  can 
be  no  lien  where  a  specific  price  is  agreed  on, 
stated  in  Bacon  (6),  and  in  the  case  of  Brenan  v. 
Currint  (c),  upon  examination  of  the  cases  cited,  is 
not   supported    by   them   to    that   extent.      {Ace.  p^ 

(a)  Ante,VU.  14.  5.  C.  (c)  Sajer,  a»4-    •^^^^'  ^'  ^' 

%  Marsh,  339.  ,      7th  cd.  45. 

(#)   5  Bac,  Ahr.  Trover,  a 71. 
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cur.)     Bat  the  lien  may  remain^  notwithstanding  that        18)  8. 
there  was  a  special  agreement  as  to  price.    Yet  the 
spedud  agreement  for  a  mode  of  payment  inconsistent 
with  the  lien,  does  toll  the  lien.      Gibbs  C.  J.  has 
accurately  stated  the  principle  in  Htdton  v.  Bragg^ 
and^  here,  the  special  agreement  is   inconsistent  with 
the  lien.     Here  the  300Z.  is  to  be  paid  on  report- 
ing inwards,  but  the  remainder  c^  the  freight  is  only 
to  be  paid  by  a  bill  at  three  months,  computed  from 
the  day  on  which  the  delivery  is  to   be  completed*. 
That  is  quite  inconsistent  with  the  continuance  of  a 
lien,  which  would  enable  the  ship-owner  to  say,  that 
he  would  not  deliver  a  bale  of  the  goods  till  all  the 
freight   was   paid.      If  the    defendant    stood    on    the 
common   doctrine    of  lien,    he    would   have    only    a 
hen  for  the  freight   of  these  specific  goods ;    but  he 
insists  on  holding    them    till    he    shall   be   paid   the 
freight  stipulated  in  the  charter-party,  he  must  there- 
fore shew,  that  in  the  charter-party,  there  is  any  such 
stipulation.     The  cases  of  Birley  v.  Gladstone  (a),  and 
PhiUips  V.  Bodie{b)f  are  also  in  point.     Here,  freight  at 
which  the  goods  of  the  other  persons  were  taken  on 
board,  and  which  was  less  than  the  freight  stipulated 
in  the  charter-party,   was    expressed   in   the  bills   of 
ladings  which  were  signed  for  those  goods,  and  those 
goods  were  therefore  deliverable  immediately.      The 
case  then  thus  stands.     The  ship  goes  out,  the  freighter 
having  the  controul  of  the  whole:  the  freighter  may 
take  in  goods  at  a  lower  rate  than  is  stipulated  in  the 
charter-party,  the  owner  cannot;  the  freight  payable 
for  those  goods  is  payable  to  the  freighter,  not  to  the 
ship-owner.     Suppose  the  ship   arrives,   the  owner  of 
the  goods  put  on  board  on  the  lower  rate  of  freight,  is 

(fl)  z  Ml^S.  acj.  (b)  1$  Eajh  547- 
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\61B.  entitled  to  an  immediate  delivery,  but  only  on  tfir 
terms  of  immediate  payment :  he  is  not  boand  Ux 
pay  the  shipowner,  (laying  aside  the  300/.,  as  out  of 
the  case,)  otherwise  than  by  bills  to  bear  date  frohn  the 
entire  delivery. 

Copley  Seijt.  carOrd.  The  Plaintiffi'  counsel  puts 
this  on  three  points.  1st,  That  these  goods  were  not 
in  the  possession  of  the  shipowner,  but  of  the  freighter. 
2dly,  That  the  mode  of  payment  is  by  a  special  agree- 
ment, of  such  a  nature,  that  this  lien  is  inconsistent 
with  it,  and  therefore  cannot  be  supported.  Sdly,  That 
the  Defendant's  cldm  is  in  the  nature  of  a  lien  for 
dead  freight,  for  which  no  lien  can  exist  Btit  the 
Defendant's  proposition  is,  that  the  vessel  never  was 
meant  to  be  in  the  possession  or  control  of  the  freighter, 
except  by  force  of  the  covenant.  In  the  cases  in  which 
the  possession  has  been  held  to  be  transferred  to  the 
freighter,  the  words  "  let  to  hire,**  or  **  let  to  freight," 
are  found  analogous  to  the  words  of  demise  in  a  lease; 
on  those  words  the  freighters  might  bring  trover  for  the 
vessel,  if  carried  out  of  her  course.  It  would  be  absurd 
to  contend,  that  any  one  could  maintun  trover  on  a 
covenant  by  the  owner  to  go.  In  the  case  of- the 
Trinily-House  v.  Clark  (a)  Lord  EUenborough  C.  h 
insists  on  the  force  of  these  words,  that  *'  the  charter- 
party  grants  the  ship»"  and  ^  lets  it  to  hire  and  freight," 
which  are  proper  words  of  lease,  and  would  of  them- 
selves pass  the  possession.  The  commissioners  <'bire 
and  retain,"  and  the  proprietors  of  the  vessel  <^  warrsot 
the  use  of  the  ship.''  There  was  a  strong  case  of  pos- 
session, as  contra-distinguished  from  a  mere  charter- 
party  which  rests  in  covenant     All  this  arises  on  the 

(«)  4M.VS.%n* 
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eld  form  of  charter-party,  by  which,  according  to  the        1818. 
books,  the  possession  was  in  the  freighter.    The  words   • 
were,  •*  let  to  freight,'*   and   "  let  to  hire^"   and  the 
old  law  was  founded  on  that  form.     The  freighter  in 
the  present  instance  had  no  possession  of  the  vessel, 
either  on  the  nature  of  the  instrument,  the  nature  of 
the  employment  of  the  vessel,  or  any  circumstances  of 
fact  proved.     It  is  said  that  there  is  a  special'  agreement 
which  discharges  the  lien :  not  so.     The  lien  continues 
after  the  merchandise  is  put  on  shore :  the  ship-owner 
cannot  detain  the  goods  on  board  till  payment,  for  then 
the  owner  of  the  goods  could  not  inspect  them.     The 
stipulation  for  present  payment  of  the  300/.  does  not 
destroy  the  right  of  lien.     If  a  certain  sum  is  to  be  paid 
for  freight,  a  stipulation  that  a  specific  part  of  it  shall 
be.  paid  on  shipping  the  goods,  does  not  destroy  the 
lien.      It  makes  no  difference  whether  the  payment 
is  to  be  by  a  bill  or  money.-     A  delivery  from  the 
vessel  must  be  progressive,  but  the  captain  may  put 
he  goods  on   shore,   all    subject  to  inspection,   and 
make  his    delivery   of  the  whole   together  instantly. 
The  third  objection   is  of  no  weight.     The  freighter 
goes  to.  BahiOf  he  has  not  goods  enough  of  his  own  to 
fill  the. vessel,  therefore  he  takes  in  the  goods  of  others. 
The  ship-owner  delivers  the* goods  by  his  orders;  as 
between  the  Defendant  and  the  Flaintifis,  they  are  the 
Plaintifis'  goods.     The  Defendant  has  nothing  to  do 
with  the  Plaintiffs'  bills  of  lading  between  him  and  the 
consignees.     It,  does>  not   follow  that  the  Defendant 
loses  his  lien,  because  the  goods  shipped'  are  the  goods 
of  strangers.     The  Defendant  has  notiiing  to  do  with 
the  transaction  between   the   freighter  and   the  con- 
signees':   he  claims  freight  according  to  the  charter- 
party,  and  having  delivered  a  part,  asserts  that  he  has 
a  lien  on  the  residue,  till  he  is  paid  his  freight. 

More- 
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1818.  Moreover,  the  bill  of  lading  of  the  goods  ngned  m 

BahiUi  expresses  that  they  shall  be  delivered  to  the 
freighter  or  his  assigns,  payings  freight  according  to  the 
charter  party,  u  e.  according  to  the  mode  stipulated  in 
the  charter-party,  which  imports  that  these  goods  are 
not  separately  deliverable  to  the  consignees,  on  payment 
of  the  separate  freight,  at  which  each  was  taken  on 
board  by  the  freighter;  but  that  each  consignee  has 
subjected  himself  to  the  same  liability  to  a  lien  for  the 
whole,  to  which  the  freighter  is  subject.  The  question 
of  dead  freight  does  not  arise. 

Best,  in  reply.  The  attempt  made  to  distinguish 
this  case  from  Hutton  v.  Braggf  on  account  of  a  sup- 
posed difference  in  the  terms  of  the  charter-party  is 
unavailing,  for  the  judgment  there  proceeded  on  the 
case  stated,  in  which  there  were  no  such  words,  so  that 
that  distinction  never  appeared  to  the  Court,  nor  is 
relied  on  in  their  judgment.  iGibbs  C.  J.  The  Court 
certainly  considered  that  as  a  charter-party,  similar 
to  the  charter-party  stated  in  Valiejo  v.  Wheeler  {a\ 
where  the  words  "let  to  freight,"  were  used.  Many 
words  and  facts  are  taken  as  being  in  a  case,  which 
are  not  expressly  pointed  out]  In  the  TriMty- 
House  V.  Clarkf  it  was  argued,  that  the  crown  bad 
only  the  benefit  of  a  contract  and  covenant,  and 
Lord  Ellenboraugh  C.  J.  does  not  decide  the  case  on 
the  words  of  ^^  letting  to  freight,"  but  on  the  ground, 
that  the  crown  could  not  have  the  benefit  of  the  con- 
tract, unless  the  Court  attributed  the  possession  to 
it.  In  this  cas^  as  in  that,  the  contract  requires  the 
possession  to  be  attributed  to  the  freighter.  Lord  M^^ 
borough  argues,  there^  on  tfae\iature  of  the  service  to  be 

(0)  Co<wf»  143. 
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performed.     The  same  reason  applies  here.     It  there 

was  argued  at  the  bar,  that  the  ship  could  not  be  in 

the  possession  of  the  crown,  because  the  crew  and  the 

captam  were  under  the  control  of  the  owner,  but  the 

Court  did   not  adopt  that  reasoning.     Soldergreen  v. 

Flight  (a)  has  been  cited,  to  shew  that  the  ship-owner 

may  detain  the  goods  for  the  freight  of  all  the  goods 

belonging  to  the  same  person.     That  proposition  gives 

effect  to  the  Flaintifis'  argument ;   for,  here,  if  all  the 

goods  are  to  be  taken  as  belonging  to  the  same  person, 

the  possession  of  the  ship  belongs  to  him  also ;  but  that 

doctrine  only  applies  to  the  goods  of  one  owner  com* 

prehended  in  bills  of  lading,  signed  between  the  same 

parties :  where  the  bills  of  lading  are  between  different 

parties,  all  the  goods  can  be  connected  together  only  by 

an  action  on  the  covenant.     It  may  be  admitted,  that 

there  is  in  this  case  no  dead  freight,  that  word  has  im-* 

properly  been  introduced  here  from  the  case  oi Phillips  y. 

Rodicy  where  it  was  held,  that  the  owner  could  not  retain 

for  dead  freight;  but  on  the  same  principle,  he  cannot 

retain  for  the  difference  between  the  actual  freight  and 

the  covenanted  freight.     The  Defendant's  counsel  now 

admits,  that  he  does  claim  to  retain  these  goods  till  all 

the  freight  is  paid  under  the  charter-party,  to  which 

the  ship-owner  can  entitle  himself.     But  he  only  has  a 

lien  for  the  carriage  of  the  goods;  he  cannot  have  a 

lien  for  any  such  deficiency  of  payment  as  this.     To  say, 

for  instance^  of  the  goods  shipped  at  the  lower  rate, 

that  after  the  ship-owner  has  received  the  actual  freight 

at  the  market  price  of  freight,  he  shall  retain  the  same 

owner's  goods  for  the  payment  of  something  more,  is 

to  contend  for  the  right  to  retain  the  goods,  to  enforce 

a  written  instrument,  by  means  which  the  instrument 

does  not  give. 

Cut\  adv.  vaft. 
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Tate 

Meek. 


{a)  AhboH  on  Shippings  4th  ed.  %$%• 
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1818.  GiBBS  C.  J.  now  delivered  the  judgment  of  the  Coart 

After  recapitulating  the  case,  (in  the  course  of  which  he 
observed,  that  the  charter-party  stipulated  for  payment 
of  freight  according  to  the  bills  of  lading,  and  that  the 
bills  of  lading  on  the  goods  of  the  other  persons  made 
them  deliverable  to  the  respective  consignees,  and  that 
1683/.  8s.  9d.  was  the  sum  which  the  owner  of  the  ship 
was  entitled  to  require  of  the  charterers  at  all  events, 
what  bargain  soever  the  latter  might  make  with  others 
for  carrying  their  goods  at  a  less  rate  of  freight,  than 
that  which  the  ship-owner  was  entitled  to  claim  from 
themselves;)  his   lordship    stated  the  question   to   be, 
whether  the  merchant  was  entitled  to  have  his  goods 
delivered  to  him  without  satisfying  the  ship-owner  for  the 
whole  freight  for  which  he  let  his  vessel,  and  proceeded 
thus.     This,  and  the  two  other  cases  {a)  dependent  on  it, 
stand  on  a  very  different  ground  from  Hutton  v.  Bragg. 
There  was  no  covenant  for  the  delivery  of  the  goods,  nor 
any  question  on  the  effect  of  cross  covenants  for  the  de» 
livery  of  the  goods  on  the  one  side,  and  the  payment  of 
freight  on  the  other  side.     Here,  the  ship-owner  cove- 
nants, that  he  will  deliver  the  goods  agreeably  to  bills  of 
lading.     And  the  merchant  covenants,  that  the  freight 
and  primage  shall  be  paid  as  follows,  viz.  500/.,  part 
thereof  to  be  paid  in  cash,  forthwith,  on  the  day  the  brig 
should  be  reported  inward  at  the  cusrom-house  in  the 
port  of  London  on  her  return  from  the  voyage,  and  the 
remainder  of  the  freight  and  primage  to  be  paid  by  a 
good  and  approved  bill  or  bills,'  payable  in  London  at 
two   months  after  date,   from   the  day  on  which  the 
delivery  shall  be  completed.     The  ship  was  duly  laden 
at  Bahioj  and  bills  of  lading  were  signed,  making  the 
goods   deliverable   to  the   freighter   or  his  assignees, 
they  paying  freight  according  to  the  charter-party. 

(a)  Tates  v.  Railttonj  pest  293.  and  Tates  v.  MtytielUpost.  301. 

The 
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Tlie  goods  now  in  question  remained  undelivered  at  the        1818. 
disposal  of  the  roaster.    The  merchants  required  these     *^  _  - 
goods  to  be  delivered  to  them  without  tendering  any  ^, 

hill  or  security.  The  question  is,  whether  the  delivery 
of  the  goods  and  the  payment  by  a  bill  be  not  con- 
comitant acts,  which  neither  party  is  obliged  to  perform 
without  the  other  being  ready  to  perform  the  correlative 
4Ct  We  think  th^  are  such.  If  the  whole  cargo 
hid  been  one  bale  of  goods,  there  would  have  been  no 
doubt.  But  the  difficulty  is,  that  the  remainder  of 
the  freight  is  to  be  paid  by  bills  to  bear  date  from  the 
day  of  the  delivery,  and  the  delivery  may  take  several 
days.  We  diink  the  captain  might  obviate  this  by 
landing  the  cargo  in  his  own  name,  and  tendering  a 
bill  ibr  the  whole  amount  dated  from  that  day.  We 
are  die  more  satisfied  with  this  judgment,  because  it 
not  only  meets  the  justice  of  the  case,  but  the  parties,  if 
dissatisfied  with  it,  have  liberty  reserved  to  turn  the 
ctae  into  a  special  verdict 

Judgment  for  the  Defendant. 


Yates  and  Others,  Assignees,  &c.  of  Ashton       ji%  »« 

and  Others,  Bankrupts,  v.  Railston.  <//3il^  x-fiz 

'PROVER  to  recover  the  value  of  certain  timber;  on  The  owner  of 
the  trial  of  this  cause,  at  the  sittings  in  London  a  venel  cove- 
after  HSlary  term,  1817,  before  Burrough  J.,  a  verdict  2h^^.^ 

was  found  for  the  Plaintiffs,  subject  to  a  case  with  liberty  to  let  the  ves- 
sel on  freighty 
and  to  deliTer  the  cai^  in  good  condition ;  and  the  freighters  covenanted  to  pay  the 
freight  on  delivery  of  the  cargo,  part  in  moneys  and  the  remainder  by  bills  at  four 
nmithi :  Held,  tliat  the  owner  might  detain  the  cargo  until  payment  of  the  frej^t^ 
tbe  delivery  of  the  cargo  and  piiyfnent  of  the  freight  being  concomitant  acts. 

Vol.  VIII.  X  to 
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1318.  to  either  party  to  tuni  the  facts  into  a  special  verdict. 
The  Plaintifis,  YateSf  Harrop^  and  Higkfieldi  were  the 
assignees  of/,  and  If.  AskUm^  now  bankrupts,  who  hsd 
been  timber  merchants  at  lAoerpqAi  and  the  two  other 
Plaintifls,  Fraser  and  Davidsotif  were  merdiants  rodding 
at  Mhramichi^  in  Nem  Bnmsnmckj  who^  together  with 
John  Askton^  were  jointly  interested  in  the  property  in 
question;  the  Def^dant,  Bailstarif  by  deed  indented, 
made  23d  Aprils  1816,  granted,  and  let  to  the  bank- 
rupts, and  they  thereby  took  to  firei^t  his  sliip,  the 
Agincauriy  of  346  tons,  on  a  voyage  6rom  Mtramkhi 
to  Liverpool^  Hutt^  or  London,  at  the  option  of  the 
freighters,  as  determined  upon  by  them,  upon  the  sr- 
rival  of  the  vessel  at  Mhwmchij  upcm  the  terms  and 
conditions  thereinafter  mentioned;  and  the  Defendant 
thereby  covenanted  with  the  bankrupts,  that  the  master, 
with  the  xrew  of  the  vessel,  should  fcnrthwitk  sail  in 
ballast  from  North  Shiddif  and  proceed  to  Mtramkhi^ 
and  on  arrival  there,  should  take  on  board,  with  sU 
convenient  speed,  from  the  agents  of  the  bankrupts,  a 
full  cargo  of  fir  timber,  with  a  proportion  of  hardwood, 
not  to  exceed  30  tons,  and  such  a  quantity  of  lathwood 
and  planks  as  should  be  requisite  for  broken  stowage^  and 
should  therewith  proceed  to  Lioerpoolj  HuU,  or  Londony 
according  to  the  instructions  which  the  master  should 
receive  at  Miramichi  from  the  bankrupts,  their  agents 
or  assigns,  and  there  deliver  the  same  to  the  bankrupts 
or  their  assigns,  and  so  end  the  voyage ;  and  further, 
that  the  vessel  should,  at  the  commencement,  and  during 
the  continuance  of  the  voyage,  at  the  Defendant's  ex- 
pence^  be^  and  be  kept  staunch,  &c.  and  sufficiently  pro- 
vided with  necessaries  for  such  a  vessel  and  voyage  ; 
the  dangers  of  the  seas,  &&  excepted.  In  consideration 
whereof,  the  bankrupts  covenanted  with  the  Defendant, 
that  they  would,  at  their  expence^  within  the  time  there- 
inafter 
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iiufter  raemioned,  deliver  the  cargo  to  the  ship  at  MireL-  1918. 
mddii  in  tiie  isnial  manner  ;  and  also  receive  the  same 
-from  along  side  the  vessel)  at  that  one  of  the  said  ports 
in  Greai  BrUaitij  to  which  they  should  direct  the  master 
to  proceed  upon  the  conclusion  of  the  intended  voyage; 
and  also  would  pay  to  the  Defendant  for  the  freight  of 
the  vessel  home  from  Miramichij  3/.  for  every  load  of 
50  cubic  feet  of  fir  timber  and  iiardwood  delivered  as 
aforesaid,  21.  for  every  four  feet  of  lathwood,  with  the 
cuatomary  proportion  of  freight  for  other  broken  stow- 
age^ with  3^  per  cent,  on  the  gross  amount  of  the 
freight,  in  lieu  of  all  pilotage  and  port  charges ;'  and 
that  the  aaid  freight  and  per  centage  thereon  should 
be  paid  upon  safe  delivery  of  the  cargo»  viz.  one  equal 
third  part  thereof  in  cash,  and  the  remaining  two-third 
parts  by  approved  bills  drawn  upon  or  payable  in 
Ltmdon^  at  four  months'  date  :  and  it  was  thereby 
agreed,  that  the  bankrupts  should  be  allowed  60  run- 
ning days  for  loading  the  vessel  at  Miramkhif  com- 
puted from  the  time  of  the  master  giving  the  bankrupts 
notice  of  the  vessel's  being  arrived  at  proper  places  for 
loading  and  discharging.  And  forther,  that  in  case 
the  bankrupts  diould  dot  cause  the  cargo  to  be  delivered 
to  and  received  from  the  vessel  in  the  customary  man- 
ner at  the  ports  of  BUramichi,  and  of  one  of  the  said 
imrts  of  Great  Britain^  within  60  running  days, 
the  vessel  being  thai  reported,  and  ready  to  load, 
and  diadiarge;  then  they,  the  bankrupts,  should  pay 
to  the  Defiendant  7L  per  day,  for  every  day  above  the 
60  running  days,  and  for  the  true  performance,  the 
Defendant  bound  hfanself,  his  heirs,  &c.  and  the  ship» 
her  fr-eight  and  appurtenances,  and  the  bankrupts 
bound  themselves,  thdr  heirs,  &c.,  and  the  cargo  to  be 
laden  on  board  the  vessel,  mutually  to  the  other  party 
•a  1500/. 

X  2  The 
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1818.  The  timber  in  question  was  shipped  on  board  the 

Agincourt  at  Miramidiij  ander  an  agreement,  signed  by 
Fraser  and  Davidson^  purporting  that  Frost  and  AAUm 
and  Fraser  and  Davidson  agreed  to  import  about  1000 
tons  of  pine  timber  into  Liverpool  that  season,  on  joint 
.  account,  Fraser  and  Davidson  to  charge  255.  sterling 
per  ton  for  the  timber,  and  in  proportion  for  broken 
stowage.  The  amount  invoices  to  go  against  the  goods 
shipped  that  season,  provided  the  vessel  sent  for  it  got 
safe  out  In  case  th^  vessel  were  lost,  to  make  sale  of 
the  timber  above  mentioned;  Such  timber  was  con- 
signed to  the  bankrupts  at  lAverpodl^  and  in  the  bill 
of  lading,  signed  by  the  master,  it  was  expressed  to 
be  shipped  by  Fraser  and  Davidson^  in  the  Agin^ 
courts  Close^  master,  then  in  the  river  Miramickif  and 
bound  for  Uverpocl^  and  was  to  be  ddivered  at 
UverpoA  (the  act  of  Ood,  &c.  excepted)  unto  order, 
or  to  their  assigns,  he  or  they  paying  freight  for  the 
said  goods,  as  per  charter-party,  with  primage  and 
average  accustomed.  On  this  bill  of  lading  was  in- 
dorsed an  order,  by  Fraser  and  Davidson^  to  ddiver  the 
contents  to  the  bankrupts,  John  Ashton  and  son,  or 
order.  Previous  to  the  arrival  of  the  vessel  at  Liverpool^ 
the  ils&/cifii  became  bankrupts.  On  the  arrival  <^  the  ship 
at  Uverpooly  the  master,  on  the  7th  October^  1816,  gave 
notice  to  the  Plaintiffi,  as  the  assignees  of  the  bankrupts, 
that  the  Agincourt^  under  his  command,  from  JkBramkkif 
on  account  of  the  estate  of  Messrs.  Frosi  and  Ashiomt 
was  then  birthed  in  the  king^s  dock.  On  the  8th  Oeioberf 
the  Defendant  offered  to  the  Plaintiffs  to  delivei 
them  the  cargo  on  the  freight,  as  per  charier-partys 
being  paid  or  secured  to  them.  The  Plaintifi  de- 
manded the  cargo  from  the  Defendant,  to  be  ddivend 
to  them  without  payment,  or  security  for  payment ;  but 
the  defendant  refused  to  deliver  the  cargo,  unless  the 

freight 
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freight  were  paid,  according  to  the  charter-party,  or  se-        1^18. 
carity  given  for  its  payment.    The  question  for  the 
opinicm  of  the  Court  was,  whether  the  Defendant  had  a 
lien  on  the  cargo  for  the  freight*   This  case  was  argued     Railstom^ 
in  TViniiy  term,  1817,  by 

Pea  SeijL  for  the  Plaintifis.  He  contended,  that  the 
case  was  not  distinguishable  from  that  of  HiUton  ▼• 
Bragg  {a\  unless  in  one  circumstance.  The  principle 
is,  dmt  if  the  owner  charters  a  vessel  to  hire  to  another, 
who  is  to  convey  goods  on  board  the  vessel,  then  the 
owner  of  the  vessel  cannot  detain  the  goods  on  board  the 
vessd,  for  the  purpose  of  securing  to  himself  the  freight*. 
He  admitted,  tliat  if  a  merchant  puts  goods  on  board 
another  man's  vessel,  he  cannot  have  the  goods  out 
again,  till  he  pays  the  freight ;  but  if  another  lets  out 
bis  mfgaa  or  vessel  to  the  merchant,  the  ship-owner 
has  no  right  to  detain  the  goods.  If  the  ship-owner  had 
not  the  continued  possession  of  the  vessel,  he  never 
had  the  l^al  possession  of  the  goods ;  if  he  never  had 
legal  possession  of  the  goods,  he  had  no  lien.  A 
tortious  possession  gives  no  lien ;  and  the  circumstance 
of  the  owner's  servant  continuing  in  the  ship^  as  die 
servant  of  the  charterer,  makes  no  lien.  In  the  case  of 
HutUm  V.  Braggf  the  reservation  of  the  cabin  was  a 
stronger  circumstance  in  favour  of  the  ship-owner,  than 
any  which  exists  here;  but  the  decision  rests  not  on 
those  minute  circumstances. 

Blossel  Seijt  cotttrd.  Ifxthe  case  oiHuUon  v.  Bra^ 
establishes  the  principle  alleged  by  the  PlainUfis,  the  case 
is  not  law.    Their  position  is,  that  the  mere  circumstance 

(tf)  AntCi  VII.  14.     S.C.  %  Marsbailt  339. 

X  3  of 
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ISId.       of  a  genera]  letting  of  the  entire  &hip  coDTerta  the 
Yaam       charterer  into  an  owner  for  the  time  being,  and  dia- 
V.  places  the  right  of  lien.     Tliis  doctrine  is  contrary  to 

Kailston.  all  the  text  writers  of  tliis  country.  Beavots  {a)  defines 
freight  to  be  a  sum  agreed  on  for  the  hire  of  a  ship,  en- 
tire or  in  part.  The  common  form  of  a  charter-party 
for  an  entire  ship,  is,  that  the  ship  is  kt.  In  defining 
freight,  no  distinction  exists  between  the  **  hire  of  an 
entire  ship,  or  of  some  principal  part  thereof"  aor 
between  the  *^  entire  ship,  an  entire  part  of  the  ship^  or 
for  each  ton  or  other  portion  of  its  capacity;^  nor  does 
any  such  distinction  exist  in  the  decided  cases.  In  PAtf- 
lips  V.  Bodie  (6),  the  entire  ship  was  chartered  for  the 
voyage ;.  a  question  arose^  on  the  right  of  the  owner  to 
detain  the  goods  for  dead  freight,  and  it  was  held,  he 
had  not  that  right ;  but  it  never  was  questioned,  that  he 
had  a  right  to  detain  the  goods  for  the  ordinary  fine^ht. 
In  Birky  v.  Gladstone  (c),  the  question  was,  whether  the 
right  being  admitted,  o(  detaining  for  freight  the  goods 
brought  home,  the  detainer  could  be  extended,  to  secure 
payment  <^  freight  for  goods  shipped,  but  relanded  in 
the  course  of  the  voyage;  and  the  Court  of  King^s 
Bench  held  that  it  could  not.  Christy  v.  Bcnv(d)  is 
cited  in  Shepard  v.  Bemaks  (^),  as  deciding  this  point, 
that  where  there  was  a  charter-party,  and  a  bill  of 
lading  also,  the  obtain  was  not  bound,  at  his  peril,  to 
insist  on  payment  of  his  freight,  at  the  time  of  delivering 
the  goods,  but  might  deliver  them  without  payment,  and 
sue  the  charterer.  The  case  of  Wilson  v.  Kymer  {f)  af- 
fords the  same  argument.  It  was  there  held,  that  the 
master  not  only  might  detain  goods  for  the  freight 
while  they  were  on  board  the  ship,  but  might  detain 

(a)  Btivtves  Lex  MercaU  (V)  AnU^  L  300. 

\b)  IS  Eojti  541*  {e)  X3  Eash  5^5* 

(()  iJ^'^S.  ao5.  (/)  iM.isr  S.  157. 

thera 
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tbem.  in  the  Wesi  India  docks  for  the  freight.  In  Shep^  181 8. 
ard  y.  Bemales^  the  question  was  made,  whether  the. 
captain  was  not  bound  to  detain  the  goods  till  payment 
of  the  frdght. .  But  the  very  circumstances  of  this  case 
exdade  all  idea  of  ownership  in  the  freighter,  and  there- 
fore distinguish  it  from  Htdton  v.  Bragg,  The  owner 
here  leserves  to  himself  every  species  of  controul  over 
the  ship.  He  covenants  that  his  master  and  crew 
shall  take  on  board  such  a  cargo  as  is  described,  and 
proceed  to  the  destined  port ;  that  he,  the  Defendant, 
will  keep  ship  tight  staunch,  go  to  certain  places, 
and  reeeive  certain  sums  of  money  for  freight,  calcu- 
lated on  a  rate  of  goods*  It  is  unnecessary:  here  to  en-^ 
quire  whether  a  charterer,  if  he,  by  particular  agreement, 
puts  the  goods  of  others  on  board,  might  not,  by  that;- 
i^reement^  acquire  a  hen  &r  the  freight  of  those  goods ; 
he  may,  by  that  sub-contract,  acquire  a  hen :  goods  may, 
in  law,  be  subject  to  a  double  lien.  An  observation 
here  arises,  that  applies  to  n^any  cases  cited  in  HutUm  v. 
Bragg,  The  freighter  of  a  ship  may,  in  many  cases,, 
be  considered  as  owner  pro  hoc  vice*  As  i^  having  the 
nuuugement  of  the  voyage,  he  commits  barratry,  for 
the  consideration  of  that  apt,  he  shall  be  deemed  owner, 
and  ao  his  act  is  no  barratry.  So,  he  may^  either  im- 
pliedly or  by  express  contract,  be  liable  for  the  repairs 
of  the  ship  under  his  command.  This  is  all  that  the 
cases  of  Parish  v.  Crwmfwrd  (a)  and  James  v.  Jones  (£). 
establish;  and  it  is  justly  there  observed,  that  the 
fiei^ter  might  sue  the  owner  of  the  ship  as  owner,  if 
his  goods  were  lost,  and  as  trustee  for  the  merchants,, 
if  their  goods. are  lost.  Another  observation  arisen  if 
this  be  a  parting  with  the  interest  -in  the  ship  for  the 
voyage,  why  does  it  not  require  registration  ?  if  the  time 

(«)  Ahboti  on  Sbippingi  4th  ed.  %%.         (Jf)  Abbott ^  4^  ed.  23* 
X  4  be 
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id  1 8.       be  so  short  as  not  to  render  it  necessary^  will  a  letting 
Yatm       ^'^^  ***  years  or  for  sixty  years  require  it  ?  It  will  open 
V.  a  door  to  firaadi  if  the  G>urt  hold,  that,  by  a  cbarter- 

RAiLsixm*  party  of  afireightmenti  an  owner  may  depart  with  aa 
interest  or  property  in  a  ship^  for  any  indefinite  time; 
and  that  yet  the  transfer  needs  not  to  be  registered. 
The  case  of  Vallejo  v.  Wheeler  occarredi  not  only  beKyre 
the  st  26  6.  3.,  but  was  a  case  of  barratry.  So  also 
Nmi  y.  Bourdieu.  (a)  One  more  case^  cited  in  Huttmr. 
Braggf  is  Paul  v.  Birch.  (&}  There  may  be  a  omitract 
for  so  letting  a  ship,  as  to  depart  with  the  ownerships  but 
a  common  charter-party  has  not  that  eflfect.  In  the  case 
of  Paul  V.  Birch^  there  was  no  contract  to  carry  goods 
on  any  specified  voyage ;  the  ship  was  hired  at  4t^per 
month,  and  the  fiietor  contracted  with  certain  mer* 
chants  to  carry  thar  goods.  Lord  Hardwieke^  Cliancdiori 
relies  on  this»  that  the  first  taker  was  at  fuU  UberT^  to 
put  in  what  master  he  pleased,  and  idso  the  mariners. 
It  was  next  to  impossible^  in  Huiton  y.  Braggf  that  the 
ship-owner  should  at  all  look  to  the  detention  of  the 
goods,  as  a  security  fi>r  his  fireight ;  for  he  was  to  have 
the  three-fourths  of  the  fi'eight  before  the  goods  were 
shipped,  and  cme-fourth  at  a  certain  day  after.  Ifeer- 
som  V.  Kymer{c)  is  also  iqiplicable.  Brenan  t.  Cwr- 
rifU{d)f  and  BuUer's  Nisi  Prim  (ir),  establish  the  doc- 
trine^ that  where  there  is  a  special  f^reement  for  the 
prio^  there  can  be  no  lien.  Some  inference  also 
arises  here  from  the  bill  of  lading.  The  fireight  to 
be  paid  in  HuUon  v.  Brd^  was  a  gross  sum,  and 
not  freight  measured  by  the  rate  of  the  goods  pat 
on  board ;  but  it  certainly  is  competent  for  parties,  by 


(a)  I  r.  jR.  S'^z*  (^)  Sajetf  214* 

(b)  %  Atk.  6ai.  \e)  Bull  N.P.  7th  ecL  4J. 
(r)  %M.^S.  314. 
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their  contract,  to  make  the  goods  liable  to  the  Freighti  1918. 
and  by  contract,  to  compel  the  master  of  the  ship  to  de« 
tain  the  goods  for  the  freight.  Admitting  that  the 
master  vrss  the  servant  of  either  owner,  he  had  a  right, 
and  was  bound,  according  to  the  tenor  of  the  bill  of 
lading  which  he  liad  signed,  to  detain  the  goods  until 
the  fieight  was  paid.  It  strongly  shews,  that  this  was 
not  a  letting  of  the  use  of  the  ship,  and  was  nothing 
bat  a  contract  for  the  carrying  of  goods  on  board  the 
ship;  and  the  master,  as  the  servant  of  the  original 
owner^  and  in  the  authority  still  continued  to  be  derived 
from  him,  signed  this  charter-party,  and  was  bound  to 
obey  it. 

PeBf  in  reply.  The  I)efendant's  counsel  has  not 
diewn  any  valid  distinction  between  this  case  and  Hut" 
tan  V.  Bragg.  In' the  concluding  clause  of  this  charter- 
par^,  as  well  as  in  Hutton  v.  Bragg^  is  found,  the 
danse  whereby  the  parties  oblige  the  ship  and  cargo  to 
each  other.  If  this  fiict  ought  to  have  weight,  nothing 
can  be  stronger,  to  shew  that  the  goods  are  liable  for 
the  freight.  A  distinction  is  taken  between  this  case 
and  Hutton  v.  Bra^j  that  here^  the  owner  was  bound 
to  rqpair  the  ship  during  the  voyage;  but  so  was  it  sti- 
pulated in  Hutton  v.  Bragg^  t^at  the  master  was  to  put 
the  ship  in  repair  at  the  CS»pe  tf  Good  Hope.  In  Hut- 
ton  V.  Bra^f  the  cabin  was  reserved;  here^  indeed, 
there  is  no  such  reservation.  The  cases  now  cited  for 
the  D^udant  were  not  cited  in  Hutton  v.  Bragg.  It 
is  said,  that  there  a  part  of  the  sum  was  to  be  paid  be- 
fore the  determination  of  the  voyage.  True,  but  a  part 
was  to  be  paid  subsequently,  and  therefore  no  distinction 
exists  between  the  two  cases.  No  argument  arises  on 
the  register  act,  for  though  the  hirer  is  owner,  with  re- 
ference to  the  owner,  yet  the  owner  continues  owner, 

with 
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1818.        with  reference  to  the  public    Paid  ▼•  BirA  woqU  i 
Yates        ^^  ^^^^  weight  to  Parish  v.  Cremfwrd^  bot  Ptfrai  t, 
-v.  Crcmfwrd  is  altogether  over-ruled.     G/Ms  C.J.  truly 

Rajlsion*  observes  ther^  that  no  case  was  cited  where^  the  char- 
terer having  put  goods  of  his  own  on  board,  it  had  been 
held,  that  the  owner  could  detain  them  till  the  frei|^ 
was  paid.  The  stipulation  in  the  bill  of  lading  for 
delivery  of  tho  cargo  cm  pajrment  of  freight,  does  ool 
distinguish  the  cases. 

Cfcr.Mfe  safer 

6iJ90(»  C.  J.,  on  this  day,  after  delivering  the  jodg- 
ment  of  the  Court  in  the  cause  of  TaU  t.  Meek  (a)^  pro* 
ceeded  to  give  judgment  in  this  cause  also.  After 
referring  to  the  terms  of  the  covenant  and  of  the  bill 
of  lading  he  pronounced,  that  the  same  observatioD 
which  had  been  made  in  TaU  v.  Medt^  applied  here^ 
that  the  delivery  ^  the  cargo  and  the  payment  of  the 
freight,  were  concomitant  acts,  and  the  ona  could  not  be 
required,  without  performanee  of  the  other. 

Judgment  for  tlie  Defendant 


Yates  v.  Meynell. 

In  a  similar  case,  of  Yates  v.  Met/nelly  his  Lordship 
then  gave  the  following  judgment.  Here,  also,  the 
freight  is  to  be  paid  on  the  delivery  of  the  goods.  In 
all  these  cases  the  difficulty  exists,  which  I  stated  in  the 
first  of  them,  that  the  remainder  of  the  freight  is  to  be 
paid  by  bills,  to  bear  date  fi"om  the  day  of  the  delivery, 
and  the  delivery  may  take  several  days.     But,  for  the 

{m).  AnUp  s8o. 

rea^ns 


IN  THE   FifTY-EIGHTH   YeAB   OF   GEORGE  IIL  30S 

reasons    stated  in  the  first  of  them,  we  are  of  opi*        1318. 
QOD,  in  all  these  cases,  that  the  owner  of  goods  cannot 
require  them    to   be  delivered,  without  satisfying  the 
ship-owner  for  the  freight  that  remains  due. 

Judgment  for  the  Defendant. 


White,  Demandant;    Bicknell,  Tenant; 
Pafillon,  Vouchee. 


Majt. 


JJEYWOOD  Se^t.  mored  to  amend  this  recovery, 
which  was  suffered  In  1729,  by  inserting  the  words 
^  all  the  tithes  to  the  said  manor  of  Bently  belonging,'' 
the  tithes  being  indnded  in  the  deed  to  lead  the  uses.  ,*[!![^I2dsd 
{Gmbi  C.  J.     You  are  asking  to  insert  premises  for  by  adding 
which  the  Idng^s  silver  was  not  paid  in  1729,  and  the  P««nM«wluch 
parties  have  kept  the  money  all  thb  time.]    The  king's  p^sed  in  the 
silver  will  be  paid  on  the  present  mcreased  value  of  the  ^^  ^  1**^ 
tithes,  not  on  their  value^  in  1729.  for  w^  the 

king's  Ml^er 
GujBS  C.  J.    The  Court,  on  consideration,  will  per-  ^^J^**^ 
mit  you  to  take  your  rule  in  the  present  case.  Whether 
they  win  think  it  expedient  to  lay  down  a  new  rule  I 
know  not    Lord  Ahardetf  never  would  accede  to  these 
amendmeuts,  although  the  majority  ,of  the  Court  did. 

♦  -  Fid. 


sot 
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1818. 


Maj  4- 


G£NT  and  Another  v.  Abbott. 


A  capias 
quart  elausum 
/regit  issued 
against  A>  and 
B  f  with  an  ae 
etiam  in  debt» 
upon  which  A» 
was  arrested. 
A  special  ori- 
ginal in  debt» 
a  capiast  oUat 
znd  phirigif 
and  writs  of 
exigent  f  issued 
against  both> 
and  A  was 
outlawed  on 
theijdOrro- 
ber;  after 
which  a  de- 
chration  in 
debt  on  the 
original  was 
delivered 
against  A* 
only*  entitled 
of  Trimtj 
term:  Hddt 
that  the  bail 
were  not  c&* 
tkledtobe 
discharged  on 
a  motioafbr 
that  purpose^ 
upon  the 
ground  of  a 
variance  be* 
tween  the  de- 
claration and 
the  process 
upon  which 
the  Defendant 
was  arrested. 


J^OSANQJJET  Serjt.,  on  a  former  day  in  this  term^ 
had  obtained  a  rule  nisi  that  the  bail  for  the  De- 
fendant might  be  discharged,  on  an  a£Bdavit  which 
stated  that  awrit  oi capias  quare  clausbm  Jr^gii^  directed 
to  the  sheriff  of  Middlesex^  was  issued  by  the  Pkuntifi 
against  the  Defendant  and  one  Maidandf  with  an  ac 
etiam  in  debt,  returnable  on  the  morrow  of  the  Hdbf 
Trinihf :  that  upon  this  writ  the  Defendant  was  arrested, 
and  justified  bail :  that  a  spedal  capias^  grounded  upon 
an  original  in  debt,  issued  against  the  Defendant  and 
MaiUandf  returnable  in  five  weeks  of  Easter\  also  an 
alias  agunst  both,  returnable  on  the  morrow  of  the 
Hdbf  Trinity^  and  a  pUaries  against  both,  returnable  in 
three  weeks  of  the^  Hob/  Trinihf:  that  the  sheriff 
returned,  that  neither  the  Defendant  nor  Masibmd 
were  to  be  found  in  his  bailiwick ;  whereupon  writs  of 
exigent  were  issued  against  both,  returnable  on  the 
morrow  of  AU  SaulSf  and  that  MaOhmd  was  thereupon 
outlawed  on  the  23d  October :  that  on  the  26th  Novem^ 
bcTf  a  declaration  in  debt  on  the  original  against  the 
Defendant  only,  containing  an  averment  that  Maitlani 
had  been  outlawed  in  the  suit,  was  delivered ;'  and  that 
the  Defendant  had  pleaded  to  the  declaration,  but  had 
not  appeared  to  any  other  process  at  the  suit  of  the 
PlaintiA  than  the  writ  of  capias  quare  dauamfregii 
above  mentioned.  Bosanquet  contended,  that  the  bail 
were  discharged,  as  there  was  a  variance  between  the 
process  upon  which  the  Defendant  was  arrested  and  the 
declaration  delivered  after  the  ouUawry  of  Maitland: 
whereupon 


BcU 
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Best  and  Copley  Seijts.  shewed  cause,  and  contended        1818. 
that  the  proceedings  in  the  cause  had  been  regular     ^  ~-  '^ 
throughout;  and  that  as  the  Defendant  had  been  duly  «. 

arrested,  and  had  put  in  bail  under  the  original  process,  Abbott. 
the  drcumstanoe  oi  MaiUand  being  outlawed  could  not 
operate  to  discharge  the  bail.  The  declaration  cor- 
responded with  the  ac  etiam  clause  of  the  writ^  and 
thane  was  therefore  no  variance.  Besides,  this  appli- 
cation was  now  toolate ;  it  should  have  been  made  in  the 
fint  instance. 

Botanjuetf  in  support  of  the  rule^  insisted  that  the 
hail  were  entitled  to  their  discharge,  as  the  situation 
of  the  cause  was  altered  since  they  had  become  bound 
tx  the  Defendant.  If  the  naintifi  had  adhered  to 
their  process,  they  never  could  luive  proceeded  against 
the  Daftndant  until  MaHUmd  had  appeared.  The 
origuial  writ  was  in  trespass ;  it  should  have  been  in 
debt  to  have  corresponded  with  the  dedaration.  ^  The 
{iriiidple^  upon  which  bail  are  required  to  apply  in  the 
first  instancef  does  not  affect  this  case ;  and  no  authority 
has  been  cited  to  shew  that  they  are  now  precluded. 

Cur.  ado.  vidi. 

* 

On  this  day  the  Court  delivered  judgment.  . 

Daixas  J.  (after  stating  the  frets  of  the  case).  The 
proceedings  in  this  case  have  been  consistent  with  the 
established  practice  of  the  Court.  But  we  think  that 
we  ouj^t  not,  on  this  motion,  to  decide  the  question, 
hot  to  leave  the  Plaintiir  to  his  remedy  against  the  bail, 
and  the  bail  to  their  defence  against  the  action ;  and,> 
especially  in  this  case,  where  the  officers  of  the  Court 
certify  that  the  course  taken  has  been  confdrmable  to 
the  practice.    The  rule,  therefore,  must  be  discharged. 

Rule  discharged,  (a) 
{a)  Set  Antif  x8S»    GMs  C.  J.  wis  absent. 
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Mty  4*  Doe,  on  the  joint  Demise  of  Le  Chevalier  and 
his  Wife,  and  on  his  separate  Demise  v. 
HuTHWAiTE  and  Anothen 

il.  devised  p^JECTMENT.    At  the  trial  at  the  last  Sammer 
^Tdto^ i^  awizes  for  the  county  of  Nattingkam^  before  Hoi- 

^j.H^ix  ro^J^  a  verdict  was  found  for  the  Plaintiff  sabjeot 

life;  lemam-  to  the  opinion  of  this  Court,  on  a  case^  of  which  the 

iMoT*  Kfiuin-  f^^^^'^ing  i«  die  substance^  with  liberty  to  either  party 

derto  5. Af  to  turn  the  same  into  a  special  verdict. 

^j!^fw^      ByawiUdatedthel7thl%,1781,OeorsvAiiMtafid& 
life;  remain-    vised  his  real  estate  to  trustees,  to  the  uses  firflowin^  (that 

is  to  uy-f)  to  the  use  of  Starkeg  DanstoHj  son  ct  Henry 


der  tohif 


derto/.A,      Donstan^  and  his  assigns  for  his  life;  with  remainder 

^j^^    to  the  use  of  trustees,  to  preserve  contingent  fiemainders ; 

ltfe;'iemsiii-    ^^  remainder  to  the  use  of  the  first  and  other  sons 

der  to  hit         of  Siorkey  Donston^  in  tail  male  ;   with  remainder  to 

S^  I^;«,  the  use  of  the  first  and  other  daughters  of  Statky 

den  over.         Donsion^  in   tail  general.      Remainder  to   the  ose  of 

/.  a  wM  the    Q^Qf^^  HuOwaiie^  the  eldest  son  of  John  Huthwaitef 

and  S.Hb  the    <^d  his  assigns  for  his  life ;  with  remainder  to  the  use 

third 9onoi     of  trustees,   to  preserve  contingent  remainders;  with 

ia^S.^^    remainder  to  the  use  of  the   first  and  other  sons  of 

cauBie  entitled    Gncofge  HtdkamUf   in  tale  mak;  widi   remamder  to 

rf  G#r^    the  use  of  the  first  and  other  daughters  of  Omge 

out  iuue.      '  HyikwaUef  in  tail  generdL    Remainder  to  the  use  of 

Siokekam  HvtkwaUe^  (therein  described  as)  seo(md  son  of 

Jokn  Hidk»aiU€i  and  his  assigns  for  his   life ;  with 

remainder  to  the  use  of  trustees,  to  preserve  contingent 

remainders ;   with  remainder  to  the  use  of  the  first 

and  other  sons  of  Stokekam  Hutkmaite^  in  tail  male; 

with  remainder   to   the  use  of  the  first    and  other 

daughters   of  Stokekam    Hutlmaite^    in   tail   general 

Remain- 
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RemAuider  to  the  use  o£  Join  HMwaUe^  (therein  de-        1818. 

scribed  ms)  the  tUrd  soo  of  the  said  John  Hidhwaitej     1^     - 

and  his  asrigns,  for  his  life;   with  remainder  to  the    LeCheva- 

use   of  trustees,  to  preserve  continsrent   remainders;         uERt 

with  remaaader  to  the  use  of  the  first  and  other  sons   Hj^^^ppg, 

of  Jbim  Hutkpoaiie^  in  tail  male;   with  remainder  to 

the  use  of  the  first  and  other  daughters  of  John  Huth^ 

waiief  in  tail  generaL    Th^  followed  other  limitations, 

firat  to  Comelimf  {the  youngest  son  of  John  Hutkwaite 

die  fiither,)  for  life  and  his  issue  in  tail,  and  then  to 

aevenl  other  rdations  of  the  testator,  in  like  manner 

to  them  for  life  respectively ;  with  remainder  to  their 

lespective  issue  ia  tail^  with  an  ultimate  remainder  to 

the  use  of  the  testalor^s  own  right  heirs.    Starkey  Dan- 

stan^  at  the  date  of  the  will,  was  the  nearest  relation  of 

the  testator  eia  his  fiufaer^s  side.   The  sons  of  John  Huth" 

rntHe  were  the  nest  nearest  relations  on  the  sakne  side. 

The  testator  died  in  1784 :  SUarkof  Donstan  died 
without  issue  in  the  life  time  of  the  testator*  Upon 
the  death  of  the  testator,  George  Htdkooaite  entered 
upon  the  premises  under  the  will,  and  died  without 
isBue^ia  1817.  John  Hutkwaite  was  in  fact  the  second 
son  of  nfohn  HiUhmaite  the  fiuher.  He  died  in  1788, 
leaving  issne^  Kektrah  Main/f  the  wife  of  Simon  Francois 
Le  ChnaUeTf  and  one  of  the  lessors  of  the  Phuntiffi 

SiakAam  Hdhmaite  was  in  feet  the  third  son  of 
John  HMiwaiieiht  fether.  He  died  a  few  years  sinGe» 
leaving  diildren,  of  which  Stokehixm  HutkmUU  one  of 
the  Defendants  was  the  ddest* 

SUiieham  HuUtmaiie  the  Defendant  claimed  the  pro- 
perty in  qvestiooy  under  the  will  of  the  testator,  and 
the  other  D^mdant  held  it  under  him,  and  adversely 
to  the  Plaintiff. 

KOwrah  Mary  Le  ChffoaUer  was  the  heir  at  law  of 
George  DontUm  the  testator. 
The  question  for  the  opinion  of  the  C!ourt  was,-*- 

Whether 
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IS  18.  Wliether  the  Plaintf£P  was  entitled  to  recover.     If  the 

'  '  "  '  Court  should  be  of  opinion  that  he  wasr'tbeD  a  verdict 

LeCheva-  ^^  *®  ^  entered  up  for  him,  if  not  for  the  Defendants. 


LIER» 

V. 

HUTHWAfFE. 


Coply  Seijt,  for  the  lessor  of  the  Plaintiff.  There 
are  two  questions  to  be  considered ;  first,  whether  John 
Huihwaiie  and  his  issue,  or  Stakeham  HtttkwaUe  and  his 
issue,  are  to  have  priority  under  this  will ;  and  secondly, 
whether  the  heir  of  the  testator,  in  consequence  of  the 
uncertainty  of  the  will,  is  entitled  to  any  estate.  The 
intention  of  the  testator  is  clear ;  he  intended  that  the 
second  son  should  take  on  the  death  of  the  elder  son 
without  issue ;  and  that  the  third  son  should  take  on 
the  death  of  the  second  scm  without  issuer  and  in  that 
event  only.  In  order  to  ascertain  which  of  them,  the 
testator  intended  to  take  first,  the  names  <tf  the  parties 
and  their  description,  that  is,  as  to  the  situation  in 
which  they  stood  in  point  of  seniority,  are  the  ma- 
terial drcumstances  which  require  consideration. '  It 
then  becomes  a  question,  whether  it  is  not  more  pro- 
bable that  the  testator  should  be  mistaken  in  the  name, 
than  in  the  order  of  seniority  in  which  the  parties  stood. 
The  two  things  are  not  to  be  reconciled,  one  must 
prevail,  and  that  is  to  be  adopted,  which  will  eflfectuate 
the  intention  of  the  will.  The  testator  could  not  have 
mistaken  the  order  of  succession,  and  although  it  is  not 
very  easy  to  account  for  his  having  mistaken  the  name, 
yet,  among  so  many  devisees,  it  is  very  probable  he 
might  have  done  so ;  much  more  so,  than  that  he  should 
have  mistaken  the  order  of  seniority.  The  proba- 
bility contended  for  is  increased,  when  the  regulations 
and  dispositions  of  the  whole  will  are  considered  to- 
gether; and  the  courts  have  invariably  collected  the 
intention  of  a  testator  where  ambiguity  exists,  not  fit>m 
a  particular  clause,  but  from  considering  the  whole  of 
the  will,  and  collecting  from  it  the  principle,  by  which 

i6  the 
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the  testator  waa  actaated.     In  Thomas^  dem.  SvimSj  v.       1818. 

Thomas  («),  the  testator  devised  to  his  *•  grand  dattghter^     1^~-  -^ 

Mary  Thomas^  of  LkchUcydj  inMaihfr  parish/'    The    Le^Ch^- 

testator  had  a  grand-daughter  of  the  name  of  Elinor         i-ber, 

Eoam^  who  Ihred  at  UechUoyd  in  Merikyr  parish,  and  a    HimfWAiTB* 

great  graad-daughter,   Mary  Tkomasj  an    infant,  the 

only  person  of  that  name  in  the  &mily,  and  she  lived  at 

some  distance  from  Merthyr  parish,  and  had  never  been 

there.    The  Conrt  did  not  support  the  devise  to  Mary 

ThamaSf  although  by  name  she  was  distinctly  pointed 

oat      In   Pitcaime  v.  Erase  (i),   the  devise  was  to 

*•  WSMam  Piteaimej  eldest  son  of  Charles  Piicaime^^ 

the  name  of  the  eldest  son  was  Andrew^  and  yet  this  was 

decreed  a  good  devise  to  the  eldest  son.     So  also  in  an 

Anonymous  case(c),  it  is  said  by  Weston  3.^  <Mf  lands 

be  devised  to  A.^  ddest  son  of  £.,  although  that  his 

name  be  ^  yet  the  devise  to  him  is  good,  because 

there  is  sufficient  certainty/'     In  Smith  v.  Coney  (J), 

the  devise  was  to    **  the  Reverend   Charles  Smith  of 

Stoflefbrdj  Tatsney^   in  the  county  of  Essex^  clerk." 

JUthard  Smithy  who  answered  the  description,  except 

in  name^  was  decreed  to  be  entitled.     These  cases  all 

shew,  that  if  other  circumstances  in  the  will  indicate  an 

intention  that  a  particular  party  should  take,  a  mere 

error  in  the  name  will  be  overlooked  by  the  courts,  and 

die  party  will  be  allowed  to  take  although  misnamed. 

Here  it  is  evident  upon  looking  at  the  whole  will,  that 

the  testator  intended  the  property  to  devolve  to  the 

devisees  according  to  their  seniority ;  and,  as  it  appears, 

that  the  courts  have  not  considered  the  mere  name 

sufficient  to  entitle  th^  party'  to  take,  the  whole  difficulty 

of  the  case  is  solved.    If  there  were  any  doubt,  the  heir 

at  law  must  take,  for  it  is  clear,  that  neither  Cornelius 


ia)  6  7.JL671. 
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1818.       Hutkamte  nor  his  iisue  qan  take,  whil(e  Joht^  or  SitAe- 

It- ^^  '-  '     hanff  or  their  i9sue  are  livipg. 
Doe,  dem*  ^ 

1^  CH£VA- 

u£R9  Lens  Serjt.,  cotzim.    Tbf^ne  is  no  innbigiiity  ia  this 

Hirrin^AiTje.  ^'^''  ^^  *^^  ****^^  difficuHie^  exist  bene,  as  occurred  in 
th^  cases  which  have  be^n  f^ited.      The  <}4e8(iofi  i^i, 
whether  tlie  Court  will  reject  the  description  of  ^  purtjr 
rightly  nan^ed,  bepause  one  part  of  it  is  iocprre^ti  viz. 
in  being  de§crib^  as  the  second  spn.     Jt  is  very  pos- 
«ible^  t}ii|t  Stokekam  flutkwaite  n^ay  have  been  the  otgect 
of  selection  from  personal  affection ;  there  is  np  circuro- 
atance  to  disprove  suc^  cof\i(act^re;  and|  aldiough  in 
the  other  parts  of  the  will,  the  testator  \m»  attaided  to 
the  seniority  of  the  parties,  it  is  not  to  be  presumed, 
tl^at  he  did  not  intend   to  break  that  order  in  this 
instance.    The  names  pf  all  the  brothers  are  <x)nrectl; 
«tate4  ni  X\k^  wxll,  and  very  strong  grounds  mast  esist 
to  induce  the  Court  to  depart  frqm  its  ||#ual  ooarse. 
In  Thomas  v.  Jlumasy  there  were  v^iy  strong  grounds 
for  supposing  that  th^  mistake  of  the  teatatpr  wa«  in  the 
name.    But,  apposing  (he  devise  to  S^okdujcm  iiiii^ 
vxLtie  to  b^  set  aside,  it  is  imppseiii)]^  to  substitute  his 
brother.    In  BeaumarU  y.  Fell  (a),   the  mistake  in  the 
name  was  not  made  a  ground  to  substitute  any  other 
persoi^.    To  make  PUcaime  v.  Brase  mdogous  to  the 
present  case,  it  would  be  necessary  tliat  there  shoukl  he 
twp  sons  of  the  name  of  /Indrevo,  s^pd  so  in  the  Ancta/' 
maus  case  which    has  been  cited,  there  should  have 
been  another  person  claiming  whpse  name  was  eor- 
rect.     In  Smith  v.  Coney^  there  was  evid^tly  ft  vns^ 
take  in  the  Christian  naqie.     In  this  f^iise  th^'^^ 
such  mistake.     In  Thrower  v.  Wheisione  {b)  it  is  ssid^ 
that   «'  if  an  obligation   be  made  to   T.  &,  sob  and 
heir  of  G.  S.,  when  in  truth  he  is  a  bastard,  or  as  the 

(a)  2  P.Wms.  141.  (b)   Dyer,  Il8.^. 

book 
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bedc  [9  E*  4*  29.  &]  is,  if  a  woman  be  bound  by  the        1818. 
name  of  Mice  S.,  wife  of  T.  S.,  and  in  truth  she  was  a     '      \^' 
widow,  or  contra^  if  she  be  called  a  widow  while  she  is    lb  Chsva. 
a  fesie  covert,  &c  the  words  are  only  nugatory."    In        ^^^9 
Lard  Evers  v.  Strickland  {a)  it  is  said,  '<  that  where  a  HunnrAira. 
thing  is  so  granted  unto  ooe^  by  such  a  name^  as  that  he 
GaDool  be  intended  to  be  another  perscm,  diis  is  good.'* 
Hene  the  devise  can  api^y  but  to  Siokeiam  Hutkwaiie. 
His  description  by  name  is  correct,  and  there  is  no 
odier  person  of  that  name.     A  part  of  the  description 
being  incorrect  will  not  prevent  the  party  from  taking, 
hi  Comfni  Dige$Hp)  there  is  a  devise  to  *<  B.  G.,  second 
son  of  my  second  brother,  who  is  my  god-son,  and  bears 
my  father's  name  ;   B.  6.,  who  was  god-son  to  the 
testatrix,  the  daughter  of  Sir  J3.  G.  took,  although  he 
was  second  son  of  the  second  son  of  the  second  brother 
of  the  testatrix."     But  the  heir  cannot  in  any  way  be 
entitled;  for,  supposing  the  devises  to  Stokeham  and 
Mm  to  be  set  aside,  the  devise  to  Cornelius  will  be  ac- 
oderaied;  if  there  be  no  intermediate  devisee  ascer- 
tained, the  next  in   remainder  will  become  entitled. 
For  this,  he  dted  Fuller  v.  Fuikr.  {c) 

CopUy  Sexj/Lj  in  reply.  This  case  is  to  be  distin- 
guished firom  all  those  which  have  been  cited.  Here, 
the  name  and  description  are  inconsistent,  it  is  impos- 
sible to  reconcile  them,  and  one  must  be  rejected;  in 
dedding  which  should  prevail,  the  description  rather 
than  the  name  shoidd  be  attended  to,  as  the  mistake 
was  more  likely  to  occur  in  the  former  than  in  the 
kttcr.  The  authorities  relied  on  by  the  Defendants 
are  inapplicable  to  this  case.  In  Tkrcnoer  v.  Whetstone^ 
the  name  was  right,  but  the  description  being  incorrect 

(a)  Buh.  ai.  (c)  Cro,  Eliz,  499. 

{b)  Dtvitft  I* 

Y  2  and 
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and  not  applying  to  any  one,  was  of  course  rgected. 
And,  in  the  case  of  a  bond  being  made  to  an  illegiti- 

I^qheva^    mate  son,  who  was  rightly  named,  but  misdescribed  as 
UER>.       son  and  heir  of  G«  &,  there  was  no  person  answering 

HonmAiTx.  ^^^  descr^tion,  and  it  was  therefore  rgected.  So 
also,  where  the  widow  was  bound  as  the  wife  of  J.  &, 
there  being  no  such  person,  the  description  was  con- 
sidered surplusage.  But  here^  tliere  is  a  person  to 
answer  the  description,  the  devise  is  to  the  second  son, 
and  John  Huthwaite^  as  such,  is  entitled  tp  take.  It 
cannot  be  considered,  that  Stokeham  Hutftasaite  was 
selected  by  the  testator  b&  a  peculiar  object  of  his 
bounty,  as  the  devise  to  him  was  very  remote,  he  not 
becoming  entitled  until  the  deaths  of  two  preceding 
tenants  for  life,  and  the  failure  of  their  issue ;  it  was  in 
fact  a  family  arrangement,  and  the  testator  clearly  in- 
tended, that  each  party  should  take  according  to  seni- 
ority. In  Bradwin  v.  Harpur  (a),  the  testatrix  made  a 
bequest  to  her  niece  Mary  for  life,  and  after  her  death, 
one  moiety  to  be  paid  to  the  grand-children  of  Maryj 
and  the  other  moiety  to  be  paid  to  Annej  the  daughter 
of  Mary,  Mary  had  two  children,  Maryy  who  never 
married,  and  Anne^  who  died  before  the  testatrix, 
leaving  two  children.  The  Court  decreed,  that  one 
moiety  should  be  paid  to  the  children  of  Anne^  not-  ' 
withstanding  the  mistake  in  the  description,  it  being 
clear  that  the  testatrix  so  intended.  In  Madey  v. 
Massey  (6),  the  Court  transposed  the  names  of  two 
counties,  as  it  appeared  on  the  face  of  the  will,  what 
was  the  intent  of  the  testator,  although  he  had  mis- 
taken the  local  situation  of  the  lands.  In  all  these 
cases  the  name  was  not  allowed  to  prevail,  neither 
should  it  in  this  case.  There  is  a  person  rightly  de- 
scribed, and  he  is  therefore  entitled  to  take.     As  to  the 

(a)   Amh,  374.  (b)  8  EasU  149- 

devise 
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devise  to   Cornelius  being  accelerated^  the  cases  cited        1818. 

are  not  applicable;  the  question  is  not  whether  John  ^ »— y  ^ 

and  Stokeham  shall  or  shall  not  take,  but  merely  which  ^^  che\^1 
of  them  shall  have  priority.     PuUer  v.  FvUer  was  a  case        lier, 

ofa  lapsed  devise.     Either  JbAn  or  5to£^^m  is  clearly  ,,     '^' 

•11  1  11..  ^,  .  HUTHWAITK. 

entitled,  and  as  the  description  of  the  party  ought,  to 
prevail,  John  is  entitled  to  take  first. 

Lens  observed,  that  in  the  cases  of  J3rada»it  v.  Harpuvi 
and  Modey  v.  Massey^  the  intention  of  the  testator  could 
not  be  mistaken,  and  that  they  did  not  strictly  apply; 
besides,  that  there  was  no  instance  in  which  the  Court 
had  declared  void,  a  devise  to  a  party  by  his  right  name, 
merely  because  his  relationship  to  the  testator  was  more 
remote  than  the  will  .stated  it  to  be. 

Cur^  adv.  vidty, 

GiBBS  C.  J«  now  delivered  the  judgment  of  the  Court; 
This  case  arose  out  of  a  devise  to  Stokeham  Hiakaoaitei 
considered  with   reference  to   another  devise  to  John 
Huthwaile^  under  the  will  of'  George  Donston.     (Here 
his  Lordship  recapitulated  the  facts  of  the  case.)     It  is 
unnecessary  to    advert   particularly  to    the   respective 
claims  of  the  parties,  as-  the  only  question  for  the  con- 
sideration of  the  Court  turns   on   the  two  Revises   to 
Stokeham  and  John  Huthwaite.     It  is  clear,  that  both 
Stokeham  and  John  Huthwaite  were  intended  to  take  as 
devisees  under  the  will,  and  the  only  question  is  as  to 
their  priority.      Stokeham  Huthwaite  is  rightly  named 
in  the  will,  but  erroneously  described  as   being  the 
second  son^  that  description  being  applicable  to  John 
Huthwaite.     It  is  a  well  known  maxim  of  law,  that 
^  Veritas  nominis  toUit  errorem  demonstrationist*    To. 
i4)ply  this  maxim,  however,  it  must  be  dear,  that  the 
devisor  meant  the  person  named;  for  if  it  be  proved^ 
that,  by  mistake,  the  party  was  wrongly  named,  the  de- 
scription win  prevail  over  the  name.    In  Smith  v.  Coney^ 
Y  3  the 
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1818.        the  deicripticm  prerailed  against  the  name^  because  the 

'  -  '  ■        Court  thouffbt  the  testatrix  meant  the  person  to  whom 

DOBt  dem.  ,  ^  ^ 

Le  Cheva-     the  description^  and  not  the  name  applied.    Here  there 

^^'i^*  is  nothing  to  shei¥  that  Stckeham  HuOewaHe  was  not  the 
HuTUWArrB.  P^i^k>i>  intended  to  take^  though  the  testator  gave  him 
the  erroneous  description  of  second  son ;  he  might  have 
known  both  Stokeham  vaAJohn  personally,  and  yet  hare 
mistaken  the  order  of  their  seniority.  All  the  other 
limitations  in  the  will  are  according  to  seniority,  but  we 
cannot  be  certain  that  the  testator  intended  this  prin* 
cq>le  to  apply  with  rq[ard  to  Siokeham  and  John  Htdkr 
waUCf  or  that  he  did  not  moition  Si^eham  before  Joht, 
from  personal  considerations.  It  has  been  contended,  that 
if  John  k  not  to  take  under  the  trae  description,  boA 
these  devises  are  void.  If  the  description  were  such  as 
to  convince  the  Court  that  the  person  named  could  not 
be  the  person  intended^  or  if  it  were  doubtful,  then 
mA  consequence  might  follow;  but,  in  the  pvesent 
cas^  we  think  that  the  error  in  describing  Stoiekam  m 
the  second  son,  does  not  shew  that  be  was  not  intended 
to  take  in  the  order  in  wUck  he  is  named  in  the  wilL 
We  ar%  therefore,  of  opink>%  that  Siokeham  HtOktoaik 
is  entitled. 

Judgment  for  the  DefisndaDt& 
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1818.  . 

Young  v.  Taylor.  May  a* 

J)EBT  ott  bond.     The  declaration  set  out  ttie  cori-  The  PlantiflF, 

dition  by  which  (after  reciting  that  by  lease,  dated  \  ^gj^hi"" 

the  30th  o(  September  J  18i4,  Christopher  Wilson  demised  term  to  the 

to  the  Ftdntiff  certain  premises,  for  the  term  of  fifteen  Defendant, 
-  1  t  ^  ^  ^«     who  there- 

years,  wantmg  seven  days,  at  the  yearly  rent  of  200i,  upon  gave  to 

and  subject  to  the  oovenatits  therein  contained ;  and  that  the  PlaintiflT  a^ 

the  Plaintiff  had,  by  indenture,  bearing  even  date  with  demnii^'him 

the  bond,  assigned  to  tfie  Defendant  and  George  Jarman,  against  the 

the  lease,  and  premises  thereby  demisect,  for  the  residue  of  "***  *?**  ^®^®* 

the  term,  subject  to  the  rent  and  covenants  in  the  lease  i^ase.    The 

reserved  and  contained)  it  was  declared,  that  "  if  tlic  De-  bond  was  for- 

fendant  and  Jarman^  or  either  of  them,  or  either  of  their  DgfgndJ^„t 

heirs,  executors,   administrators,   or  assigns,   ^(^  and  afterwards  be- 

>houId,  from  time  to-  time,  and  at  all  times  thereafter,  ^™®  ^'^j' 

daring  Uie  residue  then^  to  come  anit  unexpired  o^  the  assignee  ac- 

said  term  of  fifteen  years,  wanting  seven  days,  by  the  cepted  the 

aaid  indenture  of  fease  granted,  well  and  (ruly  pay  or  thatVhe  Plain- ^ 

cause  to  be  paic^,  the  rent,  and  observe,  perform,  fulfif,  tlflf  could  re- 

and  keep  the  covenants,  provisoes,  and  agreements  re-  ^^^  *^"  ^^ 

served,  expressed,  and  contained  by  and  in  th6  saia  h^d  not  actu- 

indeuture  of  fease,  and  which,  on  the  tenant's  or  les-  aUy  made  any 

see's  part,  w6re  and  ought  from  thenceforth  to  be  pai(]t,  ^^  ^j^^  h^^ 

observeti^  performed,  fulfilled,  and  kept;  and  also  did  mptcy,  and 

and  should  well  and  sufficiently  save,  rfefend,  keep  harm-  "^^^^l^^ 

less  and  indcmnifiect  the  I^aintiff,  his  heirs,  executors,  prove  under 

and  administrators,  and  every  of  them,  of,  from,  and  *®  commis- 
sion ;  and  as 
the  Court  con- 

sKlered  the  statute  49  G.  3.  c.  i%u  s,  19.  not  to  apply  to  collateral  sccurities>  or  to 

u  auignM,  but  to  ht  confined  to  the  case  of  a  lessee. 

Y  4  3giunbt 
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1818.  against  ftlL  and  all  manner  of  action  and  acdcmsi  soit 
and  snits^  costs,  charges,  damages,  and  expences  what- 
soever, which  should  or  might  be  brought  against  him 
or  them,  or  which  he  or  they  should  or  might  sustain, 
expend,  or  be  put  unto,  for  or  on  account  or  by  reasoo 
or  means  of  the  non-payment  of  the  said  rent,  or  the 
breach,  non-observance^  or  non-performance  of  the  said 
covenants,  provisoes,  and  agreements,  or  any  of  them, 
then  the  said  obligation  was  to  be  void  and  of  no 
eflFect/* 

The  breaches  assigned  were^  Jira^  that  the  Plaintifr 
and  Jarman,  on  the  21st  Octcber^  1817,  suffered  and 
permitted  the  sum  of  210/.  of  the  rent  to  remain  doe 
and  unpaijd  to  Wilson  s  and  secondbf^  that  they  had  not 
indemnified  the  Plaintiff  from  all  actions,  8cc ;  but,  on 
the  contrary,  that  although  an  action  was  brought 
against  the  Plaintiff  by  WUsan^  for  the  recovery  of  the 
said  sum  of  2102.  of  the  said  rent,  then  due  and  unpaid 
from  the  Defendant  and  Jarman  to  Wilson^  in  respect 
of  the  premises  demised  by  the  said  lease  ;  and  although 
they  were  requested  by  the  Plaintiff  to  pay  to  him  the 
amount  of  the  costs  and  charges  which  he  had  incurred 
by  reason  of  the  said  action,  yet  they  had  not  paid  to 
the  Plaintiff  the  costs  and  charges  so  incurred  by  him, 
or  any  part  thereo£ 

The  Defendant  pleaded  Jtrst^  nan-  est  factum:  ^ 
condly^  his  bankruptcy  generally ;  thirdly^  a  plea  founded 
on  the  49  Geo.  3.  c.  121.  s.  19,,  stating  the  bank- 
ruptcy of  the  Defendant  and  Jarman^  and  the  accept- 
ance of  the  lease  by  the  assignee  before  the  rent  sued 
for  became  du^  and  before  the  commencement  of  the 
action  against  the  Plaintiff  by  Wilson ;  fourihly^  a  similar 
plei^  stating  the  payment  of  the  rent,  and  indemnity  of 
the  Plaintiff  against  all  actions,  up  to  the  time  of  tbc 

accept- 
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acceptance  of  the  lease  by  the  awgnee ;  and  lastfyf  that 
the  Defisndant  and  Jarman  had  duly  obtained  their  cer- 
tificates; that  before  they  became  bankrupts,  the  rent 
was  in  arrear,  and  that  the  assignee  had  since  accepted 
the  lease  as  part  of  their  estate  and  effects..  General 
demurrer  to  the  last  four  pleas,  and  joinder.  The  cause 
came  on  for  argument  on  a  former  day  in  this  term^ 
and. 


1818. 


Fimghan  Seijt  for  the  Plaintiff  stated,  that  the  ques- 
tion was,  whether  this  bond  could  have  been  proved 
under  the  commission.     It  was  a  mere  contingent  debt^ 
and  could  not,  therefore,  be  considered  as  a  debt» 
proveable  under  the  commission.      Even  a  forfeited 
bond,  if  the  partfr  be  not  damnified,  is  not  proveable.  In 
Goddard  v.  Vandarheyden  {a)  it  was  said  by  the  Court, 
^  That  if  A.  has  a  bond  of  indenmi^  firom  A,  and  the 
condition  be  broken,  and  afterwards  B.  becomes  bank- 
rapt  before  A*  has  been  sued  or  damnified,  though  A.  had 
a  good  cause  of  action  against  B.  before  the  act  of  bank- 
Toptcy,  yet  as  A  had  not  been  dammfied,  by  paying  any 
certain  sum  of  money,  by  reason  of  jB.'s  breach  of  the 
condition,  A.  cannot  possibly  swear  to  any  debt  due  and 
owing  from  B.  at  the  time  of  the. act  of  bankruptcy." 
If  a  lessee  plough  up  meadow  ground,  for  which  he  is 
bound  to  pay  the  lessor  a  certain  sum,  as  a  penalty, 
sach  penalty  cannot  be  proved  as  a  debt  under  a  com- 
mission of  bankrupt.   So,  if  a  man  be  bound  to  perform 
covenants^  and  the  obligor,  before  he  becomes  a  bank- 
rupt, breaks  them,  the  obligee  cannot  prove  this  as  a 
debt  under  a  commission.     Here^  certainly,  the  bond 
was  forfeited  before  the  bankruptcy,  by  the  Defendant's 


{a)  3  mk.  »6a. 


sufferuig 
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suffering  the  rent  to  &U  in  drreilr ;  but  no  detriatid  W3» 
made  upon  the  PUiniiff  until  after  the  httakttiptcy.     In 
Tinfiar  v.  Milk  (a)  it  was  held,  that  A  surety  in  tf  bdnd, 
who  pays  the  debt  nfter  a  commi^on  of  bankrnptey 
issued  i^^ainst  his.fyrincipal^  is  liot  barred  by  the  cettffi* 
cate^  though  the  penalty  of  the  borid  was  forfdted  be- 
fore.    And  in  the  case  of  The  Overseers  of  SuMattiiis 
in  the  Fields  v.  Warren.  {b\  where  the  obligee  in  a  bas- 
tardy bondt  after  the  bond  had  been  forfeited,  became 
batfkfupt,  anid  obtained  hh  eertificatte,  it  was  beld,  that 
the  parish  o£Scers  were  Act  thereby  preceded  firotn  re- 
coveritfg   upott  the  bond,   fot  the  expetfees  mcttteA 
subsequently  to  the  banki'uptcy.     Hiat  eas6  was  de- 
cided, on  the  ground  that  it  Was  ft  coMitrgettt  debt; 
that  the  amount  could  not  be  ptoved  under  d  commis- 
sion, although  many  Wedc^'  medntenMce  iiatd  actuitOy 
been  paid.    The  statute  49  O.  S.  t.  i2l.  s.  Iff.,  ^yplies 
only  to  a  person  who^  is  entitled  tO'  A  leoLse  of  to  an 
agreement  for  a  lease.    It  does  not  apply  to  the  as- 
signee of  a  lessee ;  it  was  founded  on  the  hatdship  of 
a  bankrupt  lessee  continuing  liable  to  the  covenants  of 
bis  lease ;  but  this  does  Aot  apply  to  an  assignee,    tn 
Auriolir.  Mills  (c)  it  was  held,  that  the  baidktuptcy  of 
the  lessee  was  no  bar  to  sin  action  of  covenant  brougdt 
against  him.     That  was  before  the  statute^  but  the  statnte 
applies  tor  the  ease  of  the  originaT  lessee  only,  and  thi^ 
assignee  must,  therefore^  continue  liabfe,  as  before  the 
statute.  That  if  does  not  extend  to  the  Case  of  a  surety, 
was  decided  in  Ingtis  v.  M^Dougal.  (c2)  tVeish  v.  ft^elsh  (e) 
turned  on  the  8th  section  of  the  stattite,  which  permits 
a  surety,  who  has  paid  after  the  commission,  to  pr6v^, 


{h)  1  B.^A.  491. 
(c)  4  r.U.  94. 


(d)  I  Mooret  196. 

(0  4M.tts.333. 
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and  stand  in  the  situation  of  the  creditor,  and  does  not 
apply  to  the  present  case.  But,  admitting  that  the  sta- 
tute does  discharge  the  Defendant  from  the  covenants 
in  his  lease,  yet  it  does  not  extend  to  collateral  securities ; 
to  hold  that  it  did,  would  defeat  the  very  purpose  of 
the  parties  in  taking  such  securities.  The  Plaintiff 
relies  upon  two  grounds,  ^5/,  that  as  this  is  not  such 
a  debt  as  could  have  been  proved  under  the  commis- 
sion, the  bankruptcy  and  certificate  are  no  bar  to  the 
action;  and  secondly^  that  the  19th  section  of  the  statute 
b  not  applicable  to  tliis  case. 


Copley  Seijt,  eontrcL  The  bond,  in  this  case,  was 
forfeited  before  the  bankruptcy,  and  there  was  a  clear 
existing  debt  proveable  tmder  the  commission,  mid  the 
bond  being  once  proved,  any  fiiture  damnification  that 
occurred  might  also  be  proved.  In  Ex  parte  Cock' 
tihot{a\  the  Lord  Chancellor  held,  that  where  a  bond 
has  been  forfeited  at  law  before  bankruptcy,  the  party 
was  entitled  to  include  all  subsequent  payments,  and 
directed  the  petitioner,  in  that  case,  to  be  admitted  a 
creditor  accordingly.  In  Martin  r.  Court  {h)  it  was  held, 
that  if  if.  be  bound  with  B,y  as  a  surety  for  the  payment 
of  a  sum  certain,  and  take  an  absolute  bond  from  B^ 
payable  the  day  before  the  original  bond  will  become 
dae^  and  B.  become  a  bankrupt  before  the  day  of  pay- 
ment, A.  may  prove  this  debt  under  the  commission, 
and  B!%  certificate  writ  be  a  bar  to  an  action  by  A-,  on 
the  eouhter  bond,  though  A.  do  not  pay  the  original 
bond  till  after  B.  has  committed  an  act  of  bankruptcy. 
The  amount  of  the  injury  sustained  by  the  Phiintiff  \Vas 
ascertained,  and  where  a  bond  is  given  to  perform  cer- 


(«)  Co.  Bkt.  Law,  x6i. 


(B)   2  T.R.  640. 
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tain  covenants  at  certain  times,  it  may  at  least  be  proved 
to  the  amount  of  the  breach  incurred.  In  the  case  of 
The  Overseers  of  St.  Martin  in  the  Fields  v,  Warren^  the 
sums  claimed  by  the  Plaintifis  had  been  paid  subse- 
quently to  the  bankruptcy.  Taylor  v.  Mills  was  the 
mere  case  of  a  surety  having,  paid  after  the  bankruptcy. 
Inglis  v«  M^Doiigal  is  also  irrelevant.  The  question  is, 
whether,  where  thera  has  been  an  actual  payment  made 
be&re  the  bankruptcy,  that  is  not  an  answer  to  aa 
action.  No  other  damnification  is  proved  in  the  present 
case,  nor  does  it  follow  that  any  other  ever  will  arise. 
If  the  rent  had  been  paid  for  the  lessee  on  request,  it 
would  have  been  money  paid  to  the  use  of  the  party, 
and  proveable  under  the  commission*  The  case  of  a 
security  by  bond  is  more  favourable,  and  as  it  was  for- 
feited before  the  bankruptcy^  the  debt  is  equally  prove- 
able. In  the  next  place,  this  case  is  within  the  spirit, 
and  within  the  precise  terms  of  the  statute,  the  object  of 
which  was,  to  exonerate  the  bankru}>t  from  his  liability 
under  his  lease,  upon  the  acceptance  by  the  assignees. 
Here  the  assignees  have  accepted  it,  and  the  Defendant 
has,  in  effect,  been  sued  for  non-performance  of  the 
covenants  of  the  lease ;  this  is  contrary  to  tlie  spirit  of 
the  statute^  as  he  ought  now  to  stand  discharged  of  all 
liability  in  respect  of  the  lease.  [Gibbs  C.  J.  This  is 
an  action  upon  a  bond  of  indemnity,  and  not  upon  a 
covenant  contained  in  the  lease.  The  statute  extends 
to  covenants  in  leases  only  \  besides,  the  Defendant  is 
an  assignee,  and  the  statute  appears  to  me  to  apply  to 
the  case  of  a  lessee  only,  and  not  to  that  of  an  assignee.] 
The  clause  of  the  statute  is  general^  and  cannot  be  conr 
fined,  it  extends  to  the  non-observance  or  non*perfonn- 
ance  of  the  covenants  by  any  one ;  and  hcire,  by  reason 
of  the  non-performance  of  a  stranger,  the  Defendant  is 
15  called 
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called  upon  in  respect  of  his  bond ;  he  is  therefore  sued 
by  reason  of  the  non-performance  of  the  covenants  con- 
tained in  the  lease,  and  his  case  is  within  the  statute. 
Hodgson  v«  BeU  (a)  is  also  an  authority  to  shew,  that 
this  debt  might  have  been  proved  under  the  commis- 
sion. 


Vanghan  Seijt.  in  reply,  observed,  that  the  Plaintiff 
was  not  damnified  until  after  the  bankruptcy;  as  he 
was  not  damnified  by  the  rent  being  in  arrear,  but  by 
the  action  brought  by  Wikon  ;  and  therefore,  according 
to  Goddard  v«  Vanderheyden^  the  debt  could  not  have 
been  proved  under  the  commission :  and  that  this  being 
a  collateral  security,  could  not  be  considered  as  within 
the  clause  of  the  statute  as  had  been  contended. 

Ctar.  adv.  vult. 

GiBBS  C.  J.  now  delivered  the  judgment  of  the  Court; 
and,  after  stating  the  pleadings,  observed  that  the  ques- 
tion in  this  case  was,  whether  the  csLuses  of  action  stated 
in  the  declaration  were  or  were  not  proveable  under  the 
commission  against  the  defendant;  for,  if  they  wer^  the 
Pluntiff  could  not  maintmn  this  action.  His  Lordship 
then  proceeded  thus :  The  Defendant  gave  a  bond  to  the 
Plaint!^  as  well  for  the  payment  of  rent,  and  perform- 
ance of  covenants,  reserved  by  and  contained  in  a  lease  as- 
signed by  him  to  the  Defendant,  as  also  to  indemnify  the 
Plaintiff  jGrom  all  actions  and  liability  in  respect  of  such 
rent  and  covenants.  The  Plaintiff  has  assigned  two 
breaches ;  first,  that  rent  was  in  arrear,  which  the  De- ' 
fendant  had  not  paid.  Secondly,  that  an  action  was 
brought  by  the  lessor  against  the  Plainti£^  for  the  re- 
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within  either  the  8th  or  19th  sections  of  that  statute. 
The  8th  section  applies  only  to  cases  of  sureties;  the 
Plaintiff  is  not  a  surety  for  the  defendant,  nor  can  he 
be  liable  for  his  debts,  but  merely  on  his  own  cove- 
nants ;  he  is  not,  therefore^  within  this  dansew  And  it 
is  impossible  that  the  Defendant  can,  by  any  amstrac- 
tion,  be  brought  within  the  19th  section,  which  applies 
to  a  lessee  only,  who  is  thereby  reUeeed,  upon  the  ac* 
ceptance  of  the  lease  by  the  assignees,  firom  the  liability 
which  he  would  otherwise  continue  subject  to^  under 
his  original  covenant.  We  are  therefore  of  opinion, 
that  the  pleas  are  bad,  and  that  the  Plaintiff  is  entitled 
to  recoTcr. 

Judgment  for  the  Plaintiff,  (a) 


(a)  Judgment  afiirmed  in  error,  3  B.  Iff  A.  s%u 
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HiLJL  V.   DOBIE.  Maj4. 

^OVENANT.     The  PlaintiiF  declared  on  an  ind^n-  a  release  of 

tore,  dated  the  19th  December j  1809,  whereby  he  anundeMen- 

demised  the  premises  to  the  Defendant  for  21  years,  at  ^Lnil,  ©f  a 

an  annual  rent  of  80/.,  payable  quarterly.     The  De-  banknipt»  docs 

fendant  pleaded   bankruptcy  and   acceptance   of  the  "^'  *"^'  ^"^ 
*^  ^    ''  ^  an  acceptance 

lease  by  his  assignees  before  the  rent  became  due,  upon  by  them  of 

which  issue  was  joined.     At  the  trial  before  Dallas  J.  **»«  origmal 

lease 
at  Wntminster^  at  the  sittings  after  the  last  terifi,'the 

following  fiicts  appeared.  The  Defendant  underlet*  the 
premises,  in  1 8 1 2,  to  one  GriffUhs  for  seven  years ;  and  in 
Mmfy  1817,  became  a  bankrupt.  Shortly  after  the  bank- 
ruptcy, GriffUhs  quitted  the  premises  with  the  consent 
of  the  assignees,  and  by  a  deed  dated  the  24  th  June^ 
1 81 7, -they  released  GriffUhs  from  all  liability  during  the 
residue  of  hb  term,  for  rent,  or  in  respect  of  the  cove- 
naats  contained  in  the  under  lease.  Onthe  4  th  Jufy^ 
the  assignees  received  a  notiec  from  the  Haintifl^  to 
dect  whether  they  would  accept  the  lease,  upon  which 
they  immediately  wrote  to  the  Plaintifl^  positively  re- 
fusing  to  accept  it.  This  action  was  brought  to  recover 
20/.,  being  one  quarter's  rent  due  on  the  19th  September 
iblk>wing.  It  was  contended,  that  the  interference  of 
of  the  assignees  amounted  to  an  acceptance  of  the  lease, 
and  that  the  Defendant  was  consequently  exonerated 
under  the  49  Geo.  3.  c.  121.  s.  19.  Dallas  3.  directed 
a  Yerdict  for  the  Plaintiff,  with  liberty  to  the  Defendant 
to  move  to  set  it  aside,  and  enter  it  for  himself,  if  the 
Court  should  be  of  opinion,  that  the  Defendant  was 
discharged. 

Vou  VIIL  Z  Coplet/ 
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18^18.  Copley  Seijt,  on  a  former  day  m  this  term,  had  ob- 


HlLI^ 


tained  a  rule  nisi  accordingly. 


T}a»vu  Lens  Seijt.,  now  shewed  cause,  and  contended,  that 

the  release  of  Griffiths  could  not  be  considered  an  accept- 
ance of  the  original  lease.  The  interest  of  the  Defend- 
ant was  not  in  any  way  aflfected  by  liiis  tranaactioii 
between  the  assignees  and  Griffiiks*  They  chose  to 
exonerate  him  from  his  liability,  and  to  determine  the 
interest  which  he  was  possessed  of  as  their  tenant,  but  the 
original  lease  remained  imtouched,  and  they  expreaily 
stated  by  theur  letter,  that  they  declined  aeoeptiog  it 
He  dted  Titmer  v.  Richardson  (a),  and  JVhedar  ▼. 
Branudu  (6) 

Coplof  Serjt.,  in  support  of  the  ruie^  submitted  thst 
the  subsequent  conduct  of  the  assignees  must  be  left  out 
of  consideration*  The  question  is,  whether  their  ex- 
tinguishment of  the  under  lease  did  not  amount  to  sn 
acceptance  of  the  lease;  if  it  did,  their  subsequent  re- 
fusal could  have  no  efiect.  Having  cmce  made  their 
election,  they  could  not  afterwards  idter  it.  Lord  EUair 
bo9'09^h  in  Turner  y.  Bichardson^  says,  if  the  assignees 
elect  to  take  the  property,  they  cannot  afterwards  re- 
nounce it,  because  it  turns  out  to  be  a  bad  faaigEun.  If 
the  assignees  of  a  term  of  20  years  were  to  let  for  six 
months  only,  that  would  be  a  clear  election.  So  it  is, 
if  they  take  upon  themselves  to  discharge  a  lessee. 
Here,  they  released  the  tenant  in  possession,  and  thereby 
acknowledged  their  acceptance  of  the  interest  of  the 
Defendant.  They  exerdsed  a  dominion  over  the  pro- 
perty, and  having  done  so,  they  could  not  afterwards 
renounce  the  ownership. 

(a)  fEashnS*  (*)  $Canip6.  340. 

Dallas 
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DaBas  J.  The  single  question  i%  whether  the  as-  1818, 
signees  have  accepted  the  lease  in  question,  as  part  of 
the  bankrupt's  estate  and  effects.  They  released  the 
andertenant,  but  that  circumstance  leaves  wholly  un« 
touched  the  question  of  electing  to  take  the  origual 
lease;  they  afterwards  did  elect,  not  to  accept  it,  and 
I  thenfore  think  the  Plaintiff  entitled  to  retain  his 
verdict* 

Park  J,  This  case  steers  clear  of  all  former  de* 
cisions.  It  certainly  can  never  be  contended,  thdt 
as^nees  having  made  their  election,  may  afterwards 
renounce;  but  here,  they  never  did  elect  to  accept 
the  lease;  on  the  contrary,  they  rejected  it.  In  Jfan* 
son  V.  Stetfe7Uon{a)i  the  Court  held,  that  die  assignees 
.  had  accepted  the  leasee  but  it  proceeded  there,  on 
the  express  ground  of  their  having  intermeddled  and 
managed  the  property* 

BuRBOUGH  J.  The  assignees  in  this  case  had  no- 
thing to  do  with  the  original  lease;  they  dealt  with 
a  derivative  lease  only,  and  the  Defiendant  is  not  dis- 

diarged  from  his  liability. 

Rule  discharged  {a) 

(«)  I  Ji.  &f  A.  303.  (^}  Cibbt  C.  J.  was  abseat. 


//^vi^    yjj/ 


Stevens  v.  Pinnby.  May  ^. 

ASSUMPSIT^    to  recover  the  sum  of  ^^l.  1 15.  2i,  In  an  action 

being  the  balance  claimed  by  the  Plaintiff  to  be  ^^^^'^^c^- 
o  ^  ^       mon  counts 

due  to  him  for  plastering  two  houses.     The  declaration  fur  m'ork  and 

labour,  heldt 

that  the  Plaintiff,  having  ettablidied  hid  case  by  other  evidence,  was  not  precluded 

from  recovering  by  the  Defendant's  proving  the  existence  of  an  unstamped  and 

unsigned  agreement^  which  fixed  the  price,  and  which  the  Defenduit  did  not  give 

notice  to  the  Plaintiff  to  produce. 

Z  2  con- 
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contained  the  oommon  counts  for  work,  labour  and 
materials;  goods  sold  and  delivered;  and  the  money 
counts.  Plea,  nan  assumpsUj  as  to  a  part ;  and  a  tender 
of  1 52.  bdng  the  residue.  At  the  trial  before  Burrough  J^ 
at  ^e  sittings  «fter  -the  last  term  at  Westwdnster^  the 
witnesses  for  the  Plaintiff  denied  the  existence  of  4Uiy 
written  contract ;  but  the  clerk  of  the  Defendant,  on 
being  called  for  hiqi,  swore  that  the  Plaintiff  before  he 
began  the  work,  left  a  memorandum  at  the  Defendant's 
house,  stating'that  he  would  perform  it  for  1S(M.;  and 
thata  few  days  after  hemetihe  Defendant,^nd  told  him 
that  if  he  did  not  approve  of  the  estimate,  he  would 
allow  80/.  per  cent,  for  ready  money,  upon  a  bill  for  the 
work  by  measurement;  and  that  the  parties  ^agreed 
finally  upon  i06/.  The  memorandum  was  neither 
stamped  nor  signed.  It  was  objected,  on  the  part  of 
the  Defendant,  that  as  there  was  a  ^^tten  contract, 
the  Plaintiff  was  bound  to  (Produce  it  in  evidence;  but 
Burrough  J«  considering  that  the  Plaintiff  was  not 
bound  to  produce  it,  being  neither  stamped  nor  signed, 
the  juiy  found  for  the  Plaintiff 


Lens  Seijt,  -on  a  former  day  in  this  term,  obtained  a 
rule  nisi  to  set  aside  the  verdict  and  have  a  new  trial, 
and  dted  Breaker  v.  Palmer,  (a) 

Copley  Seijt  now  sliewed  cause^  and  insisted  that  as  the 
case  for  the  Plaintiff  had  been  fully  made  out,  he  was  en- 
titled to  recover.  The  Defendant  called  a  witness,  who 
stated  that  there  was  some  proposal  in  writing,  but  it  was 
not  stan^ped  or  signed ;  and  as  the  Plaintiff  had  no  notice 
to  produce  it,  the  Defendant  was  not  at  liberty  to  make 
use  of  it  for  any  purpose  whatever.     It  was  for  tlie 

{a)  3  Etp,  Rep.  413. 


Plaintiff 
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Raintiff  to  make  out  his  case,  indqiendBnt  of  the  agree* 
ment;  and  that  he  did.  IxkBoCfdem.  Wood^-^.  Morris  {a) 
it  was  held,  that  in  gectment  a  landlord,  haidng  proved 
payment  of  rent  by  the  Defendant,  and  half  a  year's 
notice  to  quit  gitren  to  him,  coald  not  be  turned  round- 
by  his  witnedb  ^proving,  on  cross-eamnination,  that  an 
agreement  rdative  to  the  land  in  question  was  produced 
at  a  fiirmer  trial  between  the  same  parties,  and  was,  on 
the  morning  of  the  then  trial,  seen  in  the  hands  of  Ae 
Plaintiff's  attorney;  the  contents  of  which  the  witness 
did  not  know,  no  notice  having  been  given  by  the  De- 
fendant to  produce  that  paper.  Here  the  paper  was 
not  in  the  possession  of  the  Plaintiff;  but  if  it  had  been, 
he  would  not  ha^e  been  bound  to  produce  it,  as  no 
notice  for  that  purpose  was  given  by  the  Defimdant. 


1818. 


Stevens 

PlKNEYV 


LtnSj  in  support  of  the  rule,  urged  that,  as  soon  as  it 
appeared  on  the  trial  that  there  was  a  written  agree* 
ment,  at  that  instant  the  Plaintiff  ought  necessarily  to 
have  been  nonsuited.  It  makes  no  diffisrence  whether 
the  fiu:t  appears  in  evidence  in  the  testimony  of  one  side 
or  the  other ;  if  there  was  a  written  agreement,  the 
Plaintiff  ought  to  have  made  it  a  part  of  his  case. 
There  was  no  necessity  to  have  it  read ;  indeed  it  could 
not  have  been  read,  as  it  was  unstamped;  but  to  prove 
its  existence  alone  was  sufficient.  Here,  there  is  better 
evidence  in  writing  of  an  agreement,  which  the  Plaintiff 
does  not  produce;  and  he  cannot,  therefore^  maintain 
this  action.  The  case  of  Doe,  dem.  Woody  v.  Morris  is 
distinguishable  from  the  present  case:  there  the  witness 
did  not  know  the  contents  of  the  paper;  but  here  the 
contract  was  well  known. 

Dallas  J.  It  is  clear,  that  if  it  had  appeared  as  part 
of  the  Plaintiff's  case  that  there  was  an  agreement  in 


(a)  j%  Eastf  437. 


writing 
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1818.       writiiig  Mgnlating  the  price  and  termft  of  ihe  work  to 
be  performed,  he  must  have  prodiioed  it;  and  when 
produced,  it  could  not  have  been  received  io  evidenee^ 
being  unstamped;  and  the  Plaintiff  then  mnst  have  bem 
nonioited.    The  Plaintiff  however,  had  made  out  hit 
caae ;  but  it  appeared,  in  the  eonne  of  the  evidence  of 
one  of  the  wibieMes  for  the  Defendant,  that  there  wn 
a  written  agreement.    Now  in  proving  the  exietenee  of 
the  written  agreement,  it  tamed  out  to  be  nnatamped, 
and  therefore  inadmiesiUe  in  evidence,  and,  conaeqiieotly, 
not  amounting  to  an  agreement;  the  evidence  only  goes 
to  shew  that  a  piq)er,  not  properiy  stamped,  is  in 
existence.   Besides,  no  notice  was  given  to  the  PlaintUF 
to  produce  it*     In  Doe^  dem.  Woodj  v.  MorriSf  Lofd 
EUefiborough  observed,  *^  that  if  there  were  any  writing 
relative  to  the  holding  in  the  possession  of  the  landlord, 
the  Defendant  ought  to  have  gtvea  him  a  ngulsr 
notice  to  produce  it;  otherwise^  in  a  collateral  way,  he 
would  get  the  whole  benefit  of  it  without  giving  such  a 
notice^  when,  if  notice  had  been  given,  and  the  psper 
were  produced,  it  might  not  support  the  olgeotion." 
Her^  it  was  necessary  to  shew  that  it  was  an  existing 
agreement  at  the  time,  and  it  was  necessary  to  pve 
notice  to  the  party  to  produce  it ;   and  though  I  sm 
not  so  confident  on  the  latter  p<Hnt  as  on  the  former, 
yet,  on  the  wholes  I  am  of  opinion  that  the  objection 
cannot  be  supported. 

Park  J.  I  am  of  the  same  opinion.  It  would  be  in 
effect  io  repeal  the  stamp  act  to  attend  to  this  objectiott ; 
besides,  we  can  in  no  case  get  at  the  contents  and  sub- 
stance of  any  agreement,  unless  it  be  stamped.  Thb 
was  not,  in  feet,  an  existing  agreement. 

BuRBouGH  J.     If  this  agreement  had  been  part  of 

the  Plaintiff's  case,  he  must  have  produced  it  stamped; 

17  but 
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but  here  he  proves  his  case  by  r^ular  steps,  independ- 
eotly  of  any  agreement.  It  was  necessary  for  the 
Defendant,  in  impugning  the  Plaintiff's  case^  to  hare 
given  notice  to  produce  it,  and  then  to  have  given  it 
in  endenoe,  if  produced ;  or,  if  withheld,  to  have 
offered  secondary  evidence  of  its  contents.  The  subse- 
quent evidence^  however,  proved  that  it  was  tmstamped ; 
and  I  concur  with  the  Court  in  opinion  that  the  Plain- 
tiff is  entitled  to  retain  his  verdict. 

Rule  discharged,  (a) 
(a)  GUtbi  C  J.  was  absent. 
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ur  IBS 


Court  of  COMMON  PLEAS, 

AM 

OTHER  COURTS, 

Trinity  Term, 

In  the  Fifty-eighth  Year  of  the  Reign  of  GsoROB  III. 


CooREy  Demandant;   Spragg^  Tenant;  Maj%%. 

Blackburn  and  Wife^  Vouchees. 

^BST  Serjt.  moved  to  amend  a  recovery,  by  striking  Recovery 

out  the  word  «  rectory,"  and  inserting  the  words  *«»"*^.  ^ 
^  °  substituting 

advowson  of  the  church"  of  Great  HoUandf  the  deed  the  words 
to  make  the  tenant  to  the  pracipe  having  the  latter  "  advowson  of 
^ords,  and  there  being  an  affidavit  that  the  advowson  fJthe^word 
and  not  the  rectory  was  intended  to  pass.  •<  rectory.' 

Per  Curiam. 


»» 


Fiat. 
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^aj%s*         G.  Douglas  and  Ann  his  Wife,  Conusors. 


ThftCottii  re- 
fused to  pass  a 
fine  where  the 
christian  name 
of  one  of  the 
parties  was 
written  on  an 
erasure  in  the 
acknowledg- 
ment which 
was  taken 
ahroady  there 
being  no  affi- 
davit describ- 
ing in  what 
stage  of  the 
proceeding 
the  alteration 
was  made. 


JDELL  Seijt.  moved  that  this  fine,  the  acknowledge- 
ment of  which  had  \^^x^  taken  in  America^  might 
pass,  on  an  affidavit  that  the  packet  sealed  in  Jmerica 
coQtainipg  the  doci(m«n^  was  not  opened  till  brou^t 
into  the  presence  of  Park  J.  at  chambers;  when  it  ap- 
peared, that  there  had  beaa  an  erasure  on  which  the 
christilln  name  of  one  of  the  parties  was  written.  Pell 
urged,  that  it  was  manifest  that  the  erasure  had  not  been 
made  in  this  country,  and  that  the  rule  as  to  erasures 
did  not  extend  to  acknowledgements  taken  abroad. 

But,  Gibbs  C.  J.  read  the  form  of  the  affidavit  of 
^ffNI W^  be^g  iD^de  before  tbe  signature  of  the  party  or 
the  commissioner,  and  said,  '^  Supposing  it  to  be  true  to 
demonstration,  that  no  alteration  has  been  made  her^ 
yet  who  can  "tell  that  the  alteration  was  not  improperly 
made  in  America  ?" 


Daulaa  X  My  Brother  PcU  has  argued,  that  the 
rule  touching  erasures  does  not  apply  to  acknowledge- 
ments taken  abroad ;  I  think  the  reason  of  ttie  rule  is 
fully  as  appUoahle  to  an  acknowledgment  taken  abroad, 
a$  to.  aA  acknQwledgoxent  taken  in  this  country. 

Pell  took  nothing  by  his  motioii. 
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WiLMOT,  Bart»  Plaintiff}  Joseph  Clarke  and       May  23.  - 
Elizabeth  his  Wife,  Defbrciahfg. 

QOPLEY  Seijt  moved  to  amend  ttis  fine^  stating,  Fme  amended 

that  the  ofiBcen  had  a  difficulty  in  pasAlg  It,  «ft  ft  ^^^^J^^^ 

did  not  agree  with  thepracipe.    The  dedimud  waa  **  of  «<  ooHburtb 

one^oarth  part  of  fifteen  acres  j"  the  eonectd  wau  "  of  ^'!  *^ 

fifteen  acrea;''  and  he  prayed  to  insert  the  wofda  *^  one-  the  dcdimat 

fimrth  part,"  in  conformity  to  the  dedimns  and  to  the  and  ^lysd  to 
J    1      1     1   t  le«d  the  — 

deed  to  lead  the  nses.  ^*  *^ 

PerCuriamw 


NEiwlr Ait  ^.  AffAMs.  Maj  %i. 

QBST  Seijt.  moved  for  a  rale  nki  to  arrest  the  A  motion  xa 

judgment  in  this  aotkm,  which  wai  tried  before  "^^^^^^ 

Ddki  J.,  at  the  Lonicn  sitUngi  after  Eas$er  term  last,  founded  on 

upon  an  error  in  the  declaration  delivered  to  the  D»-  ^^  ^'/'t^% 

fieadaot,  mrging  that  thai  was  the  issue  delivered,  and»  ^^  ^  taken 

in  bet,  the  record*  from  the  issue* 

roll,)  and  not 
on  an  apparent 
61BBS  C.  J.     The  motion  must  be  made  on  the  error  in  tfit 

lecerd,  not  on  the  declaration  delivered*    The  proceed-  ?^^.  ^ 

logs  ought  regularly  to  be  mtered  oft  the  issne^roll  here,  delivered. 

and  the  nisi  prius  record  should  be  made  np  from 

it,  that  the   Court  may  see  whether  the   party  who 

hss  obtained  the  verdict  is  entitled  to  hold  it    I  have 

rqpeatnUy  known  parties  deluded  by  relying   od  the 

spparent  error  in  the  copy  of  the  dedaration  ddivered* 

PtrOmam. 

Rule  refused* 
▲  a  2 
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Ma^%6. 


In  trover  by 
the  assignees 
of  a  bankrupt 
against  the 
sheriff^  for 
goods  taken 
in  execution 
by  the  latter, 
the  declar- 
ations of  the 
bankrupt  pre- 
vious to  his 
bankruptcy 
having  been 
admitted  to 
that  the 


had  been 
founded  in  a 
collusion  be- 
tween the 
bankrupt  and 
the  petitioning 
creditor^  to 
create  an  ap- 
parent peti- 
tioning credi- 
tor's debt : 
Held,  that  the 
evidence  was 
wen  received* 
though  the 
petitioning 
creditor  was 
not  one  of  the 
assignees  un- 
der the  com- 
mission*    By 
three  Judges, 
(GMj  C.  J. 


Thompson  and  Barrat,  Assignees  of  Smtth, 
a  Bankrupt,  v.  Bridges  and  Another. 

^ROVER  for  goods  taken  by  the  Defendants,  as 
sheriff  o(  Middlesex,  in  execution  tinder  ^JLfa^  dated 
27th  Naoember^  1816.  At  the  trial,  before  Burraugk  J^ 
at  the  Middlesex  sittings  after  the  last  term,  the  Plaintiff 
proved  the  trading  and  the  act  of  bankruptcy,  early  in 
November,  1816.  He  then  proved  the  petitioning  cre- 
ditor's debt,  by  the  production  of  the  bankrupt's  ac- 
ceptance for  105/.,  in  favour  of  Elvetf,  the  petitioning 
creditor.  The  counsel  for  the  Defendant  stated,  that  he 
should  shew  the  transaction  to  be  founded  in  fraud,  and 
called  a  witness,  who  swore  that  the  bankrupt  infonned 
him,  previous  to  his  bankruptcy,  that  he  (the  bankrupt) 
had  lost  a  cause  in  the  King^s  Bench;  and  that  if  a 
commission  could  be  taken  out  against  him,  it  would 
destroy  the  effect  of  the  judgment  in  that  action ;  that 
the  bankrupt  asked  him  whether  any  person  could  not 
be  made  bankrupt;  to  which  the  witness' replied  in  the 
negative,  unless  there  were  a  sufficient  debt  due  by  the 
person  to  be  made  bankrupt ;  whereupon  the  bankrupt 
said  he  did  not  owe  10/.  to  any  man,  and  enquired  of 
the  witness,  whether,  if  the  witness  were  to  draw  a  bill 
to  be  accepted  by  him  (the  bankrupt)  the  witness  would 
become  his  creditor?  Upon  the  refusal  of  the  witness  to 
draw  such  a  bill,  the  bankrupt  said  he  had  a  friend  who 
would  do  it  for  him.  This  testimony  was  corroborated. 
For  the  Plaintiff  it  was  urged,  that  this  evidoice  was 
inadmissible;  but  Burrough  J.  admitted  it,  stating,  that 
he  received  it  as  evidence,  for  the  purpose  of  shewing 
that  there  was  a  scheme  or  contrivance  to  obtain  a  frau- 
dulent commission.     The  learned  Judge  told  the  Jury 

that 
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that  the  cause  mainly  turned  upon  the  petitioning  cre- 
ditor's debt,  and  that  if  they  should  be  of  opinioh  that 
the  bankrupt  gave  the  acceptance  proved,  for  the  pur- 
pose of  upholding  the  commission,  then  there  would  be 
no  petitioning  creditor's  debt,  observing,  that,  although 
the  bankrupt  could  not  be  called  to  destroy  the  oommis- 
dpD,  yet  he  was  of  opinion,  that  the  bankrupt's  dedar- 
atioQs  were  evidence  to  shew,  that  the  bankrupt  and 
some  other  person  had  concerted  the  commission.  The 
jury  found  a  verdict  for  the  Defendants.    And  now, 

PM  Seijt.  moved  for  a  new  trial,  on  the  ground  that, 
as  the  bankrupt  could  not  be  called  to  prove  that  there 
was  no  petitioning  creditor's  debt  (for  no  bankrupt  shall 
be  called  to  destroy  his  own  commission),  so  neither 
could  any  declaration  of  his  be  received  in  evidence, 
save  where  the  assignees  were  party  to  the  fraud :  and^ 
grantmg  that  fraud  had  been  proved  in  this  case,  it  did 
not  foUow  that  the  Plaintifis  were  privies  to  such  fraud, 
>o  as  to  let  in  evidence  of  the  bankrupt's  declarations. 

Daixas  J.  (a)  There  are  many  cases  where  the  de* 
darations  of  a  bankrupt  are  admissible  in  evidence^ 
and  my  brother  PeU  has  principally  rested  his  ob- 
jection in  this  case,  on  the  ground  that  the  declarations 
of  the  bankrupt  have  been  improperly  received.  But 
if  the  petitioning  creditor's  debt  be  founded  in  collusion, 
the  commission  fails,  and  the  evidence  received  at  the 
trial,  went  to  shew  that  such  collusion  had  existed,  and 
so,  in  my  opinion,  became  part  of  the  res  gesta.  I 
think  that  the  evidence  was  properly  admitted  and  left 
to  the  jary,  and  that  they  have  come  to  a  right  con- 
clasion  on  the  case. 

The  rest  of  the  C!ourt  concurring,  the  rule  was 

Refused,  {b) 

(«)  GMs  C.  J.  w»  absent.       x  Stark.  N.  P.  C  tys.    Brett  v. 
(i)  See  Tajfior  v.  S^nUeby       Levettf  13  Bast,  9x4. 
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Maj  »6.      Welcii  an4  Another,  Assignees  of  Kji^sqaw,  a 


t^t^t  j4SSUMPSJT.  Tbe  4edaratipn  in  tb«  finl  wmt 
•uted  in  the  Stated,  tbftt  th<^  PUiptii^  9«  aiftigpfles,  a^  wore 

Si  Ae  Rain-  ^^»^y  I»a%essed  «rf  fiw  i»vewa  pieeoi  pf  ground  (aabi 
tiffs  were  pos."  ject  to  a  mortgage  thereon)  in  which  the  bankrupt 
sessed  of  lands  carried  OD  hit  business  as  a  seap-manufacturer,  for  the 

S'tSL'SS  "^Jd"*  ^f  ^^  **'™  ""^  *^  y^"^  ''''''»**  »6speclitNjly 
which  respect-  commeiicpd  en  the  15th  Webruary^  1W5,  and  that  the 

ively  com-  plaintiffs  put  up  th#  said  pieces  pf  graund  to  public 
menced  on  the  .  ,       i.  n      •  ji.«         ^       i 

istYiFebruarj,  auctiow,   subject  to  the  fcUowmg  oeaditiOD  of   sal^ 

1785 ;  that  ^  that  the  purchaser  should  take  the  slock  in  trade 
^/L^aucriZ  ^  ^^  bankrupt  as  a  tallow^handler  and  soap-boikT, 
subject  to  a  and  all  his  utensils  und  impteroeBts  of  trader  both  ia 
the'^S^W  *"^  ®°*  ^  "**'  "?P'  ^^^  weigWng-roaohint,  at  the 
shLw  tol^  valuation  of  two  indifferent  persons,  one  to  be  named 
the  stock  in  by  each  party,  or  in  case  of  a  difference  of  opinion,  then 
Sdon^thTt  ^^  umpire,  to  be  chosen  by  the  arbitrators,  «  and  to 
the  Defendant  be  paid  fbr  one-half  in  a  month  by  a  banker's  bill  at 

purchased  the  ^yxtee  months  from  that  date,  and  the  other  half  in  a 

same,  and  that  ,    ,  ,  ,  Y  ,  ^ 

the  stock  was   month  by  a  promissory  note,  with  a  good  surety,  pay- 

▼alued  at  a      ^Ue  in  six  months  from  that  date  ;*^  that  the  sale  took 
sum  specified : 
breach,  non- 
payment of  that  turn.     TIm  second  count  was  for  lands  bai^gatned  and  sold,  aid 

counts  for  goods  sold  and  deliyeredi  and  the  money  eounu  were  a44«d.  TW 
leases  under  which  the  Plaintiffs  derived  title,  were  dated  on  the  day  laid,  h^bendm. 
from  the  day  of  their  date ;  and  the  valuation  proved,  after  suting  the  prices  of 
each  article  of  stock,  was  indorsed  with  a  memorandum,  tlut  oartaia  pans  wen 
valued  as  sound,  but  should  any  of  them  prove  broken  the  fo^  ^ime  of  MUi^a 
an  allowance  was  to  be  made  thereon,  a;id  with  that  condition  the  stock  was 
appraised  at  a  certain  sua^  (the  same  as  that  laid  in  the  dedaration)i  HeM,  tbat 
the  statement  of  the  day  of  commencement  of  the  terms  was  immaterial ;  aod 
that  the  valuation  might  be  considered  as  absolutCf  as  there  was  no  piwf  of  the 
pans  being  broken  9X  ^  tin[i?  ^|a^^^pn^ 
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place,  and  that  the  Defeodant  was  declared  to  be  the 
parchater,  and  Was  let  into  possession.    The  declaration 
then  contained  mutual  pt-omises,  and  averred  that  the 
Plaintifik  dtd,  with  the  approbation  of  ilie  ^Defendant, 
appoint  an  arblti'ator  on  theit  j^art,  and  the  Defendant 
one  oh  his,  to  value  the  stock  agreed  to  be  taken,  and 
that  the  stock,  except  the  weighing-madhiiie,  was  valuea 
by  the  arbltfAtors  at  ^92/.  Gs.  Ad.     breach,   thiit  al- 
though th^  ]t)efendant   ftccepted  the  stock,   and   was 
requested  bjr  the  Plaintiffs  to  pay  the  said  sum,  yet  that 
he  would   not  pay  the  same  oi^  any  part  thereof,  but 
wholly  n^Iected  so  to  do.     The  second  count  was  for 
lands  bargained  and  sold  fot  the  l^emdnder  o^  certain 
terms  of  yeats  then  to  coitle  and  unexpired,  and  goods 
bargained  and  sold.  Then  followed  d  cbtint  for  goods  sold 
and  delivered,  and  the  money  counts.  Plea,  general  issue. 
At  the  trial,  before  Bayteyi.^  at  the  h^t  Lancaster 
Ssstees,  thfee  leases,  through  whidh  the  I'taititids  de- 
rived theif  title  to  the  premises,  were  given  in  evidence  j 
they  severally  bore  date  15th  February^  1785,  habendum 
fivm  the  day  of  the  date  thereof,  for  the  term  of  4 1  y^ars 
thence  neitt  ensuing.    To  {)rove  the  value  6f  the  ^ods, 
the  valuation  was  given  in  evidence,  which  after  enumerat- 
ing each  article,  and  stating  its  price,  was  thus  indorsed  i 
*^  The  pans  undei*  the  shade  are  valued  as  sound  J  but 
ihoald  liny  of  them    prove  broken  the  first  time  of 
boiling,  the  arbiti'ators  agree  to  estimate  the  allowance 
to  be  made  thereon;    and,  with   that  condition^  the 
above  stock  and  utensils  are  appraised  by  them  at  the 
valae  of    892/.  Os.  4d.''    The  periods  for  which  the 
bill  and  note  to  be  given  in  payment  had  to  run, 
were  elapsed  before  action  brought.    It  was  objected 
for  the  Defendant,  first,  that  the  terms  mentioned  in 
(he  first  count  of  the  declaration,  were  averred  to  com- 
mence OH  the  15th  February^  1785;  whereas  the  haben^ 
dwn  in  each  lease  was,  ^^from  the  day  of  the  date  there- 
A  a  4  of;" 
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1818.  of:''  the  commencement  of  the  terms,  therefore^  ehonld 
have  been  averred  to  be  on  the  16th  Febnuxnff  1785. 
Secondly,  that  the  valuation  as  averred  in  the  dedaration 
was  absolute^  whereas,  on  its  production  in  evidence^  it 
appeared  to  be  conditional:  the  Plaintiffi,  therefore^ 
should  have  averred,  that  the  pans  under  the  shad^ 
valued  as  sound,  were  not  broken  the  first  time  of 
boiling.  Bm/tofJ.  overruled  these  objections,  and  the 
jury  found  a  verdict  for  the  PlaintiflGs,  for  892/.  8s.  4dl 
I^eave  was  given  to  the  Defendant  to  move  to  set  this 
verdict  aside.    Accordingly, 

Huttock  SerjLf  in  the  last  term,  obtained  a  rule  md 
to  set  aside  this  verdict,  and  enter  a  nonsuit  on  the 
grounds  above  stated.    And  now. 

Lens  Sei  jt.  shewed  cause  against  the  rule.  To  the 
first  objection  two  answers  may  be  given,  first,  the  alle- 
gation is  only  inducement  describing  certain  leases,  and 
so  not  fatal.  Secondly,  the  word  '*  firom"  may  be  con- 
strued either  as  exclusive  or  inclusive,  Pi^h  v.  Dtike  of 
Leeds,  {a)  To  allege  that  these  leases  commenced  oa 
the  i5th  FAfWxry^  is  a  good  and  grammatical  descrip* 
tion,  thong^  the  habendum  of  the  leases  isjrom  the  15th 
l^bnuny  /  and,  if  the  sense  of  any  word  be,  in  ordinaiy 
acceptation,  ambiguous,  it  shall  be  construed  according 
as  the  context  and  subject-matter  require  it  to  be^  in 
Older  to  make  the  whole  consistent  and  sensible.  The 
Sog  v«  Sieoens  and  Jgnem.  (ft) 

The  second  objection  is  equally  untenable.  The  6ct 
is,  that  the  arbitrators  valued  absolutely,  and,  afterwards 
added  that,  if  a  certain  occasion  should  arise,  (which 
never  has  arisen,)  a  further  deduction  should  be  made. 
This  does  not  make  the  valuation  conditional.  The 
indorsement  of  the  memorandum  is  not  a  condition  at* 

(«)  Comrf.  7I4*  (^)  S  BwU  244. 

tsched 
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tached  to  the  past  valuation,  but  only  a  direction  what        1818. 

is  to  be  done  in  the  case  of  a  future  contingency.     There 

is,  therefor^  no  variance  between  the  contract  as  laid  in 

the  first  count  and  >the  contract  proved,  and  the  case 

bears  a  strong  resemblance  to  Leeds  v.  Burram  (a) ;  and 

if  the  special  count  should  fail,  the  general  count  for  lands 

bargained  and  sold  will  lie  and  cure  the  defect. 

I&Bocty  in  support  of  his  rule.  The  allc^tion  of 
the  commencement  of  the  terms  is  substantive,  and  must 
be  proved  as  Uid.  The  all^ation  is,  that  the  assignees 
put  up  for  sale  certain  lands,  the  terms  for  years  in 
which  commenced  on  a  certain  day:  if  they  do  not  put 
up  for  sale  terms  of  years  of  such  commencement,  they 
do  not  prove  their  case  as  alledged.  The  question  in 
Pf^A  V.  Duke  qfLeedSf  was  a  question  of  forfeiture,  and 
in  order  to  give  effect  to  the  instrument,  ut  res  magis 
valeai  quam  pereat^  the  doctrine  there  held  was  allowed 
to  prevail. 

The  second  objection  is  fatal  to  the  first  count  The 
first  count  is  for  a  positive  specific  sum.  The  estimate 
ODght,  therefore^  to  have  been  set  out  as  framed,  and 
there  should  have  been  an  averment  that  the  pans  were 
tried  and  proved  sound,  that  the  valuation  thereby  be- 
came absolute,  and  that  flhe  Plaintiff  thereby  became 
entitled  to  the  sum.  If  this  had  been  an  award,  it  would 
have  been  bad  for  uncertainty.  K  the  first  count  be 
defective,  the  other  counts  cannot  be  sustained. 

GiBBS  C  J.  We  are  of  opim'on,  that  there  is  no  * 
ground  on  which  ray  Brother  Hulloclfs  rule  can  be 
supported.  During  a  considerable  part  of  the  argu- 
ment, the  bearings  of  the  case  were  not  comprehended 
by  the  Court,  on  account  of  the  imperfect  knowledge  of 
the  facts  presented  to  us.     We  for  some  time  supposed 

(a)  14  Mojtf  u 

that 
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that  this  action  was  for  the  price  of  land,  and  we  were 
fortified  in  this  supposition  by  my  Brothers  Lens  and 
Mullock^  who  appeared  to  have  both  so  conceived  the 
FiBHXB.  case,  and  to  have  argued  it  on  that  conception.  If 
this  had  been  an  action  for  the  price  of  the  land,  it 
would  make  a  difference  wliether  the  term  comtnenoed 
on  the  15th  or  16th  January ;  for,  if  the  term  com- 
menced on  the  former  day,  there  would  be  a  longer  resi- 
due for  the  vendee :  but  even  if  this  had  been  an  action 
for  the  price  of  land,  I  should  have  gone  a  long  way 
in  upholding  the  case  of  Pugh  v.  The  Duke  of  Leeds, 
and  I  believe  that  the  Court  were  prepared  to  have 
decided  this  case  upon  that  point.  But,  as  the  case 
stands,  the  statement  of  title  to  the  lease  is  mere  in^ 
ducement;  and  the  commencement  of  the  term  is  of  all 
things  the  most  immaterial :  it  merely  goes  to  shew  the 
origin  of  the  term,  in  respect  of  which  the  PlaintifF 
placed  the  articles  in  question  on  the  premises. 

But  a  second  objection  has  been  raised ;  and,  if  aoy 
of  the  pans  had  burst  or  become  broken  on  the  first 
time  of  boiling,  this  objection  might  have  been  decisive: 
but,  the  pans  being  sound,  the  qualificstion  annexed  is 
put  out  of  the  case,  and  is  as  nothing.  In  principle, 
this  case  is  not  unlike  Gladstone  v.  Neale  {a\  where  the 
contract  proved,  was  a  contract  for  about  eight  tons  of 
hemp,  and  was  averred  as  a  contract  for  a  large  quantity, 
to  nitf  eight  tons  of  hemp;  and,  according  to  my 
Brother  Hulloctf^  doctrine,  the  contract  should  have 
been  averred  as  for  about  eight  tons.  But  the  Court  of 
King^s  Bench  agreed  with  Lord  EUettborough,  who  held 
it  well  averred,  as  that  quantity  which  it  turned  out  to  be 
before  action  brought,  namdy,  eight  tons.  So  here  the 
priee  averred  is,  ^at  price  which  it  ultimately  turns  oat 
to  be.  We  ar^  therefore,  of  opinion,  that  neither  ob- 
jection can  prevai),  and  that  thia  rule  mnst  be 

Discharged. 

(a)  S3  J^oz/MiOt 
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BuE^sTT  V.  Booty*  Maj  %6. 

A^CTION  against  the  Defendant  for  his  wife's  lodging  Where,  oil  the 

for  one  year.     At  the  trial  before  Dallas  J.  (London  •«?«*»»  of 
^  -  husband  and 

sittings  after  Easter  term  last)  it  appeared,  that,  in  IBO?,  wife,  the  hut- 

the  Defendant   married  his  wife,  who  was  possessed  of  hand  by  deed, 

considerable  personal  property,  without  making  any  set-  irzx^mxo 

tleipent  on  her :  *that  a  separation  had  afterwards  taken  trustees  for 

place,   upon  which  occasion,  the  husband  by  deed,  in  ^^5  "^^  ^^ 

consideration  of  1000/.,  expressed  to  be,  paid  to  him  by  the  property,  no 

trustees  for  the  wife,  transferred  to  them  in  the  fullest  longer  to  be 

manner  for  the  wife's  separate  use,  all  the  property  of  interference  • 

which  he  had  become  possessed  by  the  marriage :  and  in  an  action 

the  husband  thereby  covenanted  not  to  interfere  with  *^*^.^* 

,1  ^   .         .n  ,   husband  for  a 

that  property ;  and  the  trustees  of  the  wife  covenanted  debt  subse- 

with  him,  that  he  should  not  be  asked  by  her  for  any  q«cntiy  con- 
allowance,  nor  be  answerable  for  any  of  her  debts;  ^^^^  theD©- 
and  that  the  wife  should  not  sue  the  husband  in  the  ftndant  roust 

Ecclesiastical   Court.      The   wife,   in    breach    of  her  •>*^^'*^« 

trustees  gave 

trustees*  covenant,  had,   nevertheless  afterwards,  insti-  effect  to  the 
tuted  9  suit  in  the  Ecclesiastical  Court  for  restitution  of  *^"^  hy  taking 
conjugal  rights,  and  had   obtained  judgment     It  ap- 
p^red,   that,  subsequently   thereto,   the  husband   had 
ill-treated  the  wife ;  and  a  second  separation  had  taken 
places  after  which  the  plaintiff's  demand  accrued,  by  the 
wife  having  lodged  in  his  house  for  a  year.     The  Plain- 
tiff rested  on  the  facts  of  the  marriage,  and  the  lodging. 
The  Defendant  relied  on  the  deed  of  separation.     The 
jury  found  a  verdict  for  the  Plaintiff. 
And  now, 

Blosset  Sei;jt.  moved)  that  a  new  trial  be  had,  or  a  non«» 
suit  entered.    He  urged  that  the  case  must  be  stripped  of 

the 
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the  circumstfuice  of  the  husband  jiaving  cohabited  with 
the  wife  after  the  deed  of  separation  and  separate  main- 
tenance^ because  that  cohabitation  took  place  in  conse- 
quence of  the  sentence  of  the  Ecclesiastical  Court  oper- 
ating in  ifwitunij  under  a  suit  instituted  by  the  wife  in 
breach  of  the  covenant  of  her  trustees,  for  which  thej 
might  have  been  sued :  so  that  the  Plaintiff  could  not 
avail  himself  of  their  reunion,  but  the  parties  must  be 
considered  as  retaining  the  same  situation  in  which  they 
were  placed  by  the  deed  of  separation.  He  admitted, 
that  where  an  allowance  is  covenanted  to  be  mode  by 
the  husband,  it  is  incumbent  on  him  to  shew  that  he  has 
rqrularly  paid  it  (a),  without  which  evidence,  his  defence 
to  an  action  for  the  debt  of  the  wife  is  imperfect ;  bat, 
ia  Turner  v.  Winter  (&),  where  the  husband  had  agreed 
to  make  an  annual  allowance^  and  had  also  jxitVf  iV,  it  was 
held  that  the  Plaintiff  could  not  recover.  In  Nune  v. 
Craig  {c)^  the  same  doctrine  was  recognized  by  three  of 
the  Judges,  that  the  husband  must  shew  regular  payment 
of  the  allowance;  but  he  observed,  that  a  settlement 
of  an  annual  income  to  be  paid  out  of  the  funds  of  a 
husband,  and  not  paid,  differed  from  the  present  case; 
for  here^  the  whole  property  which,  was  of  the  wife  be- 
fore marriage,  was  by  one  act  absolutely  conveyed  to 
the  trustees,  after  which,  the  husband  had  no  further 
controul  over  it,  nor  any  further  duty  to  discharge  in 
respect  thereof  but  stood  for  ever,  absolved  from  his 
wife's  debts. 

OiBBS  C.  J.  Inasmuch  as  this  property  by  marriage 
became  the  property  of  the  husband  in  his  own  right, 
this  deed  was  a  settlement  by  the  husband  on  the  wife^ 
as  of  his  gift,  out  of  that  which  was  his  absolute  pro- 

{a)  (hard  v.  Damfird^  z  {h)  Ibid.  %6%. 

Seiw.  N.  P,  »6x.,  4th  edit.  (e)  %  JV.  ft.  148. 

perty, 
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perty,  (unless,  indeed,  the  property  consisted  of  choses  in 
action,  and  those  the  husband  might  at  his  pleasure 
reduce  into  possession.)  The  question,  therefore,  is, 
whether  there  be  any  difference  between  the  case  of  a 
continuing  allowance,  and  an  absolute  gift  of  a  large 
sum  of  mon^  transferred,  as  this  is,  once  for  all,  in 
the  fullest  words  to  the  trustees  of  the  wife.  The  De- 
fendant has  not  proceeded  to  shew  that  the  trustees 
took  any  possession  of  this  property.  If  the  husband 
does  not  take  care  that  the  trustees  perform  their  part 
and  pay  the  allowance,  the  wife  is  left  destitute.  I  am 
of  opinion,  that  the  Defendant  has  not  gone  far  enough 
towards  making  out  a  case  to  support  his  motion. 

Rule  refused. 


Thomas,  Assignee  of  Eaton,  a  Bankrupt,  v.        Ma^  %j. 
Da  Costa, 

ASSUMPSIT  for  money  lent,  paid,  had  and  received,  ^.  agreed  to 
and  on  an  account  stated.     There  were  two  sets  of  con»»gn  goods 
counts,   one  laying  the  loan,  &c.  before  the  bankruptcy,  f^^iL^  mer.'' 

chants,  to  be 
sold  abroad  on  commisiion  on  his  account,  on  which  JD.  guaranteed  that  J3.  and  C 
should  tell  the  goods  to  the  best  advantage.  Before  any  transaction  took  place,  C 
ceaued  to  be  a  partner  with  B.9  and  D^  residing  in  London^  took  C's  phu:e,  under 
the  firm  of  B,  and  Co.  A*  afterwards  consigned  goods  to  B.  and  Co.  abroad,  who 
remitted  the  proceeds  to  />.,  for  the  purpose  of  being  handed  over  to  A,j  whO)  in 
consequence,  drew  bills  upon  D.,  M'hich  he»  by  letter,  agreed  to  accept,  stating  that 
he  depended  on  AS  promise  to  provide  for  them  if  remittances  should  not  arrive 
from  B.  and  Co.  to  meet  them,  and  desiring  that  A,  would  write  to  him  that  the 
bills  were  drawn  on  account  of  A,*s  consignments  to  JB.  and  Co.  A*  became  bank- 
rupt, previous  to  which  B,  and  Co.  had  remitted  to  D.,  directing  him  to  pay  A,  on 
account  of  goods  consigned  by  A,f  which  remittances  were  not  received  by  D.  till 
sfter  the  bankruptcy.  jB.  and  Co.  afterwards  sent  other  remittances  with  similar 
directions,  with  which  D.  credited  the  bankrupt  in  hb  account,  and  debited  him  with 
the  acceptances  given  by  D.  to  A»  before  his  bankruptcy,  but  paid  afterwards.  In 
atsumpAt  by  the  assignee  of  A.  to  recover  the  last  remittances  from  JD.,  who  had 
applied  them  to  the  liquidation  of  his  acceptances  in  favour  of  A. :  Held,  that  he  was 
aot  entitled  to  recover,  on  the  ground  of  a  specific  appropriation  of  the  proceeds  of 
the  goods  consigned  to  B.  and  Co.  before  the  bankruptcy,  to  provide  for  the  accept- 
ances *so  given  to  A*  by  D, 

and 
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1818.  and  one  laying  it  after.  Plea,  non^usumpsU.  There 
was  notice  of  set-off.  At  the  trial  before  Dallas  3. 
[London  sittings  after  Michaelnuu  term,  1815,)  a  verdict 
was  found  for  the  Plaintiff  for  632/.  l^s.  \d.^  subject  to 
the  opinion  of  the  Court  on  a  case^  of  which  the  following 
is  the  substance. 

Eaton  the  bankrupt,  a  manufacturer  of  and  dealer 
in  hosiery,  at  Nottingham^  on  the  introduction  of  the 
Defendant,  agreed  to  consign  goods  to  Rietti  and  Co. 
o{  Jamaica,  to  be  there  sold  on  commission,  oil  his  ac- 
count, upon  which  the  Defendant  wrote  the  following 
letter  with  his  signature,  to  the  bankrupt,  dated,  London^ 
20th  Juney  1810. 

"  Should  you  be  disposed  to  consign  aiiy  of  your  ma- 
nufactured goods  to  Mr.  Mrahani  Rietti  and  Mr.  Jokn 
Sadler  J  of  Kingston^  JamaicOf  on  your  account,  with  my 
knowledge  and  consent,  I  will  guarantee  that  they  shall 
follow  your  instructicMis,  and  sell  your  goods  to  the  best 
advantage^  and  render  you  just  acoount^sales ;  but  it  is 
also  understood,  that  I  do  not  guarantee  any  losses 
whatsoever,  except  such  as  may  arise  from  insolvency  or 
death  of  the  said  parties." 

Before  any  of  the  transactions  stated  in  the  dfte)r- 
mentioned  account  took  place^  Sadler  had  ceased  to  be  a 
partner  with  Rietti ,-  and  the  Defendant  had  become  a 
partner  with  Rietiij  under  the  firm  ofBietH  and  Co. 

The  bankrupt,  until  nearly  the  time  of  his  bankruptcy, 
at  different  periods  consigned  goods  to  Rietti  smd  Coi, 
under  the  letter  of  guarantee  before  stated,  to  be  sold 
at  Jamaica  on  his  account ;  £knd  Rietti  and  Co.  front 
time  to  time  remitted  the  proceeds  thereof  to  the  De- 
fendant, for  the  purpose  of  being  handed  over  to  the 
bankrupt. 

In  consequence  of  these  consignments  and  remittances^ 
the  banknipt  drew  bills  upon  the  Defimdan^  which  the 
latter  agreed  to  accept  on  the  terms  cotiCahcd  in  && 
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letter  next  mentioned,  dated  London^  Ist  February^  181 89 
signed  by  him,  and  addressed  to  the  bankrupt;  the 
bankrupt  engaging  to  provide  for  them  when  they  be^ 
came  due,  if  the  Defendant  should  not,  by  that  time, 
be  in  cash  from  the  remittances  made  by  Bietti  and  Co. 
on  account  of  the  said  consignments. 

<<  In  answer  to  your  letter  of  27th  ult.  I  am  agreeable' 
to  accept  your  bills  drawn  on  me,  say  on  your  account, 
depending  on  your  promise  to  provide  for  them  in  case 
remittances  should  not  arrive  from  Messrs.  Beitti  and 
Co.  to  meet  the  same.  It  will  be  necessary  for  you  to 
direct  them  to  be  presented  to  me,  as  I  know  not  in 
whose  hands  they  are ;  and,  for  regularity's  sake,  you 
will  please  to  write  me,  that  the  bills  are  drawn  on  ac- 
count of  your  consignments  to  Messrs.  Rietti  and  Co/' 

On  the  13th  Naoember^  1814,  Rietti  and  Co.  sent 
from  Jamaica  to  the  Defendant  several  bills  of  ex- 
change, directing  him  out  of  them  to  pay  the  bankrupt 
2352.  14&  Ad.  on  account  of  the  sales  of  the  goods  con- 
signed by  the  bankrupt  to  Rietti  and  Co.,  for  sale  on  his 
account.  These  bills  were  not  received  by  the  De- 
fendant until  after  the  bankruptcy  oi  Eaton. 

Eaton  committed  an  act  of  bankruptcy  on  the  23d 
November  J  1814,  upon  which  the  commission,  under 
which  the  Plaintiff  was  chosen  assignee,  was  founded. 

On  the  1st  at  January ^  1815,  Rietti  and  Co.  sent  from 
Jamaica  to  the  Defendant  several  bills  of  exchange^ 
directing  him  to  pay  out  of  them  to  the  bankrupt  350/., 
on  account  of  the  sales  of  the  goods  consigned  by  him 
to  Bietti  and  Co.  as  aforesaid. 

The  Defendant,  being  called  upon  for  a  statement 
of  his  transactions  with  the  bankrupt,  rendered  a  debtor 
and  creditor  account  to  the  Plaintiff,  in  which  he 
debited  the  bankrupt  with  acceptances  given  by  him  to 
the  bankrupt^  and  with  interest  and  cash  paid  on  hia 

account 


1818. 
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1818.  account  from  the  25th  of  March^  ]813,  to  the  15th 
Naoemberj  1814,  to  the  amount  of  47092.  odd,  and  with 
600/.  for  an  acceptance  given  by  him  to  the  bankrupt, 
and  due  on  the  21st  February j  1815.  In  this  account, 
he  gave  credit  to  the  bankrupt  for  cash  and  remittances 
from  the  Ist  AprUj  1813,  to  the  Uth  December,  18H, 
and  for  the  sums  of  235/.  \As.  Ad.j  and  350/.  stated  to 
have  been  received  respectively  on  the  10th  February 
mdi22A  Marchj  1815. 

On  the  28th  Aprily  1815,  Bietti  and  Co.  consigned 
to  the  Defendant  a  quantity  of  dollars,  by  H.  M.  S. 
MagnificerU,  with  instruction  to  deliver  200,  being  part 
thereof,  to  the  bankrupt ;  of  which  consignment,  Ridti 
and  Co.  advised  the  bankrupt  by  the  following  letter 
addressed  to  him,  and  dated  Kingston^  Jamaicaj  28th  of 
ApriU  1815. 

<*  Having  200  dollars  in  hand  for  you,  arising  from 
the  sale  of  a  few  of  your  plain  cotton  and  woollen  hose, 
we  have  this  day  embarked  them  in  H.  M.  S.  Magm-' 
Jkentf  included  in  our  shipment  to  Mr.  Da  Costa,  who 
has  our  instructions  to  deliver  them  to  you ;  and,  fer 
which,  you  will  credit  us  with  667.  155.  lOrf.  currency, 
being  with  the  expences  included." 

The  200  dollars  were,  accordingly,  received  by  the 
Defendant  in  Jtdy  1815;  and,  being  sold  by  him, 
produced,  after  deducting  the  freight  and  charges, 
46/.  195.  9d. 

The  verdict  was  taken  for  the  sums  of  235/.  145.  4(f., 
and  350/.,  being  the  two  last  items  on  the  credit  side  of 
the  account,  and  461.  195.  9d.,  the  value  of  the  200 
dollars.  The  Defendant  claimed  to  debit  the  account, 
as  against  the  PlaintiiF,  with  all  the  payments  therein 
stated,  as  welt  subsequently  as  prior  to  the  bankruptcy ; 
such  subsequent  payments  having  been  made  in  conse- 
quence of  bills  drawn  by  the  bankrupt,  and  accepted  by 

the 
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the  Defendant  previous  to  the  bankruptcyt  on  the  same       1818. 
terms  and  conditions  as  are  specified  in  the  Defendant's     q^^^^/ 
letter  of  Ist  Febnunyj  1813.  v. 

The  question  for   the  opinion  of  the  Court  was,    Da  Costa, 
whether  the  Plaintiff  was  entitled  to  recover  all,  or  any, 
and  which  of  the  three  sums  of  235/.  145.  4d,  350/.  and 
A6L  IBs.  9i/.,  making  together,  the  sum  of  632/.  145.  l^Z^ 
or  any  of  them* 

If  the  Court  should  be  of  opinion,  that  the  Plaintiff 
was  entitled  to  recover  the  above  three  sums  or  any  of 
them,  then  the  verdict  to  stand  or  be  reduced  accord- 
ingly. But,  if  the  Court  should  be  of  opinion,  that  the 
Plaintiff  was  not  entitled  to  recover  either  of  the  above 
three  sums,  then  a  nonsuit  to  be  entered. 

Best  Seijt.  for  the  Plaintiff.  The  verdict  ought  to 
be  retained  for  all  the  three  sums;  at  all  events,  the 
Plaintiff  is  entitled  to  retain  the  two  latter,  for  they 
were  both  remitted  and  received  after  the  bankruptcy. 
This  case  may  seem  to  be  governed  by  Olive  v.  Smith  {a\ 
but  it  is  not  within  the  scope  of  that  decision,  for,  in 
Olive  V.  Smithy  there  was  clearly  ft  trust  before  the  bank- 
niptcy.  But  in  this  case  there  is  nothing  to  shew  that 
any  thing  like  a  trust  existed,  on  which  mutual  credit 
could  be  built;  nor  was  there  ever  any  thing  to  prevent 
the  bankrupt  from  insisting  on  the  property  being  de- 
livered up.  The  Defendant  relied  on  the  supposed 
ability  and  credit  of  the  bankrupt.  Lord  Hardwicke^ 
it  is  true,  in  Ex  parte  Deeze  (6),  says  "  it  is  hard,  where 
a  man  has  a  debt  due  from  a  bankrupt,  and  has,  at  the 
same  time,  goods  of  a  bankrupt  in  his  hands,  which 
cannot  be  got  from  him  without  the  assistance  of  law 
or  equity,  that  the  assignees  should  take  them  from  him 
without  satisfying  the  whole  debt ;"  but  in  the  present 

(«)  J  Tatuit.s6.  {b)  I  Atk.%t^. 

Vol.  VIII.  Bb  ewe 
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case  there  was  nothing  in  the  hands  of  the  Defendant 
to  get  which  out  of  his  hands  the  Plaintiff  need  have 
recourse  to  any  proceeding  in  law  or  equity*  Here 
there  is  no  trust  to  bring  the  present  case  within  French 
V.  Fenn  (a) ;  and  it  is  even  stronger  than  Heroey  y. 
Liddiard.iJ)) 

If  the  principle  is  extended  beyond  the  case  con- 
templated by  Stat.  5  G.  2.  c.  SO.  s.  28.  where  mutual 
credit  or  mutual  debts  have  existed  before  the  bankruptcy, 
injustice  will  be  done,  and  one  creditor  will  receive  an 
unfair  preference.  If  the  case  of  Hervey  v.  Liddiari 
be  law^  the  Plaintiff  isentitled  to  all  three  sums;  if  it 
be  not  law,  he  still  will  be  entitled  to  the  two  last 

Faughan  Serjt.  for  the  Defendant.  This  is  a  clear 
case  of  mutual  credit  within  stat.  5  G.  2.  If  doubts 
should  arise  as  to  that  proposition  .the  case  resolves 
itself  into  a  case  of  specific  appropriation.  A  fruaran* 
tee  is  given  by  the  Defendant  to  the  bankrupt  before 
his  bankruptcy,  that  goods  to  be  sent  by  the  bankrupt 
to  Rietti  and  Sadler,  shall  be  sold  by  them  to  the  best 
advantage.  Before  any  transaction  on  this  guarantee 
Sadler  quits  the  firm  of  Rietti  &  Co.,  and  the  Defend- 
ant, still  residing  in  this  country,  enters  into  it  The 
bankrupt,  before  his  bankruptcy,  consigns  goods  to  the 
house  of  Rietti  &  Co.,  of  which  the  Defendant  was  then 
member,  and  the  proceeds  are  sent  by  Rietti  and  Co.  to 
the  Defendant  in  this  country,  for  the  purpose  of  being 
handed  over  to  the  bankrupt.  An  arrangement  is  made 
that  the  bankrupt  should  draw  op  the  Defendant  for 
such  monies  as  he  wanted,  and  that  the  Defendant 
should  accept  his  bills.  This  the  Defendant  did  on  an 
engagement  on  the  part  of  the  bankrupt,  that  the  pro- 
ceeds of  consignments  should  be,  in  the  first  place^  ap- 

(tf)  I  Co.  Bkpt.  Law,  7th  ed.  536.      (6)  i  StarJkU,  N.  P.  C.  i»3- 

plied 
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plied  to  meet  those  bills.  The  Defendant,  by  accepting 
those  bills,  engaged  irrevocably  that  he  would  pay  them ; 
and  the  engagement  on  the  part  of  the  bankrupt  is,  that 
these  goods,  over  which  he  had  a  controyl,  are  to  be 
disposed  of,  and  the  proceeds,  in  the  first  place^  applied 
to  liquidate  these  bills,  if  remittances  did  not  arrive 
from  Rietti  and  Co.  to  meet  them,  and  the  surplus  was 
to  be  passed  to  the  bankrupt's  account.  In  Smith  v. 
Hodson{a)y  the  Defendant  lent  his  acceptance  to  the 
bankrupts,  on  a  bill  which  did  not  become  due  till  after 
the  bankruptcy,  and  was  then  outstanding  in  the  hands 
of  third  persons ;  and  yet  it  was  held  that  the  Defend- 
ant, having  paid  the  amount,  after  the  commission 
issued,  and  before  the  action  brought  by  the  assignees^ 
was  entitled  to  set  off  the  same  as  mutual  credit  under 
the  statute.  This  case  comes  within  the  scope  of  Olive 
T.  Smithj  and  is  very  similar  to  French  v.  Fenn.  In  the 
latter  case  the  pearls  were  not  sold,  nor  the  proceeds 
received,  till  after  the  bankruptcy.  Here  the  three 
snms  stand  on  the  same  ground,  and  if  this  transaction 
forms  a  mutual  trust  before  the  bankruptcy,  it  matters 
not,  though  the  goods  were  sold,  and  the  sums  were  re- 
mitted after  the  bankruptcy. 


^} 


\B\S, 


Bestj  in  reply^  contended  that  no  mutual  trust  ex- 
isted before  the  bankruptcy.  The  goods  were  never  in 
the  Defendant's  power  so  as  to  enable  him  to  defend 
with  success  an  action  by  the  bankrupt  or  his  assignee 
for  their  recovery,  nor  could  such  a  fact  be  found  in 
the  case  even  by  a  jury,  much  less  by  the  Court.  He 
urged,  that  if  tlie  Court  decided  with  the  Defendant, 
they  must  overturn  Lord  EUenborougk^s  decision  in 
Hcroey  v.  Liddiard^  and  would  carry  the  law  of  mutual 
credit  much  farther  than  it  had  been  carried  by  Mdns' 
Mi  C.  J.  in  Olive  v.  Smith. 


{a)  4  7.  §L.  ati. 
Bb  2 


GiBBS 
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1818.  OiBBS  C.  J.     My  brother  Best  has  infonned  us  that 

Thomas     ^^  cannot  decide  this  case  in  favour  of  the  Defendant 
«.  without  overruling  the  decision  in  Heroey  v.  Liddiard. 

Da  CoflTA*   The  cases,  I  think,  are  not  alike ;  nor  have  I  any  doubt 
that  the  Defendant,  in  the  present  case,  is  entitled  to 
the  advantage  which  he  claims.    What  are  the  fisicts  of 
this  case  ?     Before  his  bankruptcy,  Eaton  was  possessed 
of  goods  intended  for  a  foreign  market ;  and  the  De- 
fendant guaranteed  that  they  should  be  sold  to  the  best 
advantage,  if  they  were   consigned   to   the  house  of 
Bietti  and  G>.,  then  consisting  of  Bietti  and  Sadler. 
Pending  this  arrangement,  and  previous  to  any  trans- 
action under  it,  Sadler  went  out  of  the  firm,  and  the 
Defendant  took  his  place.     Here  ended  the  Defendant's 
guarantee  contained  in  the  letter  of  the  20th  June. 
"When  he  entered  the  firm  the  Defendant  became  abso- 
lutely answerable   to  EaUm.      We  must  look  to  the 
course  of  dealing  between  the  parties  for  the  terms  on 
which  these  consignments  were  made.     Bietti  and  Co. 
having  sold  the  goods  consigned  to  them  by  Eaton^  re- 
mitted the  proceeds  from  time  to  time  to  the  Defendant, 
who  handed  over  the  same  to  Eaton.,    Eaton  wanted 
money,  and  applied  to  the  Defendant  for  advances  on 
the  credit  of  the  goods  consigned  to  Bietti  and  Co.    I 
say  this  from  the  terms  of  the  following  letter,  addressed 
to  Eaton  by  the  Defendant.     **  In  answer  to  your  letter 
of  the  27th  ult.  I  am  agreeable  to  accept  your  bilk 
drawn  on  me,  say  on  your  account,  depending  on  your 
promise  to  provide  for  them,  in  case  remittances  should 
not  arrive  from  Bietti  and  Co.  to  meet  the  same*    It 
will  be  necessary  for  you  to  direct  them  to  be  presented 
to  me^  as  I  know  not  in  whose  hands  they  are ;  and, 
for  regularity's  sake,  you  will  please  to  write  to  me  that 
the  bills  are  drarni  on  account  of  your  consignments  to 
Messrs*  Bietti  and  Co.**     I  take  this  to  be  oondusiTe 
evidence  of  an  undertaking  on  the  part  of  Eatm  thst 

the 
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the  proceeds  of  the  goods  consigned  to  BietH  and  Co.       181& 
ahodd  be  applied  to  the  liquidation  of  the  Defendant's     i!^^^^ 
advances.    The  Defendant  has  paid  the  bills  drawn  on         «• 
him  by  JSoton,  and  the  Plaintiff  now  cont^ds  that  he   Da  Costa. 
is  entitled  to  recover  out  of  the  hands  of  the  Defendant 
the  money  applied  by  him  to  the  liquidation  of  the  bank* 
rupt's  accq>tances,  leaving  the  Defendant  entirely  un- 
paid.     We  are  of  opinion  that  the  Plaintiff  is  not 
entitled  to  recover;  for  there  was  an  engagement  by 
Eaton  that  the  proceeds  of  the  goods  consigned   to 
BietH  and  Co.  should  be  applied  ta  the  liquidation  of 
these  acceptances,  and  the  proceeds  Of  these  goods  havQ 
been  so  applied. 

Dallas  J.  By  express  agreement  between  Eaton 
and  the  Defendant  previous  to  the  bankruptcy  of  the 
former,  the  proceeds  of  the  goods'  consigned  to  Bietti 
and  Co,  were  to  be  applied  in  the  first  place  to  dear  . 
the  acceptances  given  by  the  Defendant  to  Eaton.  This 
was  a  specific  appropriation  of  those  proceeds  previous 
to  the  bankruptcy  of  Eaton ;  and,  therefore,  I  am  of 
opinion  that  the  Plaintiff  is  not  aititled  to  recover. 

Pabk  J.  The  dates  shew  that  the  letter  of  the 
20th  June  has  no  bearing  on  the  present  question,  for 
no  item  in  the  account  comes  within  the  period  when 
SatOer  was  one  of  the  firm  of  Rietti  and  Co.  I  am  of 
opinion  that  the  present  action  is  not  maintainable,  and 
that  the  judgment  of  the  Court  in  this  case  w^ll  not 

militate  against  any  previous  decision. 

* 

BuBRouoH  J.  I  am  clearly  of  opinion  that  this  is  a 
case  of  specific  appropriation. 

Judgment  for  the  Defendant, 
Bb3 


S»  Cases  in  trinity  term 

.1818. 


^J  »7-         TnohNTON  and  Others  t;.  Fairlie,  Bonham, 

and  Others. 

^^o?I  ASSUMPSIT.  The  declaration  stated,  that  before 
•hip  which  the  making  of   the   agreement  thereinafter  men- 

took  in  a  cargo  tioned,  Prehn  was  owner  of  a  ship  called  The  Patriarch 
to  be  carriwl  whereof  John  IVrentmore  was  master,  and  that  the  ship 
thence  to  St. 

Pftersburgb^y  where    P*    resided.       This    cargo    was    purchased     on    account 
of  P.  by  B.f  his  supercargo  and  agent,   but    the  house  of  F.   F.  and  Co.  of 
Calcutta  advanced   a6,ooo/.  towards  the   purchase  thereof  and  of  the  cargo  of 
another  ship  belonging  to  A,  and,  for  fheir   security,  bills  of  lading  of  the  first- 
mentioned  cargo  were  signed  by  the  captain,  as  shipped  by  F.  F.  and  Co.  on  account 
of  P.,  to  be  deiivere^  at  St.  Peterfburgb^  to  the  order  of  F.  F.  and  Co ,  or  their 
assigns.     The  words,  "  he  or  they  paying  freight,**  which,  in   the  bills   of  lading, 
immediately  followed  the  diicction  for  delivering  to  the  order  of  F.  F.  and  Co. 
were  struck  out.     These  biiis  wens  delivered  to  F.  F,  and  Co^  and  indorwd  aad 
transmitted  by  them  to  the  Defendants,  their   correspondents  in   London,    Before 
the  ship  sailed  from  Calcutfay  a  memorandum  for  charter  was  entered  into  between 
£,  and  the  captain,  U'hereby  it  was  agreed  that  the  ship  should  be  difpacched  widi 
a  complete  cargo,  should  proceed  to  St^  Fetersburght  and  there  deliver  ^he  same  to 
the  order  of  the  freighter  on  payment  of  freight  at  a  specified  rate.     The  ship,  in 
the  course  of  her  voyage,  ^^as  lost,  but  there  was  a  salvage   of  part  of  the  caigo, 
which  was  sold  widi  the  assent  of  the  c^tain,  and  produced  the  net  sum  of  131300/. 
In  Jprih  z 8 16,  the  Defendants,  as  holders  of  the  bills  of  lading,  applied  for  the 
proceeds  of  the  salvage,  but  the  Plaintifis  had  put  a  stop  thereon  on  the  part  of  P., 
and  the  captain^  as  agent  of  P.,  claimed  a  lien  thereupon  iw  pro  rata  freight.    On 
the  1 2th  July 9  J  81 6,  the  memorandum  for  charter  not  being  then  forthcomingi  and 
the  Defendants  being  tlien  in  possession  of  the  bills  of  lading,  by  letter  to  the 
Plaintiffs,  agreed  that  (in  consideration  of  the  Plaintiffs  handing  to  the  Defendants 
the  captain's  order  in  the  Defendants'  favour  for  the  proceeds  of  the  cai;go  of  his 
late  ship,  and  a  letter  from  the  Plaintiffs  to  those   who  had  sold  the  cargo,  with- 
drawing any  claim  on  account  of   P.,)  the  Defendants  would  hold  thenuelTes 
accountable  for  the  Plaintiffs,  as  the  agents  of  P.,  for  whatever  might  appear  to  be 
due  for  the  pro  rata  freight,  according  to  the  charter-party  entered  into  at  Calcutta 
between  jE.  and  the  captain.     The  Plaintiffs  performed  their  part  of  the  agreement, 
and  the  Defendants^  in  consequence,  received  the  proceeds  of  the  salva^,  bat  re- 
fused to  pay  the  pro  rata  freight  : 

Held,  that  the  Plaintiffs  were  entitled  to  recover  in  assumput  on  the  agreement 
of  Julj9  z8z6,  the  amount  of  the  pro  rata  freight. 

had, 
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had,  at  Cakuttaj  taken  on  board  a  cargo  of  goods,       18 id. 

to  be  carried  therein,  in  a  voyage  from  thence  to  St.    A- . V '^ 

PHershurghj  of  i^ich  cargo  the  biUs  o^f  lading  had  ^, 

been  indorsed  to  the  Defendants,  and  a  charter-piaty     FAiftLTE. 

for  the  skip  in  the  voyage  had  beim  entered  into  between 

Wrenimore  and  John  Embrey ;  that  npon  making  the 

agreement,  the  ship,  with  the  cltrgo  on  board,  m  the 

eourse  <if  the  voyage,  had  be^n  wrecked  and  cMft  «W«iy 

on  the  coast  of  Flanders,  and  a  great  part  of  die  leatgo 

had  been  daved«  and  delivered  into  the  poBsesakm  of 

certain  pe^rsons  nslng  the  st^e  and  firm  of  MessHft.  De 

Leg  Ckex  and  sons,  and  that  WrmUntore  had  a  t^laiiA 

jgpoia  the  cargo  and  the  proceeds  thereof,  for  oattaitt 

fretght,  pro  rofa,  which  the  ship  wali  entitled  t<>.    1^ he 

declaration  then  set  oat  the  ^eement  4>f  th^  1 2th  cXfc^> 

after  menticmcd,  and  averred,  that  akhoogh  thd  PfamCiis 

handed  over  to  the  Defendants  Wrentm6re\  KMhderv  tod 

th«  letter  from  the  Plaintiffs  to  Messrs.  De  Lee  Ohtxe^  and 

thtft  although  the  Plaintiffit  bad  produced  to  the  D^9lid«- 

aats  the  charter-party,  and  the  sum  of  60002.  appeaned 

to  be  doe  (cue  the  pro  rati  freight  to  which  the  ship  was 

entitled,  agreeable  to  the  oharter-pArty,  and  although 

tbe  Defendant  had  received  the  proceeds  of  the  cat^ 

to  the  amount   of  30,000/.,   and  three  months  from 

their  receiving  the  same  had  long  ckpired,  the  Defend* 

ants  had  never  pftid   the  GOOOU  so  due  for  pro  raid 

freight. 

The  declaration  contained  other  counts  on  the  same 
agreement  and  the  money  counts.  Plea,  general  issue. 
At  the  trial,  before  Park  J.  {London  sittings  after 
Hilary  term  last)  the  jury  found  a  verdict  for  the  Plain* 
ti£b  for  46222.,  subject  to  the  opinion  of  the  Court,  upon 
a  case,  of  which  the  following  is  the  substance. 

PrehUy  who  is  a  merchant,  resident  at  St.Petersburghy 
was  owner  of  the  ship  Patriarchy  which,  in  the  year 
1815,  took  in  a  cargo  at  Calcutta^  to  be  carried  thence 

Bb  4  to 
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181&  ^     to  Si.  Peter^burgh^  the  ship  being  to  touch  at  PortmauA 
for  orders.    This  cargo  was  purchased  on  account  of 
Prehn^  by  Embrofy  his  supercargo  and  agent,  but  the 
house  of  FairliCf  Ferguson  and  Co.  of  CalcuOa,  advanced 
the  sum  of  26,0002.  towards  the  purchase  thereof  and 
of  the  cargo  of  another  ship  belonging  to  Prekn^  and, 
for   their  security,  bills,  of  lading  of  the  PtOrianX^ 
cargo  were  made  out  and  signed  by  the  captain,  as, 
<^  Shipped  by  Fairlie^  Ferguson  and  Co.  on  aooonnt  of 
Prehni^  to  be  delivered  at  St.  Petenburgh^  to  the  order 
of  FairUey  Ferguson  and  Co.  or  their  assigns.     The 
words  <<  he  or  they  paying  freight,"  which,  in  the  bill  of 
lading,  immediately  followed  the  direction  for  delivering 
to  the  order  of  Fairlie^  Ferguson  and  Co.,  were  struck  out 
of  the  billof  lading  in  the  hands  of  the  Defendants,  and 
also,  out  of  the  duplicate  of  the  bill  of  lading  in  the  hands 
of  the  Plaintiffi.    These  bills  of  lading  were  delivered 
to  FairUe^  Ferguson  and  Co.,  and  indorsed  and  trans- 
mitted by  them  to  the  Defendants,  their  correqxmd- 
ents  in  London^  carrying  on  trade  under  the  firm  of 
Messrs.  FairUej  Bonham    and  Co.     Before  the  ship 
sailed  from  Calcutta^  a  memorandum  for  chartor  was 
entered  into  between  Embreyj  the  supercargo^  acting 
on  behalf  of  Prehn  and  Wrenimorej  the  captain  of  the 
Patriarchy  whereby  it  was  agreed  that  she  should  be  dis- 
patched with  a  complete  cargo,  consisting  of  sugar  and 
cotton,  proceed  to  St.Petersburghj  and  there  deliver  the 
same  to  the  order  of  the  freighter,  on  being  paid  freight, 
at  a  specified  rate^  for  the  entire  cargo  shipped  at  Cat' 
cutta  on  the  vessel's  arrival  in  Bussia  /  one  half  on  un- 
loading and  right  delivery  of  the  cargo  in  ready  money, 
and  the  remainder  on  good  and  sufficient  biUls  at  two 
monthfi^  payable  in  St.Petersburgh. 

The  ship,  with  the  cargo  on  board,  arrived  at  Ports* 
moiah  on  the  15th  M^rdi^  1816,  and  sailed  from  thence 

for 
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bt  Antmerp  for  orders,  on  the  18th  of  that  month.     On        1818. 
prooeedini?  to  Jntmerp^  she  was,  on  the  20th  of  the    ^  -  ^ ' 
same  month,  totally  lost  on  the  coast  of  Flanders.    A  v. 

part  of  the  cargo^  amounting  to  213  tons,  was  saved,  FAiRLn. 
and,  with  the  assent  of  Wrentmorej  taken  possession  of 
by  Messrs.  De  Les  Cbae  and  Sons,  merchants  at  BrugeSf 
who  immediately  sold  the  same  for  the  net  sum  of 
1S,300{.  In  AprUf  1816,  the  Defendants,  as  indorsees 
of  the  bills  of  ladings  applied  to  Messrs.  De  Les  Cluze 
for  the  proceeds  of  the  salvage,  but  the  Plamtifis  had 
put  a  stop  thereon  on  the  part  oiPrehn ;  and  JFrentmore^ 
as  Ptdin*%  agent,  claimed  a  lien  thereupon  iotpro  rati 
fie^ht,  for  the  part  of  the  cargo  saved. 

On  the  12th  Juh/j  1816,  the  following  agreement  was 
altered  into,  in  the  form  of  a  letter  of  that  date,  ad- 
dressed by  the  Defendants  to  the  PlaintiflEs;  the  said 
instrument,  entitled  <<  Memorandum  for  charter,"  not 
being  then  forthcoming,  and  the  Defendants  then  being 
m  possession  of  the  bills  of  lading. 

^  In  consideration  of  your  handing  to  us  Captain 
Wrentmor^%  order  in  our  fovour  for  the  payment  of  the 
proceeds  of  the  cargo  of  his  late  ship  Patriarchy  and 
also  a  letter  from  yourselves  to  Messrs.  De  Les  Cluze 
and  Sons,  withdrawing  any  claim  on  account  of  Mr. 
Prdm  of  St.  Petersburgh^  we  engage  and  agree  to  hold 
ourselves  accountable  to  you  as  the  agents  of  C.  L. 
Prekfij  Esquire,  for  the  sum  of  42522.,  or  whatever  may 
wppear  to  be  due  for  the  pro  ratd  freight  the  said  ship 
is  entided  to,  agreeable  to. charter-party  entered  into  at 
CakuttOj  between  Mr.  John  Ernbrey  and  Captain  Wrent*- 
more^  which  you  engage  to  produce,  and  which  freight 
Captain  Wrentmore  claims  against  such  proceeds ;  and 
we  ako  engage  and  agree  to  pay  yon  the  farther  sum  of 
S896&  lis.  9&  being  the  difference  between  the  amount 
of  a  bill  of  exchange  for  25,033/.  85.  3t/.,  drawn  by 
Mr.  JSm^^  on  you,  and  another  bill  of  exchange  for 

687?. 
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1 81 8.  9S^L  IO5.,  also  drawn  by  Mr.  Embrey  ostk  you,  and  die 
sttm  of  80)000/.,  insured  by  us  on  the  said  cargo,  after 
deducting  the  costs  of  insurance ;  and  we  hereby  agree 
Fairlie.  tb  pay  yon  the  said  sum  of  4009/.,  or  such  som  as  inaj 
be  due  as  aforesaid,  also  the  further  sum  of  3896A  1  U«  ML 
wHhtn  three  months  from  our  receiving  the  said  pro- 
ceeds from  Messrs.  De  Les  Ckize  and  Sons^  and  the 
recovery  of  the  insurance* 

**  Signed, 

<f  FairKef  Bonkam  md  Ca» 

«  P«S,  It  is  hereby  understQ0d»  tbtl  tb^  •am  of 
freight  above  mentioned  ^iU  be  paid  to  you  within  tbree 
months  /»ftBC  our  r^eiving  the  prgo^^  of  the  q»rgOt 
and  tbs  ^um  of  S,896/.  1  Is.  9(L  daim^  for  Mr.  Frebh 
witbiQ  the  «Ame  period  ^ft&r  th9  io^urmce  is  reeoyer^di 

<«  Sigped  9ii  ftbove," 

In  pursuance  of  this  ogreeqiep^  the  Pll^inti^  pro- 
cur^  arid  hande4  ovpr  to  the  Defendapt^  Wrcnf^itar^s 
Q^der  ia  their  favopr  for  the  payment  of  the  pi'oceed^  of 
(be  si^y^g^  of  the  cargo  of  the  lat«  ^hip  Pa^iriqrckt  of 
which  the  following  ip  a  copy : 

«  Z^^kiw,  4pra  87th.  JSlfc 
^*  M^srs,  De  I^M  Chtze  wd  Sons, 

"  G^ntlcmjen, 
*<  You  will  please  pay  the  process  of  the  cargo  of 
the  ^bjp  Pairiarchj  to  Messrs.  Fairlie^  Bonham  and  Co., 
or  their  order. 

<*  \  am,  gentlemeuy 

*'  Your  most  obedient  servant, 
«  J.  fVrefUmore:' 


«We 
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**  We  heteby  certify,  that  the  above  is  the  sighature       IBW. 

of  captain  J.  Wrentmorej  late  of  the  ship  Patriarch*  '  '   -  '"  ' 
<«  Londmiy  12th  Mtf,  1810.  «. 

«  22.  and  A  Thornton  and  BPirs^.''  PAiHtta 

The  Plaintlffi  also  handed  over  to  tlie  Defendants,  a 
letter  from  the  Plaintiffs  to  Messrs.  De  Lei  ClUze,  with- 
drawing atiy  claim  6f  Prehn. 

By  virtue  of  the  above  order  and  letter,  the  Defend- 
ailtB  on  the  90th  Jfefy,  1816,  received  from  Messrs.  JD* 
Les  Ckixe  the  proceeds  of  the  salvage,  amounting  ib 
19j30M.:  die  above  instrument  entitled  <<  Mcmorandom 
ftif  charter,"  wos  the  only  iftstrnment  in  the  nature  of  a 
diarter-party,  entered  into  at  Calcutta  between  Etnbrey 
and  J.  Wfentmore.  It  was  produced  by  the  Plalntiffi 
to  the  Defendants,  on  the  5th  Pthruary^  1817,  and  the 
present  action  was  brought  on  the  2£d  Jfoy,  1817. 
Accolrding  to  the  rate  of  freight  specified  In  the  said 
instrument,  had  the  part  of  the  cargo  so  saved  been 
deKvered  at  St.  Petcrsbttrgh,  the  freight  thereupoh  Would 
have  amounted  to  5102/.  85.;  the  expense  of  forwarding 
the  ©ame  from  Bribes  to  St.  Petersburgh  by  another 
v^essel,  would  have  been  480/.  85.,  bearing  the  sum  of 
46221.  as  the  j)ro  raid  freight  for  carrying  the  goods 
firotn  CalaUta  to  Bruges. 

The  question  for  the  opinion  of  the  Oourt  waS| 
whether  the  action  could  be  maintained.  If  the  Court 
should  be  of  opinion  that  the  action  could  be  main« 
taioed,  the  verdict  was  to  stand ;  otherwise  a  nonsuit 
was  to  be  entered.  And,  in  either  event,  the  ca^  was 
to  be  turned  into  a  special  verdict,  if  the  Court  should 
so  direct. 

Copley  Serjt,  for  the  Plaintiffs,  in  the  outset  confined 
hlm«elf  to  a  statement  of  the  agreement,  and  the  action 
which  bad  heea  brought  for  the  infringement  of  it. 

Best 


TbORNTOK 
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1818.  Best  Seijt.,  for  the  Defendants.    The  PLuntiffi  are 

the  agents  of  Prehn  the  owner,  and  if  he  cannot  mam- 
tain  the  action,  neither  can  they.  The  Defendants 
Fauiub.  represent  Fairliej  Ferguson  and  Co.  at  Calcutta^  the 
mortgagees  of  this  cargo,  purchased  there  by  money 
borrowed  from  them  by  Prekn^  and  secured  to  them  bj 
Prehn  by  indorsement  of  the  bills  of  lading.  The  words 
**  he  and  they  paying  freight,''  are  struck  out  of  the 
bills  of  lading:  the  goods  being  consigned  to  the  mort- 
gagee, no  freight  is  to  be  paid  to  Prehn  the  owner  and 
mortgagor.  But  it  is  sought  to  make  the  mortgagee 
-pay  freight  by  means  of  the  memorandum  for  charter, 
to  which  the  Defendants  were  not  privy,  the  ezist^ce 
of  which  was  not  known  to  them,  by  which,  in  fiict, 
Prehn  is  made  to  contract  with  himself^  to  pay  himself 
freight;  and  which,  consequently,  is  no  charter-party, 
or  cofia  partita,  from  the  want  of  two  contractiiig 
parties.  On  this  point,  therefore,  the  proof  of  the 
allegation  in  the  declaration  fails.  Neither  is  the  al« 
l^^ation,  that  Wrentmore  had  a  claim  upon  De  Lei 
Clme  for  his  pro  raid  freight  substantiated.  Inde- 
pendently of  the  absurdity  of  freight  being  payable 
by  an  owner  to  himself  which  is  much  the  same  as 
if  A.  should  make  a  lease  to  himself,  and  then  say 
that  the  rent  was  payable  to  himself  no  freight  was 
payable  in  this  case.  The  goods  were  wrecked  on 
the  coast.  De  Les  Cluze,  without  authority  from 
the  Defendants,  took  to  the  goods  saved,  and  sold 
them.  The  voyage  was  never  performed  according  to 
the  terms  of  the  charter-party,  and  in  such  case,  no 
freight  arises  pro  ratd  itineris.  [Gibbs  C.  J.  That  was 
decided  in  a  case  in  which  I  was  counsel  {a) ;  and  the 
previous  case  of  Hunter  v.  Prinsep[b)  is  to  the  same 
effect.] 

(a)     Osgood  y.   Groningf   %         (6)    zo  Bastf  394.    Mhtt 
Camfb  466.  on  Si^mgf  334.  4th  ed. 

Neither 
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Neither  is  there  any  consideration  for  the  supposed 
contract  which  is  a  mere  nudum  pactum ;  for  the  mort- 
gagees by  the  bargain  made  in  Indian  were  entitled  to 
have  the  cargo  brought  to  England  for  nothing,  and  the 
nnere  performance  of  an  act  which  a  man  is  bound  to  per- 
form is  no' consideration,  Harris  v.  Watson  (a),  Hitk  v. , 
Myrick.  {b)  The  agreement  is  only  to  pay  what  is  due^ 
and  none  is  due*  Until  the  Plaintiffi  pay  off  the 
26,O00/.9  the  Defendants  have  a  right  to  the  possession 
of  the  cargo. 


1818. 


Thormtoit 
Pairlis. 


Copley  in  reply.  The  Defendants  expressly  stipulate 
to  pay  the  difference  between  the  bills  drawn  by  Embrey 
on  the  Plaintiffs,  and  the  sum  of  30,000/.  insured  by 
the  Defendants  on  the  cargo  after  deducting  the  costs 
of  insurance.  The  engagement  is,  for  the  Defendants 
to  hold  themselves  accountable  for  the  Plaintiffs  as  the 
agents  of  Prehn.  The  nature  of  the  instrument,  and 
the  Defendants'  knowledge  Xhni  Embrey  was  supercargo^ 
and  that  Wrentmore  was  his  captain,  appear  on  the  face 
of  the  agreement.  The  relative  situation  of  the  parties, 
therefore,  was  well  known  to  the  Defendants.  The 
obgection  that  there  was  only  a  ^^  memorandum  for 
charter,"  and  no  charter-party  is  of  no  weight.  A  dis- 
pute existed,  and  the  parties  entered  into  the  agree- 
ment to  avoid  litigation  in  Antwerp:  the  existence 
of  the  dispute  was  a  consideration  for  the  agreement, 
of  which  the  Defendants  have  taken  the  benefit,  and 
which  they  cannot  now  abandon,  and  it  matters  not 
what  the  previous  rights  of  the  parties  might  have 
been. 

In  the  case  o£ Hunter  v.  Prinsepy  the  Master  proceeded 
without  orders  from  any  of  the  parties  concerned,^  but  it 


(a)  Peahf  N.  P.  C.  lot. 


{b)  %Campb.$ij. 


does 
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Faieui. 


1818,  Prehn*s  ckim  is  taken  ofl^  Wrentmori%  claim  is  taken 
Thornton  ^^'  ^^^  ^^  Defendants  receive  the  money  from  He  Les 
Cluze:  But,  it  is  said,  there  was  no  pro  rata  fraght 
due.  This  decision  leaves  that  question  untouched. 
The  Defendants  might  have  contested  that  right ;  but, 
by  this  arrangement,  they  alter  the  state  of  things,  and 
subject  the  question,  if  now  material,  to  be  decided  by 
a  different  law.  It  is  said  that  the  Defendants  only 
agree  to  pay  so  much  as,  according  to  strict  law^  shall  be 
due.  I  do  not  think  that  such  is  the  construction  of  the 
contract :  I  think  it  clear,  on  the  language  of  the  agree- 
ment, that  the  parties,  on  what  previous  ground  I 
know  not,  fully  agreed  among  themselves  that  this  was 
a  case  in  which  freight  pro  rata  accrued;  but,  not 
having  the  charter-party  with  them,  th6y  could  not 
exactly  define  the  amount,  though  they  guess  it  very 
nearly. 

I,  therefore,  think  that  there  was  a  good  consider^ 
ation  for  this  agreement,  [and  that  the  Plaintifib  are 
entitled  to  recover. 


The  rest  of  the  Court  concurred,  and  gave 

Judgment  for  the  Plaintifi. 


Lens  Serjt.  then  applied  to  have  the  case  turned  into 
a  special  verdict.  The  Court  took  time  to  consider  the 
application,  and,  on  a  subsequent  day,  stated  their 
opinion  that  there  was  no  ground  for  granting  it. 


IN  THB  Firry*isiGUTH  Year  of  G£0RG£  III. 


Richard  Crafts  v.  Tritton.  ^^^  ^g^ 

ASSUMPSIT.     The  declaration  contained  counts  for  j.  mortgaged 

money  lent,  paid,  had  and  received,  with  a  count  ^  *'^*«»  ^" 

for  interest.     At  the  trial  before  Graham  B.  {Maidstone  ^  c^'by^iT 

%>ring  assizes,   1818),  the  following  facts   were  given  indenture  in 

in  evidence.     By  indenture  of  the  3d  December^  1808,  T^^\  ^1  . 
•'  ,  joined  A,  m 

made  between  John  Crafts^  the  Plainti£^  and  James  chaining  an 

Lasey^  John  Crafts  mortgaged  an  estate,  of  which  he  f  f**^'  ^^^^ 

was  sole  owner,  to  Laset/  for  SOOl.  for  the  term  of  600  J\  fw^^Jr  ^' 

years,  and  in  the  same  indenture  the  Plaintiff  joined  security ;  and 

John  Crafts  in  charging  an  estate,  of  which  they  were      *^  ,  .* 

jointly  seised,  as  a  further  security  to  Lasey.     On  the  joint  bond  for 

same  day  the  Plaintiff  and  John  Crafts  gave  a  joint  bond  Payment  of 

to  Lase^f  conditioned  for  the  payment  of  the  300/.  and  in-  vanced.    A, 

terest  by  John  Crajis,  and  due  performance  of  the  cove-  aftcnx-ards,  by 

nants  in  the  mortgage  deed.     By  indenture  of  the  24th  1*^"*'  ^°  ""'^''^ 
o  o  J  js.  >vas  no 

January^  1812,  made  between  John  Crafts  and  the  De-  party,  sold  the 
fendant,  reciting  the  indenture  of  mortgage;  that  there  **^*^^»  ^'»  «o^« 
was  then  due  on  the  security  300/.  only ;  that  the  Defend-  />„  who' cove- 
aut  had  contracted  with  John  Crafts  for  the  purchase  of  suited  with 
his  estate  for  325/. ;  and  that  it  had  been  agreed  that  25/.  J^^  sum  ad^' 
should  be  paid  by  the  Defendant  to  John  Crafts^  and  the  vanced  on 
remaining  300/.  to  Lasey  in  discharge  of  the  mortcaffe  "^"l^^ge  to 
debt ;  John  Crafts  conveyed  the  estate  to  the  Defend-  demnify  A. 
ant  in  fee,  and  the  Defendant  covenanted  with  John  ^"^  •^-  ^^om 
Crafts  to  pay  to  Lasey  the  300/.,  and  also  to  indemnify  ont^^^B^  was 
JoAn  Crafts  and  the  Plaintiff  from  the  payment  of  the  called  on  by 

Ct  for  pay- 
.    .  ment  of  the 

pnndpal  and  interest  of  the  money  lent  on  mortgage,  which  2*.  accordingly  paid : 
Held,  tliat  B.  was  not  entitled  to  recover  this  sum  from  D*  in  an  action  againsi  him 
for  money  paid  to  his  use. 

Vol.  VIIL  C  c  same 
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same  sum  and  interest.  In  the  year  1817,  the  Plaintiff, 
being  called  on  by  Lasey  for  the  principal  and  interest 
then  due  on  the  mortgage  security,  paid  to  him  the 
sum  of  S08/.  ^s.  lOd.,  in  consequence  of  the  Defend- 
ant's inability  to  pay  the  same.  For  this  sum  the  Plain- 
tiff brought  the  present  action. 

For  the  Defendant  it  was  urged,  that  this  action  was 
not  maintainable,  as  the  Defendant  should  have  been 
sued  on  his  covenant  of  indemnity,  on  which  alone  he 
was  liable.  Graham  B.  was  of  opinion  that  the  action 
could  not  be  sustained,  and  directed  «  nonsuit,  with 
liberty  to  the  Plaintiff  to  mov^  to  set  it  asiJe^  and  have 
a  verdict  entered.    Accordingly, 

Best  Serjt  having  in  the  last  term  obtabed  a  role 
nisi  to  that  e&ct, 

Lens  Seijt.  now  shewed  cause  against  the  rule.  If 
there  were  no  other  remedy  by  which  tlie  Plnintiff  might 
be  ultimately  indemnified,  the  law  might  assist  him  with 
one,  and  enable  him  to  bring  his  action  for  money  paid. 
But  the  rule  only  applies  where  no  other  remedy  exists, 
and  cannot  be  brought  to  bear  on  this  case,  where  there 
is  a  plain  remedy  on  the  covenant. 

Best^  in  support  of  his  rule.  It  will  not  be  disputed 
that  the  Defendant  ought  to  pay  the  money  sought  io 
be  recovered;  and  the  most  simple,  most  direct,  and 
most  convenient  course  is  to  permit  the  PlaintiiH  ^^^ 
ought  not  to  have  been  called  on  to  pay,  but  who  has 
paid  it,  to  recover  in  this  form  of  action.  If  a  remedy 
of  a  higher  nature  had  been  provided,  this  species  of 
action  would  have  been  barred ;  but  the  Plaintiff,  who 
is  no  party  to  the  deed  containing  the  covenant  to  in- 
demnify,, is  provided  with  no  remedy  of  a  higher  na- 
ture,  and  the  rule  of  exclusion  has  never  been  carried 

farther 
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fbrther  than  to  cases  where  the  PlaintifF  has  himself 
such  a  remedy^  as  in  Toussaini  t.  Martinnant.  (a)  Th« 
reason  of  the  thing  does  not  extend  to  tlie  Ciise  wher^ 
one  has  the  power  to  compel  another  to  sue  for  hittij 
Here  the  Plaintiff,  being  no  party  to.  the  deed,  is  not 
estopped^  but  left  at  large  to  take  ahy  remedy  which 
the  law  gives  him  :  if  hd  had  taken  a  higher  security^ 
it  might  have  been  construed  into  a  sott  of  contract 
that  he  woald  take  that  remedy  only  which  he  had 
elected. 

If  it  be  arged  that  the  Plaintiff  has  paid  voluntarily 
add  without  compulsion ;  the  answer  is,  that  he  hds  paid 
under  a  liability.  He  was  not  bound  to  wtiit  for  ati 
arrest,  or  to  wait  till  he  was  sued,  and  had  incurred 
oostJs  in  the  hopeless  defence  of  ati  action  for  k  sum 
whkh  he  knew  he  was  bound  to  pay.  The  payment  is, 
theiii  to  all  intents,  a  compulsory  payment,  and  comes 
within  the  case  of  EsaU  v*  Partridge  (&),  where  a 
strtnger,  whose  goods  were  distrained  on  the  premises  of 
another  for  rent  arrear,  was  obliged  to  pay  the  rent  to 
redeem  them.  Here  the  Plaintiff  has  be^n  compelled 
to  pay  money  for  the  Defendant,  who,  but  for  the  Plaih- 
tiff,  roust  have  paid  it ;  the  Defendant  is  thereby  re^ 
li«vedfrom  the  payment,  and  reaps  immediate  advantage; 
the  moneys  therefore^  has  been  compulsorily  paid  by  the 
Piaitttiff,  strictly  for  the  use  of  the  Defendant,  who  is 
liable  to  tb^  Plaintiff  under  the  present  form  of  action. 


CaAHy 


GiBBS  C.  J.  My  Brother  Best  has  argued  this  ques^ 
tion  with  great  ingenuity  and  perspicuity,  and  has  given 
great  effect  to  his  argument,  by  confining  himself  abso* 
lutely  to  the  material  points  of  the  case.  I  think  it 
necessary  to  go  through  his  propositions,  in  order  to 
shew  where  we  agree  with  him  and  where  we  differ  from 


(a)  ar.JR.ioo. 


(i)  tr.js.3o8. 


Cc  2 


him. 
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him.     In  this  case,  originally,  Bickard  and  Jakn  Crafts 
were  sureties  to  Lasey  for  payment  to  him  of  the  som 
of  3002.  by  Jokn  Crqftsj  and  two  mortgages,  (or  rather 
a  mortgage  on  an  estate,  the  sole  property  of  John^  and 
on  an  estate  the  joint  property  of  Richard  and  Jokn^) 
were  given.     If  Bichard  had  paid,  he  would  have  paid 
as  surety  for  John.     Without  deciding  the  point,  I  am 
much  inclined  to  go  thus  &r  with  my  Brother  Besiy  in 
agreeing,  that  lijohn  had  merely  transferred  to  Triifym, 
the  Defendant,  his  interest  in  the  estate^  whidi  was  sub- 
ject to  John^s  debt  to  Ijosey^  he  would  by  his  own  con- 
duct, have  substituted  Trittm  for  himself  and  made 
Bichard  the  surety  for  TritUm  ;  and  that,  if  Bichard  had 
been  forced  to  pay,  he  would  have  paid  as  surety  for  Trii- 
toftf  who  ought  to  have  paid.     But  this  proposition  is 
founded  on  the  supposition  that  John  Crafts  placed  Trit- 
ton  precisely  in  his  places  whereas  this  case  is  widely  dif- 
ferent    Tritton  purchased  from  John  Crafts  ;  he  might 
have  taken  his  conveyance  without  any  intercourse  with 
Lasey^  and  if  he  had  been  inclined  to  deal  with  Las^^  he 
might  have  dealt  with  him  on  his   own  terms.     But 
Tritton  enters  into  a  specific  obligation  by  his  purchase- 
deed  :  he  is  bound  by  that;  and  he  confines  himself  to 
that  specific  liability,  which  he  by  his  deed  has  created, 
namely,  to  a  covenant  by  himself  with  John  Crafts^  on 
behalf  of  John  Crafts^  and  also  on  behalf  of  Bichard 
Crafts:  and  the  only  remedy  to  which  Bichard  Crafts 
can   have  recoui^se,   is  an  action  by  John  Crafts  upon 
that  covenant.    The  rule  must,  therefore,  be  dischai^. 

Rule  dischaiged. 
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HuRB£LL  V.  Wink.  Maj  ^ 

JDEPLEVIN*    The  Defendant  avowed,  as  overseer  of  Replevin. 

the  parish  of  Rcyleigh,  that  the  goods  were  taken  ^\^J^2^ 

in  distress,  under  stat.  43  Eliz.     Plea,  de  itgwrid.     At  the  taking,  as 

the  trial,  before  Wood  B.  {Essex  Lent  assizes,  1818)  the  ovwieer  of  the 

following  fects  were  proved.     On  the  9th«^iifiary,  1817,  SSit^43  ^^^ 

a  distress- warrant  was  signed  by  the  magistrates,  di-  by  virtiie  of  a 

rected  to  the  churchwardens  and  overseers  of  the  poor  ™*^  ^"^" 

rant  for  an 
of  the  parish  of  Bayleigh^  for  distraining  the  goods  of  aggregate  turn 

the  Plaintiff  for  the  sum  of  1 OAU  17s.,  bang  the  aggre-  ^^  ^  "^^w* 

gate  amount  of  seven  several  poor-rates.     On  the  exe*  ^  ^  ^^j^ 

cution  of  this  warrant  the  Plaintiff  replevied ;  and  at  the  were  confirm- 

Epiphany  session ,  1 8 1 7,  the  Plaintiff  entered  and  respited  ^  ®"  »PP«t 
1^.  ,  .  .  .1  1  .       o      on  the  ground 

his  appeal  agamst  the  said  rates,  and  gave  notice  for  of  the  appel- 

trial  at  the  Easter  session  following,  when  he  was  obliged  ^^  not  being 

to  abandon  his  appeal  against  the  first  six  rates,  on  the  ^    the^odier 

ground  of  not  being  in  time  for  appealing ;  and  the  re-  bemg  then 

spondents  then  consented  that  the  last  rates  should  be  ^'"■'*«^  ^7 

content.     It 
quashed,  on  the  ground  of  non-occupancy  by  the  Plain-  ^^  not  appear 

tiff  at  the  time  of  the  allowance  of  the  rate.     In  the  that  any  pre- 

first  rate,  after  the  rental,  the  premises  were  rated  as  ^  y^ 

**  late  HurrelPsy  now .-  '*  and  in  the  sub-  made  preyi- 

sequent  rates,  as  *' laXe  Samtiel  Hurrell  i"    and,  at  the  f«^ytoUie 

1  *•       1     -r*!  ••«•!•         1    Mwiing  of  the 
trial  of  the  cause,  the  counsel  for  the  Plamtiff  objected,  wairot.  The 

jurjr  found  a 
ver&t  for  the  Defendant  for  the  aggregate  sum  of  the  six  rates,  deducting  the 
amoant  of  the  other.  The  Court  set  aside  this  verdict*  and  directed  a  verdict  for 
the  Plaintifify  holding  that  this  case  was  to  be  distinguished  from  the  case  of  a  dis- 
tress for  rent*  and  that  a  precise  demand  was  necessary  previous  to  the  issuing  of 
the  warrant  of  distresR,  contrary  to  the  opinion  of  fFbod  B.,  before  whom  the  cause 
was  tried. 
Hurreli  was  rated  to  the  poor  of  R.     In  the  first  rate*  after  the  statement  of  the 

rentals  the  description  was  <«  late  HurreiPsf  now^ ;**  and  in  the  subsc* 

^ent  rates,  **  late  Samuel  Hurreli  .*"  Held  sufficient  by  Wood  B,  at  Nisi  Friuii 

C  c  8  first, 
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}81P»       first,  that  the  Plaintiff  ought  to  have  been  named  in  the 

Ij^"'*^       rate ;  but  Wood  B.,  on  the  authority  of  Rex  v.  Paiiis- 

9,  mck  {a),  overruled  this  objection.    The  second  objection 

Wink*  was,  that  the  warrant  pf  distress  was  ^ad,  on  account  of 
its  being  a  warrant  to  levy  for  the  aggregate  amount 
of  seven  rates,  (the  last  of  which  was  quashed,  on  appeal 
after  the  distress,)  whereas  there  should  have  been  a 
distinct  warrant  for  each  rate.  Rex  v.  Ncwcomb  (b)  and 
Forty  V.  Imber  {c)  were  cited ;  but  the  case  mpst  relied  on 
by  the  Pkiinliff  was  that  of  Milward  v.  Cajfftn.{d) 
Wood  B«  having  expressed  his  opiniorl  in  disfavour  of 
the  objection,  and  having  declared  that  he  could  not 
disUnguish  this  case  from  the  case  of  a  distress  for  reiif, 
(where,  if  the  rent  due  be  less  than  the  suni  for  whidi 
the  avowry  is  made,  such  avowry  is  not  vrcious,)  die 
jury  found  a  verdict  for  the  Defendant  for  the  sum  ct 
dSL  4s.j  being  the  remainder  of  the  amotint  of  the 
aggregate  rates,  after  deducting  the  last  of  them.  The 
learned  Judge  having  reserved  the  last  point  fct  the 
opinion  of  this  Court, 

Best  Serjt.,  in  the  last  term,  obtained  ft  rale  nisi  to 
86t  aside  the  verdict,  and,  instead  thereof;  to  ent^^  a 
verdict  for  the  Plaintiff.    And  now. 

Lens  Seijt.  shewed  cause.  One  warrant  of  distress 
for  the  aggregate  amount  of  several  duties  imposed  by 
different  acts  of  parliament,  each  giving  a  power  of  dis- 
tress, is  legal,  Patchett  v.  Bancroft,  [e)  Since  the  statute 
11  G.2.  €•  19.,  there  has  been  no  case  where,  if  it 
t  umed  out  that  less  rent  was  due  than  the  Defemlaat 
bad  avowed  for,  he  has  not  been  holden  to  be  entitled 


(a)  %  Noiafif  zxo.   3d  edition.         (c)  6  Eatt,  434. 

JBlwr.  S.  C.  465.  '  (J)  %  m  BJ.  1330. 

(i)  ^T.R.$6Z.  '    (e)  7  T.R.  367. 

to 
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to  reeoTer  for  so  much  as  was  doe  {a) ;  a  distitss  fisr 
poor-rates  is  analogous  to  a  distress  for  rent;  and  the 
Defendant  having  avowed  for  the  whole  seven  rates,  is 
entitled  to  a  verdict  for  six. 


Besi  Ser}t.y  in  support  of  his  rule,  was  stopped  by 

The  Courts  who  held,  that  this  case  was  to  be  distin- 
guished from  the  case  of  a  distress  for  rent ;  and  that 
the  party  rated  was  entitled  to  a  precise  demand  of  the 
sum  actually  due  for  the  poor-rate,  previously  to  the 
issuing  of  the  warrant  of  distress.  As  no  such  demand 
appeared  to  have  been  made  in  this  case,  they  made  the 
rule 

Absolute* 

(a)  By  Blknborougb  C.  J.  Forty  v.  Imbert  6  BojU  437- 


(IN  THE  EXCHEQUER  CHAMBER.) 


Solly  v.  Weiss. 


May  30. 


TUEISS  sued  SoUy  in  K.  B.  in  assumpsit^  and,  after  Assumpsit  in 

havinff  declared    against    him   in  the  four    first  ^*  ®;  ^'^^^ -?• 
^  ,  ,  ,  ,  1  .     r  .     was  indebted 

counts,  for  work  and  labour  as  his  factor  or  agent,  m  to  ^.  in  a 

selling,  purchasing,  shipping,  stowing,  and  keeping  in  certain  sum 

warehouses  divers  goods  and  merchandizes,  averred  in   ?![Ji!^.!u- 
9 .  commission 

the  fifth  count  that  he  was  indebted  to  him  in  a  certain  and  reward 

sum,  for  certain  commission  and  reward  due,  and  of  *^."t'  ^^  ^, 

right  payable 

from  jB.  to  jf» 
for  and  in  respect  of  A.  at  B.*8  request,  having  guaranteed  the  payment  of  divers 
goods  by  A-  before  then  sold,  as  B.'s  fac^-or  to  third  persons,  and  that,  in  consider- 
ation thereof,  B.  afterwards  promised  to  pay  A.  the  said  sum.  Verdict  for  ^.,  and 
judgment  thereon. 
The  Court  {Cam,  Seaceb.)  affirmed  the  judgment  on  error. 

C  c  4  right 
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18i8»  right  payable  from  Solfy  to  fVeiss^  for  and  in  respect  of 
WeisSi  at  the  like  special  instance  and  request  of  Solfy^ 
having  guaranteed  the  payment  of  di  vera  goods  and  mer- 
chandizes by  him  before  then  sold,  as  the  (actor  and  agent 
of  Weiss,  to  divei*s  persons ;  and  that,  being  so  indebted, 
Solly,  in  consideration  thereof,  afterwards  undertook  and 
faithfully  promised  to  pay  the  same.  Counts  for  interest 
and  the  money  counts.  Plea,  general  issue.  At  the 
trial  the  jury  found  a  verdict  for  Weiss ;  and  judgment 
was  sigi^ed  accordingly. 

SoUjf  assigned  for  error,  that  no  certain  or  sufficient 
consideration  was  stated  in  the  fifth  count  of  the  de- 
claration for  the  promise  and  undertaking  of  Salfyt 
therein  supposed  to  have  been  made,  and  that  the  fifth 
count  was  wholly  insufficient  and  informal,  in  not  stating 
how  and  in  what  manner  or  to  whom  Weiss  guaranteed 
the  payment  therein  mentioned,  and  that  the  consider- 
ation stated  in  the  fiflh  count  was  not  sufficient  to  sup- 
port the  said  promise,  and  that  the  said  fifth  count  was 
in  other  respects  too  general  and  uncertain,  and  in- 
formal. 

Joinder  in  error* 

Taidy,  for  the  Plaintiff  in  error.  The  consideration 
in  indebitatus  assumpsit  must  always  be  executed. 
When  the  consideration  stated  is  merely  an  engage- 
ment or  promise  by  the  Plaintiff,  it  is  not  an  exe- 
cuted consideration ;  nor  will  indebitatus  assumpsit 
lie  on  mutual  promises;  Hard^%  case,  (a)  The  hav- 
ing guaranteed  the  payment  of  goods,  is  merely  the 
having  made  an  Engagement  or  promise  in  the  nature 
of  guarantee^  and  no  commission  or  reward  is  neces- 
sarily due  for  having  so  guaranteed.  If  it  be  said  that, 
by  the  agreement,  in  the  present  case,  it  was  stipulated 

(a)  iMi.%^, 

th9t 


SoUsY 
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that  flometiung  should  be  paid  for  the  guarantee,  it        1818* 
shews  clearly  that  this  agreement  should  be  stated.     In 
Wise  V.  fVise  (a)  an  executor  declared  in  assumpsit  that 
the  Defendant,  being  indebted  to  the  testator  201.  quas       Weiss. 
iUi  sohnsse  debuit  secundum  agreamentum  inter  eos  habif^ 
promised  to  pay,  and,  after  verdict  upon  mrn-assumpsit 
judgment  was  stayed ;  ^'  for  this  is  no  more  than  a  general 
indebitatus  assumpsit^  because  it  does  not  appear  what 
the  agreement  was,  by  deed  or  without  deed,  by  oblig- 
ation, or  how;"    and  in  Hibbert  v.  Courthope{b)   the 
reason  why  the  Plaintiff  is  bound  to  shew  wherein  the 
Defendant  is  indebted,  is  given,  viz,  that  it  may  appear 
to  the  Court  that  it  is  not  a  debt  on  record  or  specialty. 
But  what   the  agreement  was  here,  to  whom  it.  was 
made,  and  whether  it  was  extended  to  the  whole  value 
or  to  a  part  only  of  the  goods  is  quite  uncertain.     In 
Caruthers  v.  Graham  (c),  the  count  stated  that  the  De- 
fendants were  indebted  f^  for  certain  commissions  before 
that  time,  and  then  due  and  payable  f  here  it  is  stated, 
^'  for  certain  commission  and  reward  due  and  of  right 
payable^''  without  saying  when ;  nor  is  there  any  sub- 
stantial consideration  stated  to  support  this  count. 

CampbeUj  contrdj  stopped  by  the  Court. 

GiBBS  C.  J.  In  the  fifth  count  of  this  declaration  it 
is  stated,  that  the  Defendant  below  was  indebted  to  the 
Plaintiff  below  in  a  certain  sum,  for  certain  commission 
and  reward,  due  and  of  right  payable  from  the  Defend- 
ant below  to  the  Plaintiff  below,  for  and  in  respect  of 
the  Plaintiff  below  having  guaranteed  the  payment  of 
divers  goods,  &c.  by  him  before  then  sold,  as  the  factor 
and  agent  of  the  Defendant  below,  to  divers  persons,  at 
his  request ;  and  that,  in  consideration  thereof,  the  De* 

(a)  %  Uv*  s «•        (^)  Cartif*  a76«        ( ^ )  Z4  ^^^^i  57^' 

fendant 
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1818.  fendant  below  promised  to  pay  to  the  PlaintiflP  below 
the  said  sum.  We  think  that  this  count  is  sufficient  in 
law.  A  factor  is  entitled  to  his  commission,  immediately 
upon  effecting  the  sale,  and,  upon  the  promise  stated  in 
the  count,  the  commission  became  payable.  In  Car- 
rutkers  v.  Graham^  the  same  point,  or  one  similar  in 
principle,  has  arisen,  and  though  it  is  not  stated  here,  in 
terms,  as  in  that  case,  to  whom  the  guarantee  was  given, 
it  is  stated  here,  that  the  Plaintiff  below  sold  the  goods 
as  factor  to  the  Defendant  below ;  and  it  is  clear,  from 
the  context,  that  the  Plaintiff  below  gave  the  guarantee 
to  the  Defendant  below. 

Judgment  affirmed. 
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1S18. 

At^tHONY  Hill  v.  Thompson  and  Forman. 


T[^HIS  was   an   action   directed   by  the  Lord  Chan-  A  patent  had 

celior  (a)  to  try  the  validity  of  a  patent  for  « the  5**"  °^**?*^ 
^   '  •       '.  ^  y  for «« the  m- 

invention    of  certain    improvements    in    the   smelling  ventlon  of  cer^ 

and  working  of  iron,"  granted  to  the   Plaintiff   28tb  ***"  improve- 

Jw/y,  1814.       The  dechirdtion  charged  the  Pefendant  gnxeltine  and 

with  the  infrin«rement,  in  various  counts,  in  a  variety  of  working  of 

ways.     Plea,  general  issue.     At  the  trial  before  Dallas  "^^  • 

•^  '^  the  patentee, 

J.  [fVestminstcr  sittings  after  Michqelmas  term  lastj)  the  in  hU  ipeci. 

fication,  de- 
clared, that 
hk  iaipiovements  coosiated  in  certain  procecies  thereinafter  Mi  fottht  by  which  the 
iron  conuined  in  slags  or  cinders,  produced  from  the  several  fumacet,  was,  by 
imelting,  brought  into  the  state  of  bar  iron,  (whether  all  tiie  sorts  of  the  said  slags* 
or  any  oir  them,  were  mixed  together  and  used,  or  whether  all  the  iorts  of  the  said 
tlags,  or  ^ny  o^e  or  more  of  them,  were  compounded  with  iron  stones  or  iron  oreSf 
or  with  both  of  them  ;  whether  all  the  said  several  compounds  were  used  together, 
or  whether  only  one  or  more  of  them  were  used,)  and  ftoher,  m  the  use  and  appli- 
catioa  of  lime  to  iron  subsequently  to  the  operation  of  the  blufe-fumace,  whereby 
that  quality  in  iron  called  "  cold  short"  was  prevented.  The  patentee  then  de- 
cUred,  that  in  the  smelting  he  used  a  mixture  of  lime  and  mine  rubbish,  and  stated 
thdr  proportions,  and  also  the  various  processes,  compounds,  and  proportions  used  in 
the  dlferept  furnaces  in  the  sxneltifig  and  working ;  and  further  declared  that  he  had 
dueo^rrfJ  that  the  addition  of  lime  or  limestone,  or  other  subsunces  consisting 
chiefly  of  lime*  and  free,  or  nearly  free,  from  any  ingredient  known  to  be  hurtful  to 
^  quality  ol  iroBf  would  sufficiently  prevent  or  remedy  that  quality  in  iron  called 
coid  *bortf  and  would  render  such  iron  more  tough  when  cold. 

On  the  trial  of  an  action  for  the  infringement  of  this  patent,  it  appeared  that  iron 
had  before  been  extracted  from  slags,  that  it  had  been  previously  discoveredf  and 
even  publishj^d,  that  the  application  of  lime  would  prevent  the  quality  called  cold 
iborty  that  such  application  had  been  used  for  that  purpose  in  an  extensive  iron 
work  for  a  seriek  of  years  previous  to  the  date  of  the  patent ;  and  that  the  Defend- 
ants had  nu  worked  according  to  the  processes*  compounds,  and  proportions  de- 
Kribed  in  the  specification,  for  that  they  frequently  varied  the  proportions,  and,  in 
one  instance,  omitted  one  of  the  ingredients  altogether,  with  an  equally  successful 
result :  Held,  by  three  judges,  Gibbs  C.J.  absentia  that  there  had  been  no  infringe- 
ment, and  that  the  patent  was  void,  the  invention  claimed  not  being  new* 


(a)  See  3  Merivakt  t%%» 

P^tiff'l 
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1818.  Plaintiff's  specification,  dated  25th  January^  1813,  was 
proved,  which,  after  reciting  the  patent  in  the  usual 
way,  proceeded  as  follows : 

^*  I,  the  said  Anthony  Hill,  do  hereby  declare  that 
the  nature  of  my  said  inventibn,  and  manner  of  per- 
forming the  same,  are  fully  described  and  ascertained 
in  manner  following,  that  is  to  say,  my  said  improve- 
ments do  consist  in  the  manipulations,  processes,  and 
means  hereinafter  described  and  set  forth,  and  by  which 
the  iron  cotitained  in  the  several  sorts  of  slags  or  cin- 
dersy  produced  in  or  obtained  from  the  refinery  Jitmace^ 
the  puddling  furnace^  and  the  balling  or  reheating  fur- 
naccj  and  which   are  produced  in  consequence  of  or  ly 
or  during  the  operations  of  rollings   or  hy  axiy  treat- 
ment to  which  the  crude  or  pig  iron  of  the  blast  jvrnaa 
may  be  or  is  usually  subjected^  in  order  to  improoe  or 
alter  the  quality  of  the  same^  is  by  smelting  or  working 
made  into  or  brought  into  the  state  of  bar  iron,  whether 
only  one  of  the  said  several  sorts  of  slags  or  cinders  be 
used,  or  whether  all  the  said  sorts  of  the  said  slags  or 
cinders,  or  any  of  the  said  several  sorts  of  them,  be 
mixed  together  and  used,  or  whether  all  the  said  sorts 
of  the  said  slags  or  cinders,  or  any  one  or  more  of  the 
said  sorts  of  them  be  compounded  with  iron  stones  or 
iron  ores,  or  with  both  of  them,  whether  all  the  said 
several  compounds  be  used  together,  or  whether  only 
one  or  more  of  the  said  several  compounds  be  used,  or 
whether  only  one  of  the  several  sorts  of  crude  or  pig 
iron  obtained  from  the  said  slags  or  cinders,  or  the 
aforesaid  mixtures  of  them  be  used,  or  whether  all  or 
any  of  the  said  several  sorts  of  crude  or  pig  iron  be 
mixed  or  used  together,  or  whether  they  or  any  one  or 
more  of  them  be  mixed  with  any  one  or  more  sort  or 
sorts  of  any  other  crude  or  pig  iron  and  used,  or  whe- 
ther only  one  of  the  several  sorts  of  crude  or  pig  iron 
obtained  from  all  or  any  or  either  of  the  said  com* 
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pounds  of  the  said  slags  or  cinders  with  iron  stones  or        1818* 
ores  be  used,  or  whether  all  or  any  of  the  said  last-  " 

mentioned  several  sorts  of  crude  or  pig  iron  be  mixed  v 

and  used  together)  or  whether  they  or  any  one  or  more  Thompsom. 
of  them  be  mixed  with  any  one  or  more  sort  or  sorts  of 
any  other  crude  or  pig  iron  and  used ;  or  whether  all 
or  any  or  either  of  the  aforesaid  sorts  of  crude  or  pig 
iron  be  compounded  and  used  with  refined  metal  ob- 
tained from  the  said  slags  or  cinders,  or  from  the  said 
mixtures  thereof,  or  from  the  said  compounds  of  the  said 
slags  or  cinders  with  iron  stones  and  ores,  or  with  the 
refined  metal  of  any  other  iron,  or  whether  only  one  of 
the  several  sorts  of  refined  metal  obtained  from  the  said 
slags  or  cinders,  or  from  the  said  mixtures  thereof,  or  from 
the  said  last-mentioned  compounds  be  used,  or  whether 
all  or  any  of  the  said  last-mentioned  refined  metals  be 
mixed  and  used  together,  or  whether  they  or  any  one 
or  more  of  them  be  mixed  with  any  one  or  more  sort 
or  sorts  of  refined  metal  of  any  other  iron  and  used,  or 
whether  only  one  of  the  several  sorts  of  puddled  iron 
obtained  from  the  said  slags  or  cinders,  or  from  the  said 
mixtures  thereof,  or  from  the  said  last-mentioned  com- 
pounds be  used,  or  whether  all  or  any  of  the  said  last- 
mentioned  puddled  irons  be  mixed  and  used  together, 
or  whether  they  or  any  one  or  more  of  them  be  mixed 
with  any  one  or  more  sort  or  sorts  of  any  other  puddled 
iron  and  used.  And  that  my  said  improvements  do 
further  consist  in  the  use  and  application  of  lime  to 
iron  subsequently  to  the  operations  of  the  binst-furnace, 
whereby  that  quality  in  iron  from  which  the  iron  is 
called  **  cold  short,''  howsoever  and  from  whatever 
substance  such  iron  be  obtained,  is  sufficiently  pre- 
vented or  remedied,  and  by  which  such  iron  is  rendered 
more  tough  when  cold.  And  I  do  further  declare,  that 
in  the  said  smelting  and  working,  I  do  use  a  mixture 
of  lime  or  limestone,  and  of  the  substance  in  which  the 

iron 


jgO  CASES  IN  TRINITY  TERM 

1818.  ral  sorts  of  erode  or  pig  iron  be  mixed  and  used 
leather,  or  whether  they  or  any  <me  or  more  be 
mixed  with  any  one  or  more  sort  or  sorts  of  any  other 
crude  or  pig  iron,  and  used ;  or  whether  all  or  any  or 
either  of  the  aforesaid  sorts  of  erode  or  pig  iron  be 
compounded  and  used  with  refined  metal,  obtained  firom 
the  said  slags  or  cinders,  with  iron  stones  or  ores,  or 
with  the  refined  metal  of  any  other  iron,  and  used ;  or 
whether  only  one  of  the  several  sorts  of  refined  metal 
obtained  from  the  said  slogs  or  cinders,  or  from  the  said 
mixtures  thereof,  or  firom  the  said  last-mentioned  com- 
pounds, be  used,  or  whether  all  or  any  of  the  said  last- 
mentioned  refined  metals  be  mixed  and  used  together, 
or  whether  they  or  any  one  or  more  of  them  be  mixed 
with  any  one  or  more  sort  or  sorts  of  refined  metal  firom 
any  other  iron,  and  used ;  or  whether  only  one  of  the 
several  sorts  of  puddled  iron,  obtained  from  the  said  slags 
or  cinders,  or  from  the  said  mixtures  thereof,  or  firom  the 
said  last-mentioned  compounds,  be  used  ;  or  whether  all 
or  any  of  the  said  last-mentioned  puddled  iron  be  mixed 
and  used  together ;  or  whether  they  or  any  one  or  more 
of  them  be  mixed  with  any  one  or  more  sort  or  sorts 
of  any  other  puddled  iron,  and  used.  And  I  do  fiir- 
ther  declare,  that  /  have  discovered  that  the  addition  of 
lime  or  limestone^  w  other  siibstances  consisting  chiefijf  (f 
lime^  and  free  or  nearly  free  from  any  ingredient  kwnm 
to  be  hurt/id  to  the  quality  of  iron^  will  sufflcienily  pre- 
vent or  remedy  that  quality  in  iron  from  which  the  iron  is 
called  cold  shorty  and  will  render  such  iron  more  tough 
when  cold ;  and  I  do,  for  this  purpose,  if  the  iron,  how- 
soever and  from  whatever  substance  the  same  may  have 
been  obtained,  be  expected  to  prove  coldrshort,  add  a 
portion  of  lime  or  limestone,  or  of  the  other  said  sub- 
stances, of  which  the  quantity  must  be  regulated  by  the 
quality  of  the  iron  to  be  operated  upon,  and  by  the 
quality  of  the  uron  wished  to  be  produced ;  and  furtheri 

that 
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that  the  said  lime  or  limestone,  or  other  aforesaid  sub-       1818. 
stances,  may  be  added  to  the  iron  at  any  time  subse-     ^— "v^^ 
quently  to  the  reduction  thereof;  in  the  blast-furnace,  ^ 

and  prior  to  the  iron  becoming  clotted,  or  coming  into  Thomf:oh. 
nature,  whether  the  same  be  added  to  the  iron  while  it 
is  in  the  refining  or  in  the  puddling  furnace,  or  in  both 
of  them,  or  previous  to  the  said  iron  being  put  into 
either  of  the  said  furnaces.  And  further,  that  I  do,  in 
preference^  add  guick  lime  instead  of  limestone,  or  the 
said  other  substances  (either  of  which,  as  to  quantity, 
whensoever  and  howsoever  so  used,  may  be  consider- 
ably varied,}  to  the  iron  in  the  refinery-fiirnace  and  in 
the  puddling-furnace.  And  I  do  further  declare  that 
I  do  greatly  prefer  to  mix  or  add,  in  the  refinery- 
iurnace,  about  from  one-fourth  to  one-third,  by  weight, 
of  the  crude  or  pig  iron  which  has  been  obtained  irom 
the  slags  or  cinders,  with  three-fourths  or  two-thirds  of 
the  crude  or  pig  iron,  which  has  been  obtained  from 
the  iron  stones.  And  I  do  further  declare,  that^  for  the 
operation  in  the  refinery-furnace^  I  do  add  the  lime  as 
it  is  obtained  from  the  kiln,  in  the  proportion  of  one- 
^xtieth  to  one-fortieth  part,  by  weight,  of  the  whole 
weight*of  the  crude  or  pig  iron  intended  to  be  worked 
It  the  fiirnace ;  and  I  do  apply  about  one-half  of  the 
said  lime,  together  with  the  crude  or  pig  iron,  as  it  is 
thrown  upon  the  refinery-fire,  and  the  remainder,  fix)m 
time  to  time  during  the  course  of  the  refinery  operation, 
taking  care  not  to  suffer  the  slag  or  cinder  which  is  pro- 
duced to  get  too  thick,  nor  to  endanger  the  stopping 
op  of  the  furnace :  and  I  do  also  declare,  that  in  the 
puddling-fumacc  I  farther  add  lime  in  the  proportion 
of  from  one-hundredth  part  to  one-eightieth  part,  by 
^'oight,  of  the  whole  weight  of  the  iron  in  the  furnace^  * 

^hich  lime  I  previously  slake  and  wet  to  prevent  its  being 
carried  ofi*  by  the  draft  of  the  furnace;  and  I  do  apply  the 
^me^  in  the  course  of  that  part  of  the  operation,  which 
Vol.  VIIL  D  d  is 
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id  known  to  workmen  by  the  term  of  drying  the  iron; 
and,  moreover,  I  take  care  that  the  same  shall  be  inti- 
mately mixed  and  minutely  dispersed  through  the  iron 


TUDMBsoN.   by  the  usual  operations  of  puddling."  (a) 


For  the  Plaintiff  it  was  sworn,  by  his  clerk,  that  bar 
iron,  Uniformly  approved  of,  had  been  manu&ctured 
from  slags,  according  to  the  specification,  in  consider- 
able quantities  ;  that,  previously  to  the  patent,  heaps  of 
slags  had  been  either  lying,  as  useless,  or  had  been 
thrown  away  as  refuse,  at  iron  manufactories,  attempts 
having  been  mad&  to  convert  them  to  advantage,  and 
having  uniformly  failed ;  that  mine  rubbish  (the  matrix 
6f  the  iron  stones)  had  never  before  been  mingled  with 
slags  for  the  purpose  of  producing  bar  iron ;  that,  in 
order  to  prevent  the  state  of  bar  iron  called  cold  short  Qi\ 

the 


(a)  For  the  ordinary  mode  of 
imnufkcturing  iron  of  late  years, 
see  Aikiti^s  Dictionary  of  Che^ 
mistry  and  Mineralogy^  vol.  i. 
p.  594*  column  i.  and  following 
pages.  See  also  Sudd's  Outlines 
qf  Mineralogy^  vol.  i.  p.  178. 

Note.  In  that  department  of 
the  manttfacture  of  iron  called 
puddlingi  cast  iron  bottoms  or 
floors  have  been  generally  em- 
ployedy  but  as  these  bottoms  de- 
cay rapidly*  and  as  it  has  been 
found  that  the  iron  slag,  scoria, 
or  sand,  which  are  employed  to 
defend  these  bottoms  from  injury, 
impart  impurities  to  the  iron,  Mr. 
Harford  has  adopted  the  follow- 
ing mode  of  rendering  them 
durable,  for  which  he  has  taken 
out  a  patent.  He  spreads  over 
the  cast  iron  bottoms  a  quantity 
of  charcoal,  reduced  to  powder, 
whichf  being  a  bad  conductor  of 
heat,  protects  the  cast  iron  floors 


better  than  any  other  substance 
from  the  intense  heat  which  Is 
required  in  those  furnaces.  This 
very  simple  contrivance  is  said  to 
produce  iron  of  a  very  superior 
quality.  See  the  Bdiniurgb 
Pbilosopbieal  Journal^  (No.  14*) 
for  October^  !%%%•  vol.  vii.  p* 
369. 

{b)  <<Iron  that  is  hot  jb^rt 
or  red  short  is  very  soft  and  duc- 
tile when  cold,  on  which  accoant 
it  is  generally  employed  in  die 
manu&cture  of  wire  ;  it  may  also 
be  hammered  and  welded 
treated  skilfully  at  a  full  white 
heat ;  but  when  it  has  cooled 
down  to  a  cherry  red,  it  breab 
away  before  the  hammer,  and  is 
dissipated  almost  like  sand. 

Cold  sbort  iron,  on  the  coo- 
traryy  is  harder,  not  only  than 
bot  sborti  but  also  than  pan 
Swedish  bar  uon ;  it  may  be 
wrought  in  the  usual  way  when 
ltd 
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the  lime^  &c.  had  been  usied  in  the  proportions  specified,  1818. 
though  those  proportions  had  been  sometimes  ft  little 
▼aried ;  but  that  the  proportions  specified  were  essential 
to  the  most  successfiil  Iresult ;  and  that  the  exact  propor- 
tion of  cinders  or  slags  and  iron  stone  specified  had  not 
invariably  been  attended  to  ia  working  under  the 
patent. 

Three  other  witnesses,  who  had  been  acquainted  with 
the  manu&cturing  of  iron  from  twenty  to  thirty  years, 
corroborated  the  clerk  as  to  the  uselessness  and  rejec- 
tion of  slags  before  the  patent,  and  proved  their  ignor- 
ance diat  lime  was  ever  before  used  in  the  processes  of 
puddling  and  refining  for  the  prevention  of  the  state 
of  cold  shorty  and  the  novelty  to  them  of  the  specified 
modes  for  converting  the  slags  into  bar  iron,  and  pre- 
venting the  stat^  of  cold  short :  and  Pavid  Mnshet^  who 
had  snperintended  iron  manufactories  for  twenty-five 
jrears,  and  had  studied  and  written  on  the  subject  {a\ 
corroborated  the  witnesses  as  to  the  former  usejessness 
of  slags,  and  gave  his  opinion,  that  if  lime  were  implied 
as  directed  in  the  specification  it  would  be  an  efiectual 
prevention  of  the  state  of  cold  shorty  and  that  the  ap- 
plication, as  ^ecified,  was  entirely  new,  and  the  spe- 
cification perfectly  intelligible;  observing,  that  the 
PUintifi*'s  invention  consisted  not  in  the  discovery  of 
new  ingredients  or  new  principles,  but  in  a  combination 
of  JBgredients  and  principles  never  existing  so  combined 
before* 

To  prove  the  infringement,  Edward  Fomum^  thescm 
of  one  of  the  Defendants,  and  the  superintendant  of 


red  or  white  hot^  but  possesses  See  also  lCiJd*j  Outlines  of  Mi- 

no  toughness  when  cold ;  so  that  nerahgy^  vol.  a.  pp.  167. 183. 

a  lai^  bar  may  with  ease    be  {a)  See  his  papers  on  iron  in 

Broken    across    by    a    common  Tillocb^s    Philoj  optical    Maga* 

haod-hammer."        JiHin^j  Die*  zintf  vols.  u.  iii.  X3u 
Homuyt  vol  x.  p.  609*  column  a. 

D  d  2                              their 
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1818.       their  works,  was  called,  and  stated,  that  he  had  seen 
^  ■„'  ^  '     the  Plainti£P'8  specification ;  that,  since  the  date  of  the 
V.  patent,  the  Defendants  preserved  cinders,  which  tliey 

Thomfbon.  had  not  done  before,  and  produced  pig  iron,  by  mixing 
them  with  mine  rubbish ;  and  that  in  the  subsequent 
processes  they  applied  quick  lime  to  prevent  the  iron 
from  being  cold  short.  But  he  stated,  that  the  Defend- 
ants did  not  work  by  the  Plaintiff's  specification,  but 
used  very  different  proportions,  viz.  lime  in  the  refineiy 
furnace  in  about  the  proportion  of  a  one-hundred-and- 
twentieth  part  to  the  whole  charge  of  pig  iron,  and 
that  they  used  none  in  the  puddling  furnace,  and  that 
the  Defendants  had  used  slags  in  the  puddling  fun)ace 
for  years  before  the  date  of  the  patent.  He  also  proved 
that  the  proportions  of  mine  rubbish,  as  laid  down  in 
the  specification,  were  not  essential  to  the  success  of  the 
process ;  that  the  Defendants  had  been  in  the  habit  of 
varying  those  proportions,  and  that  tliey  once  en- 
tirely omitted  mine  rubbish,  when  the  result  was  most 
successful. 

For  the  Defendants  it  was  proved,  that  at  Bradley 
iron  works,  in  Staffordshire^  more  than  forty  years  ago^ 
(iron  stone  at  that  time  running  short,)  slags  and  mine 
rubbish  were  collected  and  purchased  and  used  in  the 
blast  furnace,  and  that  coke,  mine  rubbish,  Lancashire 
or  Cumberland  ore,  limestone,  and  puckstone,  were  used 
to  convert  the  slags  into  pig  iron,  which,  after  certain 
processes,  were  converted  into  good  bar  iron.  It  was  also 
proved  that,  at  Benthall  iron  works',  in  Staffbrdshire^  as 
far  back  as  the  year  1 788,  the  slags  from  the  refinery  fur- 
nace, together  with  coke,  iron-stone,  limestone,  and  poor- 
robin  (a),  were  used  in  the  blast  furnace  for  the  produc- 


er) A  very  inferior  kind  of  It  contains  very  little  more  iron 
iron  stone,  found  in  the  faults  than  is  contained  in  mine  rub- 
benfiath  the  iron  stone  measures,    bish. 

tion 
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tion  of  pig  iron,  which  was  afterwards  converted  into       1818. 
good  bar  iron;  and  that  at  Binglet/j  in  Staffordshire^ 
many  years  ago,  slags  had  been  used  in  the  same  way, 
and  with  the  same  results. 

A  witness,  named  NcrtkaUj  proved  that  slags  had 
been  used  at  MiUfield  works,  in  Staffbrdthirey  together 
with  coke,  iron-stone,  and  lime,  in  the  blast  fiirnace^  in 
1803,  and  that  he  then  knew  how  to  correct  the  state 
oF  **  cold  shorf^  in  iron  produced  from  the  slags,  by  the 
application  of  lime  in  the  puddling  furnace,  and  that 
these  works  were,  in  consequence,  without  a  forge,  whidi 
would  otherwise  have  been  necessary  to  prevent  the  iron 
from  being  cold  short.  Thomas  ,B6binson^  a  manager  of 
KeileyworksyStcffordshirejicom  1803  to  18 16,  produced  a 
journal  of  experiments,  commenced  by  him  at  these  works 
in  1807)  with  a  view  to  the  prevention  of  cold  short. 
At  that  time  limestone  was  there  used  in  the  refinery 
fbmace^  not  with  the  view  of  curing  the  **  cold  short/* 
but  the  use  of  it  was  found  to  make  the  iron  more  tough. 
He  used  limestone  in  the  refinery  furnace  to  black  hard 
pig  iron  (which  generally  affords  a  slag  in  the  refinery 
furnace  inferior  to  that  afforded  by  other  pig  iron,  and 
generally  produces  cold  short  iron,)  and  the  limestone 
made  the  slag  from  these  pigs  as  good  as  the  slag  pro- 
duced from  good  pig  iron  without  the  aid  of  lime- 
stone. 

From  1807  to  1809  he  used  quick-lime,  and  after- 
wards, up  to  1816,  lime  wash  upon  coke,  in  the  pro- 
portion of  about  20  lbs.  of  lime  to  lOcwt.  of  pig  iron. 
This  made  the  iron,  which  would  otherwise  have  been 
ccld  shorty  tough.  He  tried  lime  in  the  puddling  fur- 
nace^ in  order  to  obtain  the  same  advantage,  and  he 
obtiuned  the  advantage,  though  the  apparatus  was 
spoiled :  but  he  would  have  continued  to  use  limestone 
in  the  puddling  furnace  had  he  not  preferred  its  use  in 
the  refinery  furnace.    He  did  not  treat  iron  obtained 

D  d  3  from 


Hnx 

V. 


986  OASES  IN  TRINITY  TBRlf 

1818.      from  slags  with  lime  accovding  to  that  ppocess,  but  uicd 
another. 

For  the  Defendants  it  was  urged,  that  there  i^a^  bo 

THOBiFsoir.  novelty  in  the  alleged  invention,  and  that  the  mere 
regulation  of  principles  before  known  and  practised 
was  insufficient  to  support  the  patent,  whieh  was  toe 
general ;  that  the  specification  was  equivocal  and  ambi- 
guous,  and  that  the  Plaintiff  had  taken  out  his  patent 
for  too  much,  and  had  not  even  confined  himself  to  the 
particular  proportions  of  the  various  ingredients,  the 
proportioned  combination  of  which  alone  constituted 
his  alleged  discovery.  Dallas  J.  left  it  to  the  jury  to 
say,  whether  the  Plaintiff  had  made  out  the  novelty  of 

^  the  invention  or  improvement  for  which  the  patent  wss 

taken  out ;  namely,  the  conversion  of  slags  into  good 
bar  iron,  and  the  prevention  of  the  quality  called  coU 
sharif  by  the  application  of  lime.  The  jury  found  a 
verdict  for  the  Plaintiff  with  one  shilling  daoaages* 

Lens  Seijt.,  in  Hilary  term  last,  obtuned  a  n4e  nisi 
to  set  this  verdict  aside,  and  to  enter  a  nonsuit,  or  haie 
a  new  trial ;  ^rstj  on  the  grounds  urged  at  the  trial  { 
secondly,  because  the  verdict  was  against  evidenee^ 
inasmuch  as  it  had  been  proved  that  lime  had  been 
applied  to  the  prevention  of  the  quality  called  cold  shori^ 
and  that  good  bar  iron  had  been  produced  from  dags 
and  mine  rubbish  long  before  the  patent.  And  he  dted 
a  passage  from  Aikit/s  Chemical  and  Mineralogieal 
Dictionary,  to  shew  that  the  application  of  lime  for  tke 
cure  of  the  quality  called  cold  short  was  ROlorioao(a)  at 
a  much  eariier  date. 

In 


(«)  ^  Rinman  iiys,  that  cast  malleable  irooy  by  foabg  it  widi 
irony  wliicb  by  the  commoa  a  mixture  of  equal  pailf  o£  Cmf 
treatment  would  yield  cold  short  and  scoria.''  Vol.  u  6x0.  col.  x. 
bafy  may  be  made  to  afford  soft        Note*  This  book,  which  was 

itfeiicd 
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In  t)ie  last  term.  Best  and  Coplet/  Serjts.,  shewed  cau$e       1818. 
agaipst  tt^e  rule^  which  was  then  supported  by  Lens^ 
VoMtghan,  and  Pell^  Serjts. 

Substance  of  the  arguments  in  shewing  cause.  Al- 
though the  principles  on  which  the  patent  was  founded 
might  have  been  previously  known,  and  although  the 
yariqus  arliples  specified  might  have  been  previously 
use^,  yet  the  combination  of  those  principles  and  the 
use  of  those  articles  in  certain  proportions  hi  a  new  series 
of  processes,  leading  to  and  terminating  in  a  beneficial 
resqlt,  will  support  the  novelty  of  invention  claimed  by 
tl^p  patent :  the  novelty  of  such  combination  and  pro- 
portions, and  the  successful  result  of  them,  has  not 
been  controverted.  The  patent  has  not  been  taken  out 
for  too  fnuch,  nor  dq^s  the  specification  embrace  more 
than  tli^  patentee  is  enticed  fo  by  his  patent.  Neither 
is  (he  specification  equivocal  and  ambiguous.  It  is  not 
nec^saiy  that  every  information  on  such  a  subject  as 
that,  with  which  this  patent  is  conversant  should  be 
given  by  the  specification.  Jn  such  c^ses,  general  know- 
ledge must  be  resorted  to,  and  the  party  must  carry  a 
reasonable  fcpovrledg^  of  thp  subject-master  with  him  to 
the  peru9^1  of  the  specification,  (a)  Neither  is  it  ne- 
cessary that  the  processes  or  articles  iii  such  a  pase  as 
this  should  be  individually  new.  It  is  no  objection  tq 
mechanical  or  chemical  discoveries  that  the  articles  of 
which  they  are  composed  were  known,  and  were  in  usq 
before,   provided  the  compound  article  which  is  the 


leferred  to  by  Dallas  J.  in  sum-  tioned  by  the  Judge  in  his  sum- 
ming up,  had  not  been  given  in  mingup;  and  in  this  suggestion  the 
evidence ;  butt  ^  it  Uy  open  on  counsel  on  both  sides  acquiesced, . 
the  table  at  the  trial,  and  had  {a)  Harmar  v.  Plajne^  ii 
been  then  referred  to  by  both  EasU  loi.  and  the  dicta  of  /> 
parties.  Park  J.  suggested  that  Blanc  J.  and  Ellenborou^b  C.  J. 
it  could  not  be  now  objected,  that  pp.  iii.  and  113.  of  fhat  case, 
it  had  not  been  correctly  men- 

D  d  4                              object 
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1818.  ^  olgect  of  the  invention  be  new  (a);  for  it  is  settled  law, 
that  the  new  combination  of  old  materials  may  be  the  sub 
ject  of  a  paten U  {b)  The  passage  cited  from  Aikin  only 
shews  a  previous  knowledge  of  a  mode  of  preventing 
the  quality  called  cold  shoit^  by  fusing  cast  iron  with 
equal  parts  of  lime  and  scoriae :  the  Plainti£F  claims  the 
improvement  of  preventing  it  by  the  application  of  lime 
only.  Bobinsori%  evidence  does  not  affect  the  PlaintiflPs 
case.  He  made  a  mere  series  of  private  experiments; 
and  if  he  made  any  discovery,  he  never  made  such  dis- 
covery public.  The  answer  of  BuUer  J.,  upon  the  ob- 
jection raised  to  DMand^s  patent  for  the  invention  of 
achromatic  telescopes,  (which  objection  was,  thatDof- 
land  was  not  the  inventor  of  the  new  method  of  making 
the  object  glasses,  but  that  Dr.  Hall  had  made  the  same 
discovery  before  him,)  applies  to  Robinsorfs  experiments 
in  this  case.  Btdler  J.,  in  the  case  of  Botdlon  v.  Bull  {c\ 
observed  upon  that  objection,  that  as  Dr.  Hall  had  con- 
fined the  discovery  to  his  closet,  and  the  public  were 
not  acquainted  with  it,  DoUand  was  holden  to  be  the 
inventor.  To  make  BMnsorCs  experiments  (even  if 
they  had  been  applied  to  the  manufactory  of  iron  from 
slags,  which  was  not  the  case)  destructive  of  the  Plain- 
tiff's patent,  they  should  have  been  communicated  to 
workmen,  and  brought  into  efficient^use  in  the  manu- 
&ctory.  Such  a  previous  use  of  an  alleged  discovery 
would,  as  it  did  in  Tennanf%  case  (J),  have  gone  ftr 
to  destroy  the  patentee's  rights.  But  here  there  had 
been   no  such  use,  and  the  verdict  of  the  jury  rati- 

ia)  Per  Bidler  J.  in  Boulton  dUtum  of  Gihbs  C.  J.  in  BffvUl 

V.  Bidlf  %  H.  BL  487.  V.  Moore^  p.  41a.  of  the  same 

{b)  See  the  dicta  of  Ettenbo-  book. 
rough  C.  J.  in  Huddart  v^  Grim"         {c)  %  H.  BL  470. 
jhaw9DavU/  Patent  CajeJi]^}^.         \d)    Davies*    Patent   Cojest 

267.  and  278,  479.;    and  the  429. 

fied 
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fied  the  patentee's  ri^t  to  the  mvention  which  he  had       1818. 
claimed-. 

Substance  of  arguments  in  support  of  the  rule. 

The  patent  is  too  large,  has  introduced  nothing  new, 
and  if  it  had,  it  has  not  been  infringed.    It  is  too  large: 
for  it  is  taken  out  generally  ^*  for  certain  improvements 
in  the  smelting  and  working  of  iron,"  and  cannot  be 
understood  to  apply  particularly  to  the  smelting  and 
working  of  iron  obtained  from  slags  or  cinders  to  which 
it  is  narrowed  in  the  specification.    The  patent  ought 
to  have  been  confined  to  improvements  in  the  smelting 
and  working  of  iron  obtained  from  slags  or  cinders, 
and  to  the  application  of  lime  for  the.  prevention  of  the 
quality  caUed  cdd  short  in  iron  so  obtained.     In  1800 
and  1801,  Matthias  Koops  took  out  two  patents;  the 
first  for  a  method  of  manu&cturing  paper  from  straw, 
hay,  thistles,  waste  and  refuse  of  hemp  and  flax,  &c. 
fit  for  printing  upon;   the  second,  for  a  method  of 
manu&cturing  paper  generally  from  like  substances, 
enumerating  them.    This  was  a  distinct  notice  of  his 
invention,  and  accordingly  William  Plees^  in  his  "patent 
for  a  method  of  manufacturing  paper  for  various  pur- 
poses, taken  out  in  1808,  was  enabled  to  steer  clear  of 
Koop^  invendon.  (a)    The  case  pf  Lord  Cochrane  v. 
SmetAurst(b)   is  conclusive  against  the  Plaintifi*  upon 
this  part  of  the  case.     As  to  the  alleged  novelty  of  the 
method  of  eictracting  iron  from  slags,  and  preventing 
the  quality  called  cold  short  by  the  application  of  lime 
stated  in  the  specification,  the  evidence  is  all  against 
the  Plaindfi;    He  has  produced  no  definite  improve- 
ments or  new  beneficial  result,  for  when  his  combinations 


(a)  See  CollUf's  Law  of  Pa^  (b)  t  Stariiet  N.  P.  C.  105. 
tenUi  Afpendixf  p.  72.  tit.  Pa*  S.  €•  Davies*  Patent  CkueSf 
fcr.  354. 

were 
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1818.  wore  discard^y  tb^  result  wa^  equally  bqi^eficial.  Tb? 
passage  in  Aikin  is  completely  destructive  of  the  Plain- 
tiff's case  as  to  bis  claim  for  the  invention  of  applying 
.  lime  as  a  prevention  of  the  quality  calle^l  cold  short :  the 
word  "  scoriae"  adverted  to  by  the  Plaintiff's  counsel, 
is  only  a  synonym  for  slags  or  cinders.  A^^  red- 
ing that  passage,  it  can  never  be  said  t^at  (he  Plaimif^ 
in  the  WQcds  of  the  specification,  has  discovered  that  ^e 
additiqn  of  lime  or  limestone  would  sufficiently  prev^t 
or  remedy  that  quality  in  iron  frqm  which  it  is  qijled 
cci4  Aort.  In  B(roiU  v.  Moore^  the  greater  part  of 
the  processes  which  formed  the  combination  on  which 
the  patent  wa9  founded,  bad  been  ps^  l)^fore;  tl)e 
subsequent  stages  were  new ;  but  tber^  a9  in  this  casei 
the  Plaintiff  had  in  bis  specification  described  ap  in^ 
ventiqn  to  a  greater  extent  than  the  prqqf  w|irrantedi 
apd  the  patent  could  ppt  be  sustained. 

Cur.  fidv.  vult^ 

And  on  this  day  {Gibb^  C.  J.  hi^ving  been  ^sent 
during  the  argument,)  DaU(i9  J.  delivered  the  jndgmgnf 
of  the  pourt. 

In  this  case  it  ^\\\  not  be  necessary  if}  st^^  ttie 
patent  with  the  specification  at  larger  or  the  plea^iq^ 
in  the  oause.    Thei^  have  been  fully  adverted  to  af 
the  |iar  in  the  course  of  the  argument  on  eacl^  fid^; 
and  it  will  now  be  snflScient  to  refer  to  them  generally 
af  I  proceed.    The  declaration  in  subs^nce  charges  an 
infringement  of  the  patent;  and  the  jury  have  fonnd 
foiL  tbp  Plaintiff.    The  finding  invplyes,  first,  (hat  the 
patent  is  valid^  subject  to  every  legal  consideration  in 
this   respeet;    and,    secondly,    that    tlie    Defendants 
have  worked  according  to  the  specification,  and  have 
thereby  infringed  the  Plaintiff's  right.     The  last  point, 
if  properly  found,  leads  to  the  first  considers^ion,  y\^ 
the  validity  of  the  patent ;  but,  if  it  ought  not  to  have 
h^  so  found,  then  the  validity  becomes  immaterial: 

for 
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for  wlielh«r  the  patent  be  valid  or  not,  signifieQ  natbing       !§}&• 

in  thiif  particular  case,  if  the  Defendant  has  not  worked        gST** 

according  to  the  specification.     To  prove  the  infidngeT  v^ 

ment  of  the  patent  one  witness  only  was  called ;  and  this    T^BIiHHFt 

part  of  the  case  depends,  therolbte,  entirely  upqn  bi» 

testiinonjc     And,  before  adverting  to  the  evidence  IR 

qaestion,  it  will  b^  necessary  to  look  to  tbii  patent  9$ 

far  as  it  relates  to  this  pqrl  of  the  spl^ect     It  ^as  i)dt 

beep  contended,  that  it  is  a  patent  intoodufiing  int9  ns6 

aoy  one  of  the  articles  mentioned  singly  and  separately 

taken)  nor  could  it  be  so  contended,  for  the  patent 

itself  shews  the  contrary  c  and,  if  it  had  been  a  patent 

of  such  a  description,  it  would  have  been  impwsiblfi  ta     * 

support  It ;  for  slags  had  undoubtedly  been  made  use 

of  previously  to  the  patent,  so  had  mine  KubUsb»  aaA 

so  had  lime.     But,  it  is  said^  it  is  a  patent  fer  oom{>i|^ 

atiofls  and  proportions  producing  an  cftet  altogether 

new,  by  a  mode  and  process,  or  series  of  proqessf  s,  uihf 

known  before ;  or,  to  adopt  the  language  made  uve  fif 

at  the  bar,  it  is  a  patent  for  a  combination  of  process^ 

sdtogether  new,  leading  to  one  end :  and,  this  being  the 

nature  of  the  alleged  discovery,  any  use  made  sf  i^jr 

of  the  ingredients  singly,  or  any  use  made  of  such  in*- 

gredlents  in  partial  combination,  soijae  of  them  being 

omitted,  or  any  use  of  all  or  some  of  sudi  ingrediepta 

in  proportions  essentially  different  from  those  wpetaped^ 

and  yet  producing  a  result  equally  beneficial  (if  not 

more  so)  with  the  result  obtained  by  the  prppoftions 

specified,  will  not  constitute  an  infiringemept   of  the 

patent. 

It  is  scarcely  necessary  here  to  observe,  that  a  lUght 
departure  from  the  specification  for  the  purpose  oS 
evasion  only  would,  of  course,  be  a  firaud  upon  the 
patent ;  and,  therefore,  the  question  will  be^  whether  the 
mode  of  working  by  the  Defendant  has  or  has  not  been 
essentially  or  substantially  different*     For  this  we  must 

look 
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1818.        look  to  the  evidence  of  Edward  Formant  and,  he  being 
'^  ■   '  ""        the  single  witness   to  the  point,  by  his  testimony  this 
^^  part  of  the  case  must  stand  or  falL     It  may  be  difficult 

Thomfsok.    entirely  to  reconcile  different  parts  of  his  evidence  with 
each  other,  if  his  answers  to  the  several  questions  be 
taken   separately  and  detached:   but,  looking  to  the 
result,  it  seems  to  be  clear.     On  the  part  of  the  Plain- 
ti£^  he  proves,  that,  before  the  patent  was  taken  out,  the 
Defendant  was  not  in  the  habit  of  making  use  of  slags: 
and  that,  his  attention  being  called  to  the  subject  by 
die  patentee  in  the  first  instance,  and  then   by  the 
patent  itself,  he  has  made  use  of  them  uniformly  since ; 
he  has  since  also,  at  times,  used  mine  rubbish,  and  also 
lime,  which  last,  he  admits,  was  used  to  prevent  the 
cold  short  /  which  defect,  he  also  allows,  was  and  is  there- 
by prevented.     So  fiu*,  therefore,   he  proves  separate 
use  and  occasional  combination.     He  is  next  asked  as 
to  the  proportions  mentioned  in  the  patent.     Did  you 
apply  the  lime  in  these  proportions  ?  His  answer  is  —  I 
say  no  to  that.  —  Have  you  worked  by  the  specification? 
No,  we  did  not  —  He  then  explains  in  what  respects 
they  departed  from  the  specification.     This  is  his  evi- 
dence on   the  examination  in  chief.      On  the  cross 
examination  he  says,  that  the  proportions  used  were 
very  materially  different,  and  that  the  proportions  in 
the  patent  are  not  essential;  that  it  would  make  no 
difference  to  him  if  he  were  to  be  restrained  firom  using 
these  proportions ;  and  that  the  result  would  be  better 
obtained  by  materially  departing  from  them,  indeed  by 
almost  losing  sight  of  them  altogether.     With  respect 
to  slags,  on  reconsideration,   he  states,  that  the  De- 
fendant had  used  slags  previously  to  the  patent  in  the 
puddling  furnace,  for  months  together.   .As'  to  mine 
rubbish,  he  says,   we  varied  the  proportion,   and  we 
found,  in  experience,  that  the  use  of  it  was  best  without 
reference  to  the  preparations  and  restrictions  pointed 

out 
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oat  in  the  specification,  and,  when  omitted,  the  result        1818. 
was  best  of  all.     It  is  true,  he  afterwards  states,  that 
this  omission  took  place  when  he  was  absent  from  home, 
and  tbat,  on  his  return,  he  ordered  the  mine  rubbish 
to  be  restored ;  and  in  this  respect,  and  going  to  this 
single   point,   there  appears    to    be   an   inconsistency. 
But  still,  as  the  case  stands  on  his  single  evidence,  i^ 
in  substance  and  result  it  proves  a  mode  of  working 
essentially  different  from  the  specification,  the  foundation 
of  the  Plaintiff's  case  is  altogether  gone.     And  the  rule 
is,  in  this  respect,  strict,  as  stated  by  Mr.  Justice  Btdler 
in  the  case  of  Turner  v.   Winter.     In  that  case,  the 
learned    Judge  .  expressed    himself   in    these    words, 
"  Whenever  the    patentee   brings    an   action    on  his 
patent,  if  the  novelty  or  effect  of  the  invention  be  dis- 
puted, he  must  shew  in  what  his  invention  consists,  and 
that  he  procured  the  effect  proposed  in  the  manner 
specified  (a) ;"  and  in  another  part  of  the  same  case  he 
adds,  '*  Slight  defects  in  the  specification  will  be  suf- 
ficient to  vacate  the  patent  (b) ;"  and,  speaking  of  de- 
gree and  proportion,  he  says,  *'  The  specification  should 
have  shewn  by  what  degree  of  heat  the  effect  was  to  be 
produced :"  in  that  case,  as  in  a  great  variety  of  others, 
instances  may  be  found  to  shew  the  strictness  of  the 
law,  as  bearing  upon   this  point,  either  in  regard  of 
omission  or  of  superfluous  addition,  or  of  uncertainty 
Qr  insufficiency  in  quantities  proposed.     But,  further, 
the  evidence  so  applied  does  not  confine  itself  to  this 
point  only;  for  it  disproves  also   utility,  as   far  as  it 
depends  on  combination  and  proportion   leading  and 
conducing  to  a  specific  result.     Neither  can  it  be  justly 
said,  that  the  use  of  the  separate  ingredients,  or  some 
of  them  partially  combined,  is  a  use  made  of  the  in« 


(a)    DavUs     Patent  Cojejf         (b)  Ilnd.iss» 
153,  (c)  Ibid.  154- 
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1818.  vention  in  part,  so  as  to  support  the  counts  adapted  to 
such  partial  use;  because,  as  it  has  been  already  ob- 
served, aiid  will  more  particularly  be  adverted  to  here- 
TkoiindK.  after^  each  of  the  ingredients  had  before  been  sejiaratdy 
used)  and  had  been  used  more  or  less  in  partial  com- 
bination; 

On  the  whole,  our  opinion  is,  as  to  this  part  of  the 
case,  that,  considering  the  evidence  of  Fmman  in  its 
substance  aild  result,  and  with  reference  to  the  peculiar 
nature  of  the  patent,  an  infringement  of  the  patent  is  not 
thereby  proved* 

And  here  I  might  stop^  but,  firom  consideradon  fiv 
the  parties^  it  may  be  pi*oper  to  dispose  of  the  next 
ground  on  whidi  the  rule  was  obtained,  namdy^  thkt  the 
invention  claimed  is  not  new ;  and  this,  like  every  other 
patent^  must,  undoubtedly,  stand  on  the  ground  of  im- 
provement or  discovery.  If  of  improvement  it  mast 
stand  on  the  ground  of  improvement  invented;  if  of  dis- 
covery, it  must  stand  on  the  ground  of  the  discoveiy  of 
something  altogether  new :  and  the  patent  must  disttiif- 
guish  and  adapt  itself  accordingly.  If  the  patent  be 
taken  out  for  discoveiy,  when  the  alleged  disooveiy  fi 
merely  an  addition  or  improvement,  it  is  scarcely  neces- 
sary to  observe,  that  it  will  be  altogether  void  Of 
whidi  description  this  patent  is,  will  be  hereafter  as- 
mined ;  at  present,  it  will  be  sufficient  to  say,  that  the 
grounds  of  novelty  and  discovery  are  threes  on  which  it 
must  stand.  If  the  discovery  claimed  were  known  and 
made  use  of  before,  the  patent  is  at  an  end. 

Now,  with  reference  to  this  particular  case,  it  nnjr  be 
proper  shortly  to  consider  what  novelty  and  discovery 
are  deemed  to  be ;  and,  when  I  say,  <<  novelty  and  dis- 
covery,'' I  mean  to  distinguish  between  those  terms;  for 
it  is  not  enough  to  have  discovered  what  was  unknown  to 
others  before,  if  the  discovery  be  confined  to  the  know- 
ledge of  the  f>art)r  having  made  it ;  but  it  must  have 

been 
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been  communicated  more  or  less,  or  it  must  have  been        18IB. 
more  or  less  made  use  of,  so  as  to  constitute  discovery, 
as  applied  to  subjects  of  this  sort.     The  case  of  DolUmd 
has  been  mentioned  at  the  bar,  as  also  Tennant*^  patent    TRommr. 
for  bleaching  liquor,  and  they  stand  so  contrasted  as  to 
illustrate  the  distinction  to  which  I  allude.    In  DoUond^% 
case  the  question  was,  who  was  the  true  inventor  within 
the  meaning  of  the  statute.   Hall  had  made  the  discovery 
in  his  closet,  but  had  never  made  it  public ;  and,  on  this 
ground,  Dollond's  patent  was  confirmed.     In  Tennanfs 
case^  the  great  utility  of  the  invention  was  proved,  and 
the  general  ignorance  of  the  bleachers  of  it  till  after  the 
date  of  the  patent.     But,  on  the  other  side,  a  bleacher 
near  Nottingham  deposed,  that  he  had  used  the  same 
means  of  preparing  his  bleaching  liquor,  for  six  years 
anterior  to  the  date  of  the  patent,  but  that  he  had  kept 
his  method  a  secret  from  all  but  his  two  partners,  and 
his  two  servants  concerned  in  preparing  it.    In  addition 
to  this,  difierent  conversations  were  proved  to  have 
passed  between  Tennant  and  a  chemist  of  Glasgow^  be- 
fore the  patent,  and,  in  these  conversations,  the  chemist 
had  suggested  to  Tennant  the  basis  of  the  improvement 
in  question.     Under  these  circumstances  Tennant  was 
deemed  not  to  be  the  inventor,  and  a  nonsuit  took  place. 
SOf  in  the  case  of  Arkwrigkt's  patent  (a) :  with  respect  to 
a  particular  roller,  part  of  the  machinery,  the  evidence 
was,  that  Arkaoright  had  been  told  of  it  by  one  Key  i 
that,  being  satisfied  of  its  value,  he  took  Kay  for  a  ser- 
vant, kept  him  for  two  years,  employed  him  to  make 
modds,   and  afterwards   claiming   it  as   an  invention, 
made  it  the  foundation  of  a  patent.     The  same  fact  was 
proved  as  to  a  crank,  which  had  been  discovered  by  a 
person  of  the  name  of  Hargrave^  which  also  had  been 
adopted  by  Arlcwright ;  and  although  it  had  been  made 

[a)  See  Rex  Vt  Arkwrigbtt  Davia^  PaUnt  Cojcif  6u 

use 
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1818.       use  of  in  a  d^ee  before  by  a  few,  a  general  ignorance 

'  -   '  "        with  respect  to  it  was  proved  by  a  great  number  of  per- 

V.  sons  in  the  trade.     Mr.  Justice  Bidler  was  of  opinion^ 

Thomfsov.    that,  though  this  might  be  perfectly  true^  (that  is,  the 

I  general  ignorance  as  to  those  improvements,}  it  signified 

nothing ;    the  fact  that  the  witnesses  on  the  part  of  the 

I  Defendant  had  not  heard  of  those  improvements,  was  no 

contradiction  of  previous  knowledge  and  previous  use  by 

others.     The  close  application  of  these  decisions  to  the 

present  case  will  appear  as  I  proceed  further ;  at  present 

I  will  only  say,  looking  at  the  subject  in  question  in  this 

light,  is  the  Plaintiff  to  be  considered  as  tlie  invoitor,  be 

it  improvement  claimed  or  be  it  altogether  discovery  ? 

And  this  leads  to  the  evidence  in  this  respect 

On  the  part  of  the  Plaintiff  several  witnesses  were 
examined,  on  whose  testimony  it  will  be  suffident  ge* 
nerally  to  observe,  they  proved  that,  of  whatever  de* 
scription  that  for  which  the  patent  was  taken  out  may 
be  deemed,  it  was  altogether  new  to  thenu  One  witness 
in  particular  is  entitled  to  have  the  greatest  weight 
given  to  his  testimony,  I  mean  Mr.  Mushet  g  he  has 
himself  published  treatises  on  the  subject  of  iron ;  he  has 
studied  the  subject  as  matter  of  chemistry  and  science; 
his  works  have  been  received  every  where  as  a  standard 
authority ;  and,  further^  he  is  a  person  of  the  greatest 
and  most  extensive  practical  experience,  (a)  His  account 
of  the  patent  in  question  is,  that  it  is  a  combination  of 
processes  known  before  separately, '  but  in  combination 
new,  and  producing  a  beneficial  result.  So  &r  the  case 
appears,  upon  the  part  of  the  Plaintiff,  to  be  strongly 
proved.  But,  first,  it  is  to  be  observed,  that  the  evi- 
dence, be  its  strength  what  it  may,  is  negative  merely. 
The  ignorance  of  the  particular  witnesses  to  which  I 

(a)  In  x8oo  he  took  out  a    processes    applicable   to    metal- 
patent    for    his    newly-invented    lurgy. 

allode 
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allude  oiay  be  perfectly  true»  consbtently  with  a  perfect 
knowledge  by  others  of  the  existence  of  those  materiaky 
separately  or  in  combination,  and  in  a  degree  more  or 
less  extensive ;  and  here  Tennanfs  case  and  Arhmrighft 
case^  already  mentioned,  apply,  being  in  this  respect 
and  to  tliis  point  precisely  similar. 

Bnt  let  us  next  look,  to  the  articles,  which,  in  sub- 
stance and  in  the  mode  in  which  they  are  directed  to  be 
made  use  of,  constitute  the  discovery  claimed.  Taken 
as  sqMurate  ingredients,  in  this  stage  of  discussion, 
I  shall  not  dwell  upon  them :  I  will  only  generally 
say,  that  of  slags  or  cinders,  of  mine  rubbish,  and 
of  lime^  as  used  in  various  ways,  and  generally  con- 
sidered as  connected  with  the  working  of  iron,  not  only 
knowledge  but  extensive  use  has  been  proved,  and  this 
by  a  great  number  of  witnesses,  the  evidence  being  all 
on  one  side;  inasmuch  as  there  is  positive  testimony 
against  n^ative  testimony,  leaving  a  result  of  perfect 
consistency. 

I  come  next  to  combination  and  proportion,  con- 
adered  with  a  view  to  utility.  If  Formari%  evidence  is 
to  be  our  guide,  (and  by  his  testimony  the  Plaintiff 
most  succeed  or  fail,  as  to  the  Defendants'  working  by 
the  specification,)  he  not  only  proves  a  departure  from 
proportions,  but  a  variation  in  combination,  or  propor- 
tion. If  the  specific  combination  may  be  materially 
departed  from,  where  is  the  line  to  be  drawn,  and  what 
is  there  beyond  general  combination  in  this  patent  which 
professes  to  be  precise  and  specific  in  apportionment 
and  application  ?  And  it  will  be  recollected,  tliat  with 
a  little  change  of  ground,  as  urgency  required,  the  case 
has  been  so  represented  and  so  argued  at  the  bar. 

Thus  much  of  slags  and  mine  rubbish.  I  have 
already  spoken  in  part  of  lime;  but  of  this,  which, 
though  not  the  sole,  seems  to  be  tlie  most  material  ob- 
ject, it  will  be  necessary  no^v  to  speak  more  fully. 

VouVlII.  Ee  First, 


1818. 
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1818.  First,  then,  consider  the  end  to  be  alined,  aiid  next 

'-*vr^  the  proposed  means  oF  attwning  it.  The  purpose  is  to 
^^  rendeV  Bar  iron  inoi-e  tough,  by  preyentbg  that  brit- 
TU0MB9DK.  tieness  ^hich  is  called  cdd  shorty  and  which  renders  bar 
iron  less  valuable :  the  means  of  prevention  stated  are 
the  application  of  lime.  In  what  way  then  is  lime  men- 
tioned in  Ihe  patent?  The  first  part  of  the  specification 
in  terms  alleges  certain  improvements  in  the  smelting 
and  working  of  Iron,  during  thie  operations  of  the  blast 
furnace ;  and  then,  introducing  the  mention  of  lime,  it 
states  that  the  appKcdtion  of  it  to  iron,  subsequently  to 
the  opfcratioh  of  the  blast  fiimace,  will  prevent  the 
quality  called  ccld  short. 

So  fiuTy  therefore,  the  application  of  lime  is,  m  ternu, 
claimed  as  an  improvement,  and  nothing  is  said  of  any 
previous  use^  of  which  the  use  proposed  is  averred  to 
be  an  improvement;  it  is,  therefore^  in  substance^  a 
claim  of  entire  and  original  discovery.  The  recital 
should  have  stated,  supposing  a  previous  use  to  be 
proved  in  the  case,  that  "  whereas  lime  has  been  in  part, 
but  improperly,  made  use  of,''  &c.,  and  then  a  difi&rent 
mode  of  application  and  use  should  have  been  suggested 
ai  the  improvement  claimed.  But  the  whole  of  the 
patent  must  be  taken  together,  and  this  objection  will 
appear  to  be  stronger  as  we  proceed.  And  here  again, 
looking  through  the  patent,  in  a  subsequent  part  of  the 
specification,  thj  word  **  Discovery"  first  occurs,  and  I 
will  stiate  the  terms  made  use  of  in  this  respect  —  •*  And 
I  do  further  declare,  that  I  have  discovered  that  the 
addition  of  lime  will  prevent  that  quality  in  iron  fiom 
irhich  the  iron  is  called  cdd  shorty  and  will  render 
such  iron  more  tough  when  cold,  and  that  for  this 
purpose  I  do  add  a  portion  of  lime  or  limestone,  to  be 
r^ulated  by  the  quantity  of  iron  to  be  operated  upon, 
and  by  the  quality  of  the  iron  to  be  produced,  to  be 
'  added  at  any  time  aubsequently  to  the  reduction  in  the 

blast- 
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bbttMbrHace,  and  this  from  whatever  suhMtiiA  Que  ireU  xg]  ^, 
may  be  produced,  if  expected  tb  prove  cold  short* 
Now  Ats  appears  to  be  nothing  diort  of  a  daiih  tH  diV^ 
cofwety  in  the  most  extensire  sMse^  of  the  ^fikbt  of  Unici 
allied  to  iron  to  prev^t  britdeness,  hot  qtudified  lUfl 
restndaed  by  what  follows  as  to  the  prefbralAe  inbdd^^bf 
applying  it  under  various  drcumstantte;  imd^  therefore^ 
rendering  the  patent  vdd,  if  lime  had  beeii  made  usd 
of  Ibr  this  purpose  before,  subject  to  the  ijualiflcatloti 
only  of  applying  it  subsequently  to  the  operatioiidin  Hh^ 
hhist-finma&e. 

How  then  is  the  evidence  In  this  respect?  And,  flrs^ 
if  the  dictionary,  so  often  referred  to^  in  fttibstance  in- 
formed  the  public  of  what  the  specification  or  th^ 
patent  profesie^  to  iiiform  diem,  that  will  undoubtedly 
be  the  first  discovery;  as,  m  Arkwrighfs  case  it  was  o^"^ /^/^ 
Bgreed  that  a  book  produced,  printed  and  published  ^ 

previous  \o  the  patent,  constituted  the  discovery  so  as  to 
negative  invention  by  the  patentee,  (a)  it  will  be  suf- 
ficient to  read  one  passage  from  this  dictionary;  <<  JR^n- 
num  says  that  cast  iron,  which  by  the  common  treatment 
would  yield  cold  short  bar,  may  be  made  td  afibrd  soft 
malleable  iron  by  fusing  it  with  a  mixture  of  equal  parts 
of  lime  and  scorueJ*  1  need  not  say  that  scoria  are 
produced  by  the  operation  of  the  blast-furnace ;  and  lime 
is  proposed  in  combination  with  those. 

Here  tfien  is  cdd  short  stated  to  be  prevented  by 
the  application  of  lime^  subsequently  to  the  operation  of 
the  blast  iiimace;  and,  in  this  view  of  the  subject 
Nothing  turns  upon  precise  proportion,  the  dalm  being 
a  claim  of  discovery  generally.  This  book  was  piAn 
&h^  in  England  in  1807,  and  the  patent  was  taken 
out  in  1816.  In  efiect,  therefore,  this  book  completely 
liegatiVes  the, novelty  of  the  alleged  discovery.     But 
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1S18«      look  to  the  odier  evidence  of  actual  previous  use  in 
various  in«famft<>a  in  this  country.    I  will  shortly  state 
part  of  it  only,  the   whole   being  consistent   in  this 
'  T&oMFSQK.   respect    One  of  the  .witnesses,  Nmihalk  is  asked  (the 
question  going  back  many  years  before  the  patent) 
^  Did  you  know  how  to  prevent  the  quality  of  cold  short 
in  the  iron  produced  from  the  cinder?"  His  answer 
is  —  <<  By  the  application  of  lime  in  the  puddling  fur- 
nace." —  Now  the  puddling  fiimace  is  one,  of  the  stages 
in  which,  by  the  express  words  of  the  specification,  the 
lime  for  this  purpose  is  to  be  applied ;  but  this,  he  adds, 
he  heard  from  one  person  only,  and,  therefore,  this,  if 
it  stood  singly,  might  be  considered  as  slight  proof.    I 
will  not  stop  to  enquire  whether  this  evidence  alone 
would  or  would  not  be  sufficient,  according  to  the  cases 
which  have  been  decided;  but  let  me  next  see  what 
further  knowledge,  and,  beyond  this,  what  use  is  proved, 
not  only  in  one  but  in  many  instances,  and  by  the  dif- 
fwent  witnesses  called,  only  observing,  before  I  qait 
the  evidence  of  this  witness,  that  this  question  appears 
to  have  been  put  to  him  by  one  of  the  juxy  :  <*  Yna 
say  that  you  knew  that  using  lime  would  prevent  the 
cold  short,  can  you  tell  us  how  it  ought  to  be  used?" 
The  answer  is,  **  In  the  puddling  furnace/'     There  is 
much  other  evidence  to  the  same  effect,  but  I  shall  con- 
tent myself  with  referring  to  that  of  Mr.  Robinson.    He 
produced  a  journal  of  entries,  in  which  successful  ex- 
periments were  noted,  at  the  time  they  were  made,  of  the 
application  of  lime  both  in  the  puddling  and  refinery 
furnaces,  for  the  express  purpose  of  preventing  the  cold 
shorty  followed  up  by  a  continued  use  from   1808  to 
1816,  (a  period  of  eight  years  anterior  to  the  patent) 
when    the  works    which    he    superintended   stopped. 
The  application,  therefore,  of  lime  in  some  way  for 
the  purpose  proposed,  instead  of  being  a  secret  unknown 
before^  was  as  public  as  it  could  be  rendered  by  a  work 

of 
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of  ertensive  circulation ;  and,  in  every  view  of  the  sub-  1818. 
ject,  therefore^  this  claim  had  been  more  or  less  in 
actual  use  in  this  couitry :  so  that  the  presait  patent 
would  in  effect  operate  as  an  abrogation  of  vested  and 
existing  rights.  I  am  now  upon  the  subject  of  the 
general  application  of  lime  claimed  as  a  discovery,  with- 
out reference  to  specific  apportionment,  except  as  before 
mentioned. 

On  this  part  of  the  case  I  will  only  further  remark, 
that,  if  any  part  of  the  alleged  discovery,  being  a  ma- 
terial part,  fail,  (the  discovery  in  its  entirety  forming 
one  entire  consideration)  the  patent  is  altogether  void; 
and  to  this  point,  which  is  so  clear,  it  is  unnecessary  to 
cite  cases.     In  every  view  of  the  subject,  therefore^  the 
claim  to  invention  and  novelty  fidls,  not  only  virtually 
and  technically,  as  the  patent  and  specification  are 
framed,  but  in  effect  and  substance,  and  in  the  broadest 
and  most  enlarged  view  of  the  subject.    At  the  time 
of  the  trial,  the  utility  of  the  allied  discovery  being 
admitted,  the  &irnes5  of  the  specification  being  estar 
blished,  and  thepublicity  afibrded  by  the  patent,  com- 
pared with  the  partial  and  previous  limited  use,  giving 
to  the  public,  as  it  appeared  to  me,  all  but  the  benefit 
of  actual  and  original  discovery,  constituted  a  case  so 
fiir  favourable  to  the  Plaintiff;    but,  looking  to  the 
strictness  with  which,  on  the  point  of  discovery,  patents 
must  be  construed,  looking  to  the  decisions  in  cases  of 
the  nearest  analogy,and  to  the  peculiar  nature  of  this  case 
under  all  its  circumstances,  we  feel  ourselves  bound  to 
decide  against  the  originality  of  that  which  is  claimed 
by  the  patentee  as  new.     On  both  grounds,  therefore, 
first,   that  no    infringement  of  the  patent  has  been 
proved ;  and,  secondly,  that  the  invention  is  not  new, 
we  are  of  opinion  that  the  Plaintiff  is  not  entitled  to 
recover. 

£e3  Best 
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lllg,  BeaS^T^t  then  objected^  that  the  Court ^ could  not| 

Sim.iiw'^    in  thU  case^  .4/Tp^^  ^  nonsuit  to  be  entered*  but  should 
W^       grant  a  new  trial  only  j  but 

Dallas  J.  stated,  that  if  he  >  had  not  wished  to  give 
the  parties  an  opportunity  of  going  into  the  whole  of 
tne  case^  he  should  have  nonsuited  the  Plaintiff  on  the 
evidence  otj^dward  Farman. 

Per  Curiam^  Rule  absolute  for  ^  ncHnuii;  (a) 

Besfy  on  a  subsequent  day^  moved  on  the  nuthari^ 
(^  Mir^pfdn  v.  Clemej^{J)\  t^at  .this  nonepit  should  be 
set  asjde  ana  a  pe>v  tf ial  had.  He  vrged  that  he  should 
l^vie  bad  f|  bUl  pf  e^pq^ons,  of  wbiph  be  was  now  i^ 
P?}y^>  and  ^ha||  his  f^^  wfts  ift  po^Sjsswin  pf  a  vei^ 
^bid)|  tg^  t)ie  course  adcqf^tied  by  tb^  conrtj  ivUs  tilkea 
from  him, 

Paixas  f.  repeated  his  observations  above  itede. 

BuREOUGii  J.  saidi  tba(  th^  coqrs^  adoptgd  lyr  thft 
Court  as  1;o  the  j^idgip^i^t  jpve%  Wfis  the  resuH  pf  grest 
consideration  both  ii^  piiblic  and  in  pr;vat^«    And^ 

TJie  Cawi  rejected  the  ai^licatipn. 

(a)  Tbe  dite  df  this  case  Si  giniling.  tt  ^i»  decided  A  At 
omitted  in  the  pnifta  «t  tlv  Ix*^    fint  oEJ^pe^ 
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Ej?  parte  Heathfield  ia  the  Matter  of  T|»e-      juhe  |. 

VILLE   CfiOSS. 

'J'HE  16th  G.  2.  c.  17.,  passed  for  the  relief  of  insol-  The  itat.  x6 

vent  debtors,  after  directing  sheriffs  and  gaolers  t^  ?'*'J*  ^V^ 

deliver  in  lists  of  those  who  were  their  prisoners  on  Ut  of  ixuolvent 

January f  1742|  to  the  justices  at  sessions,  and  that  the  ^bton,  (after 

said  prisoners  should  be  discharged,  upon  their  deliver-  t^J^^^jg  Jf 

the  insolTent 
shotld  vest  b  the  clei^  of  the  peace,  who  shoula,  under  certain  rettrictionsf 
appoint  aq  wmgan  or  SBtigneei  fior  the  hiutftt  dff  -  creditors,)  directed  such 
zmiipaiec  or  assignees  te  reader  sach  oivcrpliisit  if.  m  should  be  (their  own 
debts  and  charges  first  dieducted,)  to  the. prisoner,  his  executors  or  admini- 
strators ;  HdA  also  ^vided,  that  h  sbCMild  be  k^l  fbr  the  Judges  of  the 
oanrts  9f  K*  B.,  C  P.,  an4  Exchequeic^  or  foy  timi  tf  ditni  frem  time  to  time, 
upon  the  petition  of  any  creditor  of  such  prisoner,  complainii^  of  any  fraud, 
uysmanagement^  or  odier  misbehaviour  (rf  ill  or  any  of  the  assignees,  upon  hearing 
li»  ptffies  cnacemed,  to  give  each  drectf oin  theceiti,  either  for  the  removal  of  such 
ass^nee  or  assigneea^  and  the  ]^)pointing  aay  new  assq;nce  or  Assignees  in  their 
piace,  or  for  the  prudent,  just,  or  equitable  management,  or  distributioa  of  the 
cstafte  and  e£lects  ftnr  the  benefit  of  the  respective  creditors,  at  the  said  Courts  or 
JMgia  respectively  sl^ald  tlwh  fit ;  eiidk  in  the  case  oi  saefa  removal,  and  appoint- 
ment of  a  new  assignee  or  assignees,  the  act  directed  that  the  insolvent's  estate 
should  be  divested  out  of  such  removed  assignee  or  assignees,  and  should  be  vested 
in  and  delteatad  over  to  the  aew  assig^nee  or  assigned  in  the  same  manner,  and  for 
the  same  ends  and  purposes  as  the  same  were  befpire  veste4  in  fhe  original  assignee 
or  asdgnees.  Under  this  act  an  assignee  was  sqppointed  to  dispose  of  the  estate  and 
eSeets  of  sn  insolvent,  who  took  the  benefit  of  the  act  in  the  year  wherem  it  was 
pMsed.  Thb  assigaeiK  waa  removeds  «n4  another  appointed,  andcr  a  rule  of  court 
of  C.  P. ;  and  a  succession  of  removals  and  aew  app(»ntments  took  place  under 
C.  P*  rules,  until,  in  17799  A.  was  made  assignee  of  the  insolvent's  estates  under  a 
role  e£  cdort  tif  C.  P.,  bbtaiaed  possession  of  the  insoh'ent's  estate,  disposed  of 
some  parts  of  it,  and  died  without  distributing  the  le^*  or  givbg  any  account 
thereof,  leaving  B.,  his  heir  and  representative,  him  surviving.  The  personal  re- 
presentative of  the  insolvent  (who  had  been  dead  for  some  years,)  applied  to  this 
eoint  lor  a  rale*  caHing  oa  A  to  shew  cause  why  a  new  assignee  diould  not  be  ap- 
pointed ;  and  why  an  account  should  not  be  taken  before  the  prothonotary  of  all 
sums  of  money  received  by  A.  in  his  lifetime,  or  by  B.  since  ^.'s  decease,  belong- 
ing to  the  insolvettt's  estate.  The  Court  njectcd  the  application  on  account  of 
the  umaasonabfe  length  of  ti^ne  ifhich  had  been  suffined  to  elapse  before  it  was 
made. 

^e4  km 
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1818.  ing  a  schedule  of  their  estate  and  jefifects,  to  remain  with 
■  '  *^  the  clerk  of  the  peace^  provided  that  all  the  estate^ 
Hbathvisld  right,  title,  interest,  and  trust  of  such  prisoner,  o^  in, 
m  ^Matter  sq^  ^q  ]|ig  real  and  personal  estate^  should,  immediately 
Cnofls.  ^^^  ^®  discharge  of  such  prisoner,  vest  in  the  derk  c^ 
the  peace^  who  was  authorised,  by  order  of  the  justices, 
at  their  general  or  quarter  sessions,  to  asugn  the  same 
to  such  of  the  creditors  of  the  prisoner  as  the  major  part 
of  his  or  her  creditors,  who  should  apply  for  the  same 
by  any  writing  under  their  hands,  should  direct  and  ap- 
point, in  trust  for  themselves  and  the  rest  of  the  credit 
tors;  which  assignee  (to  whom  powers  of  suing,  &a 
were  given)  was  directed  to  receive  and  divide  the  pri- 
•  soner's  estate  and  effects,  or  the  monies  arising  from  the 
sale  or  disposition  thereof  (such  sales  to  be  approved  by 
the  major  part  of  the  creditors)  amongst  the  creditors 
proving  their  debts,  after  one  month's  notice  of  dividend, 
in  equal  proportions,  according  to  their  respective  debts ; 
**  and  after  the  same  is  recovered  and  received,  to  reor 
der  the  overplus,  if  any  shall  be  (their  own  debts  and 
charges  first  deducted)  to  the  prisoner,  his  executors  or 
administrators."  Persons  seised  of  an  estate  tail,  claim- 
ing the  benefit  of  the  act,  were  thereby  directed  to  de- 
liver such  estate  to  their  creditors;  and  it  was  enacted, 
that  they  should  be  deemed  to  be  seised  in  fee.  Then 
came  the  following  clause.  '<  And  to  the  intent  and 
purpose  that  the  estate  and  efiects  of  such  prisoner  or 
prisoners  as  shall  be  discharged  by  virtue  of  this  act, 
may  be  truly  and  faithfully  applied  for  the  benefit  of  his, 
her,  or  their  real  creditors ;  be  it  enacted,  by  the  autho- 
rity aforesaid,  that  it  shall  and  may  be  lawfiil  to  and  for 
the  respective  courts  at  Westmimter^  from  whence  any 
process  issued,  upon  which  such  prisoner  or  prisoners 
was  or  were  committed,  whose  effects  are  so  asmgned, 
or  where  the  process  issued  out  of  any  other  court,  to 
and  fi)r  the  Judges  of  the  Courts  of  King^s  Bench,  Com- 
mon Pleas,  and  Exchequer,  or  any  two  of  them,  from 

time 
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time  to  time^  upon  the  petition  of  any  creditor  or  ere-        1818. 
ditors  of  such  prisoner  or  prisoners,  coni[rfaining  of  any        '  t^ 
insofficieney,  fraud,  mismanagement,  or  other  misbe-  Hxathfieu>' 
havionr,  of  all  or  any  of  the  assignees  to  whom  the  *"*  *^«  Matter 
estate  or  effects  of  such  prisoner  or  prisoners  shall  be       Cf^fnm, 
assigned  by  such  clerk  of  the  peace  as  aforesaid,  upon 
hearing  the  parties  concerned,  to  make  and  give  such 
orders  and  directions  therein,  either  for  the  removal  or 
displacing  such  assignee  or  assignees,  and  the  appoint- 
ing any  new  assignee  or  assignees,  in  the  place  or  stead 
of  such  assignee  or  assignees,  so  to  be  removed  or 
displaced,  or  for  the  prudent,  just,  or  equitable  manage* 
ment  or  distribution  of  the  said  estate  and  eflfects,  for 
the  benefit  of  the  respective  creditors,  as  the  said  courts 
or  Judges  respectively  shall  think  fit ;  and  in  case  of  the 
removal  or  displacing  of  any  assignee  or  assignees,  and 
the  appointing  of  any  such  new  assignee  or  assignees^ 
the  estate  or  effects  of  such  prisones  or  prisoners  shall 
from  thenceforth  be  divested  out  of  the  assignee  or  as- 
signees so  removed  or  displaced,  and  be  vested  in  and 
delivered  over  to  such  new  assignee  or  assignees,  in  the 
same  manner,  and  for  the  same  ends,  intents,  and  pur- 
poses, as  the  same  were  before  vested  in  the  assignee  or 
assignees  as  aforesaid ;  any  thing  in  this  act  contained 
to  the  contrary  notwithstanding.*' 

In  1742,  the  time  of  passing  the  act,  TVexnUe  Cross 
took  the  benefit  thereof,  and  his  estates  were  assigned  to 
Civssingf  who  was  afterwards  removed  by  the  Court  of 
Common  Pleas,  and  John  Clarke  appointed  in  his  stead. 
Clarke  continued  in  possession  till  his  deati),  but  made- 
no  sale  or  distribution,  and  died  insolvent  John  Clarke, 
his  son  and-  representative,  was  displaced  by  rule  of 
Court  of  C.  R,  on  the  4th  May,  1775,  and  John  Pring 
vas  appointed  assignee.  Some  years  after  this,  John 
I^thbridge,  Esquire,  (afterwards  Sir  John  Lethbridge, 
Bart)  filed  a  bill  in  chancery,  claiming  certain  estates, 
which  had  been  limited  to  TreoiUe  Cross  in  tail,  under  a 

settlement 
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aetdemeDt  of  his  grandmother^  Jokifma  iMkbridgpf  add 
claims  were  also  set  up  by  other  parties^  as  heirs  at  kw, 
to  such  estates  as  had  desoeuded  to  TreoiUe  Chats  fitnn 
hiiMAfiftttt  bis  mother,  Elizabeth  TrevUle*    In  this  state  of  dispute 
as  to  the  heirship,  John  Pring  Was  temored  by  mle  of 
Court  of  C.  Pm  on  the  10th  Majf,  1779>  aud  Sir  Mb 
loMridge  was  appointed  assignee^  "whOi  having  obtained 
po^sessicm  under  the  rule  of  all  the  tirtates  of  Trtidlk 
Crou^  sold  some  partfl^  and  continued  in  possession  of 
the  remainder,  down  to  the  time  of  his  deatht  but  never 
rendered  any  account*     In  the  course  of  the  proceedings 
in  Chancery^  an  issue  had  beeti  directed  by  that  Court  to 
try  the  i'ight  between  Sir  John  LHhbnigjSf  and  one  daim- 
inglobeheiratlawofTimU^Crvsf,  The  suit  was  abated 
AJt  Sir  JMn's  death,  and  had  aince  reyived  against  Sir 
ThcmM  Lethbridge^  bis  son  and  heir^  and  perional  re- 
l^neientalive^     TreipiUe  Cross  died  many  years  atnoi^  and 
jbtHor^  t&ath/kldy  Esquire^  the  present  applioantt  add 
Cros^s  pergonal  rqpresentatire,  took  out  kttcra  of  admi- 
biatration  to  his  estate  and  efiects  in  Fdfnuary^  1817* 

Vaugkan  Serjt.  now  moved  for  a  rule,  calling  on  Sir 
Thomas  Lethbridge^  Bart,  to  shew  cause  why  a  new  as- 
signee of  the  insolvent's  estates  should  not  be  appointed, 
and  why  an  account  should  not  be  taken  before  the  pro- 
thonotary  of  all  sums  of  money  received  by  ^iTjohnLdhr 
bridge  in  his  lifetime,  or  by  Sir  Thomas  Lethbridge  since 
his  decease,  of  or  belonging  to  the  insolvent's  estate.  He 
urged  that  the  provisions  of  the  act  were  imperative,  tbst 
the  assignee,  after  taking  his  own  debt,  should  account 
for  the  residue;  and  that  the  suit  in  Chancery  as  to  the 
heirship  was  irrelevant,  because  the  act  required  the  ss- 
signee  to  account  to  the  insolvent's  personal  representa- 
tive^ on  whose  behalf  he  appeared  in  this  case. 

Dallas  J.  {a)  After  a  lapse  of  nearly  40  yeaili  since 
tbe  appointment  of  the  assignee^  who  has  furnished  the 

(«)  G$hbi  C.J.  was  absent. 
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ground  for  tbis  motion,  the  Court  does  not  feel  called 
upon  to  interfere.    Where  a  statute  directs  a  specific 
proceeding  in  this  or  any  other  court^  the  meaning  to   Ueat^ixud 
be  attached  to  such  direction,  is  that  the  proceeding  in  the  Matter 
mast  be  according  to  the  practice  of  such  court;  and   o'Trevillb 
the  praetice  of  this  court  requires  that  such  an  appli- 
cation as    my  Brother  Vavghari^  is  should  be  made 
witbin  a  reasonable  time. 

Park  i.  of  the  same  opinion. 

BuRROuoH  J»  It  is  quite  ifflpossible  to  entertain  th« 
present  application.  Is  thb  Court  to  gb  ihto  a  hmg 
atcctalitfiirty  y^rsold?  Wd  rdks^  the  motiom 

Rub  refuded. 
ftiHiinYli  I  '      


Cbawi^y  v.  Imfsy.  j^  J. 

nTRESPASS  for  assault  and  false  imprisonment  had  a  commi&sion 

been  brought  in  K.  B.  against  the  Defendant,  as  a  ^^  bankrupt 

commissioner  of  bankrupt,  in  which  action  the  plaintiff  aninst  A*  in 

had  been  honsulted;    he   afterwards   cominenced  his  18089  under 

action  in  this  court  for  the  same  cause.  ^^  ^f  ^? 

not  obtam  hit 

certificate. 

Vaughan  Serjt,  on  a  former  day,  had  obtained  a  rule  Another  com- 

1.         >      1  •  Ml    I  •      t      mission  issued 

fim  to  stay  proceedings  m  this  case^  till  the  costs  in  the  ^eainst  him  in 

former  action  in  K.  B.  had  been  paid,  and  also  to  make  18x59  under 
the  JPlaintiffgive  security  for  costs  in  the  present  action ;  7^^  ^^^ 
and  he  cited  Melchart  v.  Halsey.  (a)  and  brought 

his  action  in 
K.  B.  against 
th^  eomn^tskxaen  for  that  knpriflonsient*    At  ^  trial,  being  ui^)fq>ared  with  proof 
of  the  first  commisBion,  he  was  nonsuited.     He  then  brought  an  action  for  the  same 
cause  hi  C.  1^.9  which  court  staid  thd  proceeifings  ih  the  latte^  kction  till  the  costs  of 
the  fonner  should  be  paid. 

(a)  3  MTUu  Z49*     S.  C.  %  W.  iU  741* 


408  CASES  IN  TRINITY  TERM 

1818.  Copley  Serjt  now  shewed  cause  against  the  role.    A 

1,  ■  '  ^      commission  of  bankruptcy  had  issued  against  the  Plain- 
V.  tiff  in  ]  808y  under  which  he  never  obtained  his  certifi- 

iMPjnr.  ei^te.  In  1815  another  commission  issued,  under  which 
he  had  suffered  the  imprisonment  for  which  this  action 
was  brought.  An  attorney,  in  whose  possession  were 
the  proceedings  under  the  former  commission,  refused  to 
produce  them,  unless  a  lien  which  he  claimed  were  first 
discharged.  The  Plaintiff  was,  therefore,  unable  to  go 
into  the  merits  of  the  former  commission,  and  was  n<m- 
suited.  As  the  merits  were  not  entered  into  on  the 
former  trial,  the  proceedings  cannot  be  stayed  in  this 
court,  the  practice  of  which  differs  in  this  respect  firom 
that  of  the  Court  of  King's  Bench.  3  Bos.  4*  PidL 
23  n.  Tidd.  556.  7th  ed.  And,  in  Cook  v.  Dobree{a) 
this  Court  refused  to  stay  proceedings,  saying  that 
they  could  not  on  motion  try  the  merits  of  the  cause. 

For  the  same  reason,  namely,  that  the  merits  did  not 
come  in  question  on  the  former  trial,  the  Plaintiff  is 
not  obliged  to  give  security  for  costs  in  the  present 
action. 

Vaughanf  in  support  of  his  rule,  was  stopped  by  the 
Court 

GiBBS  C.  J.  Under  the  circumstances  of  this  case,  I 
can  have  no  doubt  that  my  Brother  VaugltarCs  rule 
ought  to  be  made  absolute.  The  Defendant  goes  to 
trial  with  such  preparation  as  every  reasonable  man 
would  make  for  his  defence.  He  goes  down  to  trial  on 
the  merits,  and  the  Plaintiff  ought  to  have  gone  down 
prepared  to  meet  him  on  that  ground,  but,  being  unpre- 
pared to  go  into  those  merits,  he  is  nonsuited.  The 
Plaintiff  was  in  fault,  for  not  providing  himself  with  the 

(a)  iHnBUio. 

necesBsiy 
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necessary  evidence.     He  knew,  or  ought  to  have  known,        1 8 1 8. 
whether  he  was  in  a  condition  to  prove  the  case  which 
he  relied  on.      The  rule  must  be   made  absolute  for 
staying  the  proceedings  until  the  payment  pf  the  costs  of 
the  former  cause. 

Park  J.  observed  that  this  point  had  [been  decided 
in  Grosvenor  v.  Copcy  in  C.  P.  («),  which  was  a  case  of 
trying  the  validity  of  a  commission ;  and  that  the  point 
had  also  been  much  considered  and  decided  in  a  case 
from  the  western  circuit. 

Copley  then  contended,  that  at  least  the  other  part  of 
the  rule,  viz.  for  security  for  the  costs  of  this  action,  must 
be  discharged,  and  that,  therefore^  he  was  entitled  to  the 
costs  <^  this  rule. 

GiBBS  C.  J.  If  the  Plaintiff  had  not  shewn  cause 
against  the  other  part  of  the  Defendant's  rule,  to  which 
he  is  entitled j  there  might  be  some  ground  for  the  ap- 
plication.   As  the  case  stands  there  is  none. 

Rule  absolute  as  above. 

{a)  Not  reported. 
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June  a.  FiGEON,  WldoW^  V.  BrUCE  and  DOBSOM. 

wX&^f  P^^  ^^^  moved  that  the  aervioe  of  th^  writ  oT 
two  deponents  .  capm  ad  re^ondenduHif  in  this  case,  should  be 
that  he  went  deemed  good  service  on  the  Defendant,  and  that  ai|  ap- 
priion»  where  P^i^^ce  should  be  entered,  relyipg  pn  the  facts  disclosed 
the  Defendant  by  the  affidavits  of  two  persons,  by  the  first  (^wfaom  it 
^^*°  for  ^^  sworn,  that  the  deponent,  on  the  27th  Apnl  last, 
the  purpoM  of  Went  to  the  Fled  prison,  where  the  Defendant,  Dolmmt 
aonnng  him  ^g^  then  in  cQstody,  for  the  purpose  of  saving  him 
ad  /v^^ii-  ^^  ^  ^^  ^^  capias  ad  regHmdendmh  issued  in  thii 
diufh  and  that  cause;  and  that,  having  found  him  in  the  ptiscnit  (hi 
Sr^!£at  ^^P^**^^  tendered  and  offered  to  him  a  copy  of  the 
therein,  he  writ|  at  the  sawe  time  phewii%  the  pnginal  writy  and 
tendered  to 
nun  a  copy  of 

the  writ,  at  the  same  tune  shewing  the  original  writ,  and  explaiamg  to  libs  De- 
fendant the  intent  of  the  service  s  but  that  the  Defeodaot  refiise4  to  take  ^  ^spjFI 
and  walked  away,  whereupon  the  deponent  followed  him,  endeavouring  to  prevail 
on  him  to  take  die  copy,  but  the  Delendant  refused,  and  told  the  deponent^  if 
he  did  not  leave  him,  the  deponent  would  get  himself  insulted,  whereupon  die 
deponent,  fearing  violence,  desisted. 

It  was  sworn  by  the*  second  deponent  that,  on  the  evening  of  the  same  day,  he 
went  to  the  Fleet  prison  for  the  purpose  of  delivering  the  copy  of  the  writ  to  the 
Defendant ;  that  he  went  into  the  deputy  warden's  office,  and  informed  him  ^ritst 
had  passed  in  the  morning,  and  requested  him  to  have  the  Defendant  into  the  toift- 
ke/s  lodge,  that  the  deponent  might  personally  deliver  the  copy  of  the  writ  to  the 
Defendant,  and  shew  him  the  original :  that  the  Defendant  was  called  by  the  crier, 
but  refused  to  see  any  body  except  in  his  room ;  whereupon  the  deponent  offered  to 
go  there,  but  was  prevented  by  the  deputy  warden,  who  said  he  might  not  escape 
with  his  life,  and  that  the  prison  would  be  in  an  uproar ;  that  it  was  impossible  for 
the  turnkeys  to  protect  the  deponent,  but  that  if  the  deponent  would  leave  the  copy 
of  the  writ  with  the  deputy  warden,  it  should  be  given  to  the  Defendant  on  the 
following  morning ;  that  the  deponent  was  informed,  and  believed  that  the  Defend- 
ant was  discharged  from  the  Fleet  two  days  afterwards ;  that  he  had  made  fineqoeot 
attempts  to  serve  him  at  his  dwelling-house ;  that  the  Defendant  could  not  be 
found,  and  that  the  deponent  believed  he  secreted  himself  to  avoid  the  service ; 
and  that  the  deponent  had  been  informed  by  JojepJb  FoulkeSf  one  of  the  turnkeys  of 
the  Fleet  prison,  that  he,  J.  F.,  did  deliver  to  the  said  Defendant  personaOy,  in  die 
prisouf  a  copy  of  the  said  writ :  Held,  that  this  could  not  be  deemed  good  serrice. 

exptaiQiDS 
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explaining  to  him  the  intent  of  the  service,  but  that  the  1818. 
said  Defen()ant  positively  refused  to  take  the  copy  of  the 
writ,  and  turned  from  the  deponent,  and  walked  an- 
other way,  whereupon  the  deponent  followed  him,  and 
endeavoured  to  prevail  on  him  to  take  the  copy  of  the 
writ,  but  thei  said  Defendant  still  positively  refused  to 
take  the  same,  and  told  the  deponent,  that  if  he  did  not 
immediately  leave  him,  the  deponent  would  get  himself 
insulted;  and  that  the  deponent,  being  apprehensive 
that  he  should  get  violently  used  by  the  said  Defendant, 
or  by  some  of  the  other  prisoners,  lefl  the  prison. 

By  the  second  deponent  it  was  sworn,  that,  on  the 
evening  of  the  same  day,  he  went  to  the  Fleet  prison,  ' 
for  the  purpose  of  actually  delivering  to  the  Defend- 
ant, Dabsoriy  the  copy  of  the  same  writ,  and  went 
into  the  office  of  the  deputy-warden  in  the  prison,  and 
explamed  to  the  deputy-warden  what  had  passed  in  the 
morning  of  that  day,  as  aforesaid ;  that  the  deponent 
reijuested  the  deputy-warden  to  have  the  said  Defendant 
into  the  turnkej^s  lodge  of  the  prison,  in  order  that 
the  deponent  might  personally  deliver  to  the  said  De- 
fendant the  said  copy  of  tbe  writ,  and  shew  him  the 
original;    and   that  the   said  Defendant  was   accord- 
ingly called  by  the  crier,  but  refused  to  come  to  the 
deponent,   and   sent  word  by  the  cryer,  that  if  any 
one  wanted  to  see  him,  he  might  come  into  his  room, 
as  he  would   not    come    out  of  it;    that   thereupon 
the  deponent  offered   to   go  inside  the  said    prison, 
with  a   turnkey,    to    serve    the    said    Defendant,    as 
aforesaid,  but  that  the  deputy-warden  positively  refused 
to  allow  the  deponent  so  to  do,  stating  that  the  de- 
ponent would  get  most  seriously  injured  if  he  attempted 
to  do  so,  and  perhaps  not  escape  with  his  life,  that  the 
prison  would  instantly  be  in  an  uproar,  end  that  it  was 
impossible  for  the  turnkeys  to  protect  the  deponent ; 
but  thaty  if  the  deponent  would  leave  the  copy  of  the 

writ 
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1818.  writ  with  the  deputy-warden,  it  should  be  ^veu  to  the 
said  Defendant  on  the  following  morning.  It  was  then 
sworn,  that  the  deponent  did  accordingly  leave  a  trae 
copy  of  the  writ  with  the  deputy-warden,  and  that 
the  writ  was  in  the  regular  form,  and  was  returnable 
on  the  morrow  of  the  Ascension  last  past ;  that  the  de- 
ponent had  since  been  informed  at  the  prison,  and 
believed  that  the  said  Defendant  was,  on  the 
29th  April  last,  discharged  out  of  the  prison;  that 
since  that  day  the  deponent  had  repeatedly  en« 
deavoured  to  serve  the  said  Defendant  at  his  dwelling- 
house  and  elsewhere,  with  a  copy  of  the  said  writ,  Imt 
that  he  could  not  find  the  said  Defendant,  either  at  his 
said  dwelling-house  or  at  any  other  place;  that  he 
believed  that  the  said  Defendant  purposely  secreted 
himself,  to  avoid  being  served  with  this  writ ;  and  that 
the  deponent  had  since  been  informed  by  Jasq^ 
FoulkeSf  one  of  the  turnkeys  of  the  prison  of  the 
jFleeif  that  he^  Joseph  FouUces^  did,  on  the  28th  AprU 
last,  deliver  to  the  said  Defendant,  personally,  the  said 
copy  of  the  said  writ,  which  the  deponent  left  with 
the  deputy-warden,  in  the  presence  of  the  saidi7os«pi 
Foidkes.  {a) 

GiBBS  C.  J.  It  is  quite  anodier  question  what  fe« 
tdedy  you  may  have  against  any  officer  who  interposes 
difficulties  in  your  way,  or  prevents  you  from  executing 
process :  but  we  cannot  say  that  this  is  service  of  pro- 
cess, when  there  is  nothing  to  prove  that  the  process 
has  been  served. 

Rule  refused. 

(a)    Pell  sUted  that  Joupb  fused,  saying  that  he  was  for- 

Poulktj  had  been  applied  tO)  to  bidden  by  the  warden  to  do  to ; 

make  affidavit  of  his  senrice  of  but  there  wu  no  affidaTit  of 

the  process,  and  that  he  had  re-  this. 
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1818. 

Clears  v.  Stevens.  June  su 

J^EPLEFIK  for  taking  three  steers.    The  Defendant  In  repkwh 
in  his  first  cognizance  Acknowledged  the  takinir,  *^^t««- 
as  bailiff  of  T.  ThomhiU^  esquire,  in  Hcpton  commony  nd  a  custom 
in  the  county  of  Suffolk^  which,  at  the  time  when,  &c  ^"^ithia  a 
was  parcel  of  the  manor  of  Haptan^  within  the  juris-  ^^^  ^^  ^ 
diction  of  the  court  leet  and  view  of  frank-pledge  there-  make  ngaU^ 

of,  of  which  manor  TkamhiU  was  seised  in  fee^  and  had  ^  touching 

the  commons, 
been  accustomed  to  have  a  court  leet  or  view  of  tSrank-  md  the  stock- 
pledge  before  the  steward  of  the  court  for  the  time  "« thereof, 
being.     The  Defendant  then  averred  a  custom  within  ^|^^  ^ 
the  manor,  that  the  jurors  at  the  leet  might  make  breach,  tnch 
r^ulations  and    bye   laws    touching    the    common,  C^??  ^^ 
and  the  stocking  and  depasturing  of  the  same  with  ofiender  as  to 
cattle ;  and  might  order  and  direct  tliat,  in  case  of  any  ^J^""^ 
breach  of  the  bye  laws,  such  penalty  should  be  paid  by  g,^^ .  ^j  ^ 

the  person  or  persons  ofiending  against  the  same,  as  to  further  custom 

that,  on  refu* 
sal  to  pay,  a 
^stress  might  be  taken ;  it  then  averred  an  order  of  a  court  leet,  that  no  person 
should  keep,  on  the  commons,  any  steen  after  two  years  old,  on  the  penalty  of 
30#.  a  head,  and  justified  taking  £he  cattle,  as  being  steers  more  than  two  years 
old,  and  being  in  the  common  damage  feasant,  llie  second  cognizance  justified 
taking  the  cattle  damage  feasant  in  the  locus  in  quo,  as  the  soil  and  fieehold  of  the  lord. 
The  Plaintiff  pleaded  to  the  first  cognizance,  that  the  cattle,  at  the  time  when,  &c. 
vere  less  than  two  years  old|  on  which  the  Defendant  joined  issue ;  and  for  plea  to 
the  second  cognizance,  the  Plaintiff  prescribed  for  common  appurtenant  over  the 
locus  SB  quof  for  such  cattle  as  should  be  pennitted  by  the  bye-laws  of  the  manor, 
and  averred  the  like  bye^law  as  in  the  first  cognizance,  and  that  after  the  bye>Uw, 
and  before  the  time  when  he  put  his  cattle,  being  steers  less  than  two  years  old,  on 
the  CQsnmon,  and  they  remained  theron  feeding  until,  &c.^  The  Defendant  replied 
that  the  cattle,  at  the  time  when,  &c,  were  not  less  than  two  years  old,  on  which 
issue  was  joined :  Held,  that  the  first  cognizance  was  bad,  because  it  did  not  aver 
any  demand  and  refusal  to  pay  the  penalty  before  the  distress  taken,  and  that  the 
Plaintiff  therefore  was  entitled  to  judgment  non  obstante  veredicto,  on  the  first  issue. 

%m  Held»  that  the  plea  in  bar  to  the  second  cognizance  was  bad,  because  it  did 
not  aver  the  age  of  the  cattle  at  the  time  of  the  distress  taken,  and  that  the  imma- 
terial issue  joined  on  that  plea  could  not  aid  the  imperfection  thereof. 

3*  Held,  that  no  repleader  was  to  be  awarded  to  the  Plaintiff  as  to  the  second 

Be.  ■ 

Vol.  VIII.  F  f  the 
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1818.  tbe  jurors  should  seem  meet :  and  also  that  it  had  been 
Cleabs  ^®  custom,  that  a  distress  might  be  taken  in  case  any 
V.  person  ofiending  against  the  bye  laws  should  refuse  to 
SnvENs.  p^y  jijg  gQm  which  the  jurors  should  direct  to  be  paid 
by  the  party  offending,  and  which  should  become  doe 
and  payable  by  way  of  penalty  for  the  breach  of  such 
bye  laws.  The  Defendant  further  averred,  that  on  the 
29th  JprUf  ISli,  a  court  leet  for  the  manor  was  duly 
holdcBy  when  it  was  ordered  by  the  jurors  there  as- 
aenbled,  that  no  person  should  keep  any  Scotch  steer%  or 
home  bred  steers,  upon  any  of  the  common  pastures  of 
the  parish,  os  any  steer  after  two  years  old^  on  the 
penalty  of  paying  twenty  shillings  a  head  for  every 
head  of  cattle.  The  Defendant  then  further  avenxd, 
that  after  the  making  tfie  bye  law,  the  cattle  in  the 
declarati(»i  mentioned  being  steers  more  than  two  yean 
oU,  were  at  the  tim^  when,  &c.  in  the  kens  invito  calkd 
Haptm  common,  eating  up  the  grass  and  doing  dami^ 
there  to  ThomkiU  in  defiance  of  the  bye  law,  wherefixe 
the  Defendant  took  them  for  a  distress  for  the  daouge 
there  done.  In  his  second  cognizance,  the  DeCsndant  jos- 
tified  the  taking,  because  long  before^  and  at  the  time 
when,  Sec  the  locus  in  quo  was  the  soil  and  freehold  of 
TkcrfihiU^  and,  because  the  cattle  at  the  time  wfaai,  ftc 
were  in  the  hcus  in  quo,  eating  up  the  grass  and  doing  da- 
Biage  to  TkomAill ;  wherefc^elhe  Defendant,  as  bis  bai- 
li£^  took  the  same  fbr  a  distress  for  the  damage  diere  then 
done  and  doing.  Plea  in  bar  as  to  the  first  cognizance, 
thai  the  cattle  in  the  declaration  mentioned,  were  at  the 
time,  when,  &c.  less  than  two  years  old,  to  wi^  one 
year  old.  Issue  thereon.  As  to  the  second  ffyiifwn^i 
that  the  plaintiff  was  seized  in  fee  of  a  messuage  in  die 
parish  of  HopUm^  and  in  the  actual  occupation  thereof; 
that  he  had  been  accustomed,  add  of  right  ong^t  to  have 
common  of  pasture  in  the  locus  in  quo  for  all  such  com- 
monaUe  catlie  aa  he  should  be  permitted  to  turn  theie- 
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on  \}j  the  bye  laws  oF  the  manor;  and  that  th^Tdotf  in       1818* 
quo  was  a  waste  or  common  within  the  juris^ictipn  of  *.^^^L1z* 
the  court  leet     lie  plea  then  admitted^  the  Seisin  of         '  %;') 
TVicmUllj  and  his  rights,  the  holding  of  the  court  lee^     ^™f]!?S* 
and  the  order  of  the  jurors,  as  set  forth  |n  the  £rst  cog- 
nizance: and  the  Plaintiff  then  averred,  th^t,  aftef  tlfie 
making  of  that  b^e  law,  and  whilst  he  was  seised  of  his 
sajd  m^uage,  and  before  t^e  time  when,  &c.  be  put 
and  turned  the  cfittle,  in  the  declaration  mention^, 
bein^  steers  less  than  two  years  old,  to  mt,  one  year 
old,  aod  being  his  own  commonajble  cattle,  in  the  locus  in 
fuoj  to  depasture  on  the  grass  there  then  growiujg,  and 
to  use  the  said  common  of  p^ture  as  he  lawfully  mi^bt; 
and  that  the  cattle  reipaiued  therein  dqiasturin^,  until 
the  Defendant,  of  his  own  wron^  took  and  ii^justly  de- 
tained the  same.      Replication  to  this  pl^  that  the 
cattle  in  the  declaration  mentioned,  at  jthe  time  when 
&c.  were  not  steers  less  than  two  years  old,  in  manner 
and  form  as  the  Plaintiff  had  in  that  plea  alleged ;  ^d 
issne  thereon* 

At  the  trial  before  JMlas  J.  at  the  last  SufftiOc  assizes^ 
the  quesdon  left  for  the  jury  was,  wheth^  th^  cattle  at 
the  time  of  the  distress  were  more  than  two  y^ars  old* 
Verdict  for  the  Defendant 

Blossei  Serjt.  had  obtained  a  rule  nisi  to  eQter  up 
judgment  for  the  Plaintiff  on  both  issues,  non  obstante 
veredicto^  or  to  enter  up  such  judgment  on  the  first  isn^ue, 
and  to  have  a  repleader  awarded  on  the  last.  He  con- 
tended that  the  first  cognizance  would  have  been  bad 
on  demurrer,  for  the  Defendant  had  only  alle^jed^  that 
the  steers  were  more  than  two  years  old  aj;  ^e  jtime 
of  the  distress,  and  had  neglected  to  aver  that  the 
p<snalty  imposed  by  the  bye  law  had  been  demanded  of 
the  Plaintiff,  and  the  payment  refused  by  him.  A^ 
thim^f^  the  right  to  distrain  only  arose  on  non-pay- 
rf2  ment 


416  CASES  IN  TRINITY  TERM 

181&  ^  ment  of  the  penalty  imposed,  the  Plainti£P  was  entitled 
to  the  judgment  prayed  for  on  the  first  issue.  To  the 
second  cognizance,  by  which  the  Defendant  acknow- 
ledged the  taking  the  cattle  damage  feasant,  as  bailiff  to 
the  lord,  the  Plaintiff  had  pleaded  his  right  to  turn 
cattle  on  the  common  conformably  to  the  bye  laws  of 
the  leet,  and  that  the  steers  in  question  so  turned  on, 
were  less  than  two  years  old,  to  wit,  one  year  old*  The 
Defendant's  replication  to  this,  viz,  that  when  they  were 
taken  they  were  not  less  than  two  years  old,  was,  he  con- 
tended, no  answer  to  the  plea,  in  which  it  should  have 
been  averred,  that  they, were  more  than  two  years  old, 
otherwise  no  breach  of  the  bye  laws  is  shewn.  The  De- 
fendant, therefore,  had  tendered  an .  immaterial  issue; 
and  the  Plaintifl^  if  not  entitled  to  a  judgment  turn  cb- 
stante  veredicto^  was  at  least  entitled  to  an  award  of  a 
repleader  on  the  second  issue. 

Frere  Seijt  now  shewed  cause  against  the  rule.  The 
cattle  in  question  were  not  taken  as  a  distress  for  the 
penalty,  but  damage  feasant  The  second  plea  in  bar 
admits,  that  the  bye  laws  excluded  any  steer  after  two 
years  old  firom  depasturing  on  the  common;  and  the 
first  cognizance  avers,  that  after  the  making  of  these 
bye  laws,  the  steers  in  question  being  more  than  two 
years  old,  were  depasturing  on  the  locus  in  quo,  and  were 
distrained,  damage  feasant.  And  it  cannot  be  denied 
that,  under  these  circumstances,  the  steers  became  a 
surcharge  for  which  the  lord  might  distrain.  [^GMs  C.  X 
One  di£Eiculty  occurs  to  us.  There  is  no  right  to  dis- 
train either  for  a  penalty  or  a  breach  of  a  bye  law  with- 
out a  custom.  The  Defendant  in  his  first  cognizance 
avers  the  right  to  hold  a  court  leet,  with  a  power  in 
that  court  to  make  bye  laws,  to  impose  a  penalty  by 
reason  of  a  breach  of  them,  and  on  non-payment  to 

distrain 


IK  IBS  FiFnr-EioHTH  YfiAB  OF  GEORGE  IIL  417 

distrun  for  the  same;  but  it  is  no  where  ayerred  that  .  ^^}^* 
there  has  been  a  refiisal  on  the  part  of  the  Plaintiff  to 
pay  the  penalty.]  At  common  law  the  lord  may  dis* 
train  for  a  surcharge  without  a  custom*  iGibbs  C.  J. 
The  right  against  the  lord  is  to  turn  on  any  commonable 
cattle;  that  right  can  only  be  regulated  or  narrowed  by 
the  custom;  the  custom  in  this  case  is,  that  the  distress 
shall  be  levied  on  the  nonpayment  of  the  penalty ;  and 
the  Defendant  must  take  the  whole  custom,  not  merely 
that  part  of  it  which  is  convenient  to  his  case.]  Where 
a  bye  law  defines  what  cattle  shall  be  turned  on  a  com- 
mon, and  inflicts  a  penalty  for  the  breach  of  such  law,  it 
makes  all  other  cattle  trespassers;  and  if  cattle  above 
the  age  defined  be  turned  on,  it  is  a  surcharge  for 
which  the  lord  may  distrain,  rejecting  the  right  to  in^-i 
po6e  the  penalty  and  distrain  for  that.  The  Defendant 
has  put  enough  on  this  record  to  shew  that  there  was  a 
surcharge,  and  that  the  distress  was  taken  damage 
feasant.  On  the  first  issue,  therefore^  the  Defendant 
has  aright  to  hold  his  verdict. 

As  to  the  second  issue^  the  jury  have  by  their  verdict 
found  that  the  steers  were  not  less  than  two  years  old^ 
and  therefore  the  Plaintiff  is  concluded  by  that.  If  it 
be  urged  that  it  would  be  consistent  with  the  pleadings 
on  the  second  issue,  that  the  steers  might  be  exactly  two 
years  old,  it  is  granted  that  the  issue  is  immaterial;  but 
the  Defendant  is  betrayed  into  error  by  the  Plaintiff 
who  tenders  this  immaterial  issue,  by  averring  that  the 
steers  were  less  than  two  years  old.  iGibbs  C*  J.  It  is 
like  the  case  of  a  plea,  to  debt  on  bond,  of  payment  be- 
fore the  day,  to  which  plea,  if  the  Plaintiff  unadvisedly 
reply  in  the  terms  of  the  plea,  the  issue  is  immaterial.] 
The  Plaintiff  is  the  first  who  makes  the  error,  and 
the  piurty  who  makes  the  first  error  in  pleading,  is  not 
entitled  to  an  award  of  repleader.     Webster  v.  Bafmis- 

F  f  3  ur 


i^[dji    Kempe  v.  Oeoos  {b),   Taylor  v.  Wttiehead.  (c) 
NjJJffy'     Oii  thk  tjccbild  Issiie,  therefore,  tHe  tJefendant  is  entitled 
^^^      tb'  flie  jtid^ment  off  the  Coiirt. 

Stk^bn^  ^Ibsseif  in  fiuppbri  of  liis  rule,  being  directed  by  the 
tknxtk  16  [tbhi&ne  himself  to  the  second  pointy  thiis 
iirgti^.  Th6  ple^  in  bar  to  die  second  cognizance  is 
good,  nof  htel  siich  a  plea  pursue  exactly  tHe  terms  of 
k  bye  kw  in  any  cas^  in  which  the  proposition  is  not 
tonfln^  ib  a  {)recise  matliematical  point.  .  It  is  averred 
iii  th6  pleli;  that  the  steers  were  less  than  two  years 
did,  hkd  that  Negatives  tlie  fact  of  tdeir  l)eing  more 
than  twd  y^ts  old.  The  Defendant  slibuld,  ih  his 
r'eplifcatioh,  ha^^e  selected  aiid  traversed  the  material 
fh6t,  ttnd  U&ve  stated  that  (he  steers  were  more  than 
twd  ^eiirs  old.  iGibbs C.J.  The  custom  is,  that  no 
Otlb  shidl  keep  st^erd  oil  tlie  locus  in  qito  after  they  arq 
tw8  f&ih  bid,  finder  a  peiially:  The  Plaintitf' pleads, 
Qidt  #}ieti  hii  steers  w6re  turned  oh  the  common  they 
Vf^i  less  thaii  t^b  years  bld^  but  he  savs  nbtliiiig  ot'th^ 
age  at  which  they  were  arrived  at  tHe  time  of  the  dis- 
tire&s.]  The  Efeflbndknt  by  h'is  replication  cures  tliat 
fhtilt,  ftr  hh  k^eri  that,  at  ihe  iime  when,  kc  they  wm 
not  less  tUflii  twd  y^avk  old ;  he  might  have  demurred  to 
the  plea.  IGibbs  C:  J.  There,  I  repeat,  the  Plaintiff 
18  in  ft  dilemma,  for  he  does  noi  shew  the  age  of  the 
steers  ^heh  thfey  were  taken.]  Theii  if  the  justificatioii 
is  not  well  ^lekded,  the  trespass  is  confessed,  and  in 
stick  case  the  pkintiff  has  judgment  oh  the  trespass  con- 
filssed,  although  he  iiiay  have  replied  immaterially. 
BroadSent  v.  tVMs  (d),  Joties  v.  Bodinkam  (e).   Craven 


a)  Doug.z^^.  {t)  I  Salk.  17J.     S.C  (kr- 

if)  I  Ld^  Rajfm  z67*  tifiw,  ayp.,   under  the  title  (tf 

c)  Doug.  749-  Jonu  v.  Bodinn^r. 


\d)  fhik/i  366: 


V.  Hdnley 
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r.  Hanky  (a),  Foster  v.  Jackson  (i),  Omyris  Digest  (c). 
Bonkam^s  case  (i),  Tumet^s  case  {e\  Meriel  Tresham^s 
case.  (/) 


GiBBS  C.  X  This  is  an  action  of  replevin,  and  the 
Defendant  in  bis  first  cognizance  states,  that  the  locus 
in  quo  is  a  common  in  the  manor  of  Hopton^  and  that 
there  hath  been  a  custom  for  the  lord  to  hold  a  court 
leet ;  and  ibr  the  jurors  at  the  leet  to  make  regulations 
and  bye  laws  touching  the  common,  and  stocking  the 
same,  and  to  impose  a  penalty  on  the  violation  of  such 
regulations ;  and  further  that  it  had  been  the  custom  that, 
in  case  any  person  offending  should  neglect  to  pay  the 
penalty,  a  distress  might  be  levied  on  account  of  the 
breach  of  the  bye  laws.  The  Defendant  then  avers  the 
holding  of  a  court  leet,  and  an  order  by  the  jurors,  that 
only  catde  of  a  certain  description  should  be  kept  on  the 
common,  and  that,  after  the  making  of  this  bye  law,  the 
Plaintiff  put  on  the  common  cattle  of  a  different  de- 
scription, wherefore  the  Defendant,  as  bailiff  to  the  lord, 
distrained  them.  This  right  of  the  lord  to  distrain 
cattle  put  on  the  common  Ibr  a  breach  of  the  regulations 
made  by  the  jury,  can  only  be  supported  by  the  custom. 
Now  this  cognizance  states  in  substance  a  distress  by 
the  lord  for  a  breach  of  the  regulations  made  by  the 
jury,  without  stating  any  demand  of  the  penalty  from 
the  Plaintiff,  or  any  refusal  or  neglect  on  his  part  to 
pay  the  same.  The  cognizance^  therefore^  does  not 
pursue  the  custom,  and  is  bad. 

The  Defendant,  in  his  second  cognizance,  justifies 
the  taking,  as  bailiff  to  the  lord,  because  the  cattle  in 
question  were  on  the  conunon  damage  feasant    The 

(a)  Earnest  3d  edit.  %$$•  U\  8  Rep.  zao.  b.^ 

\h)  H»b.s6.  (0  Ibid.  111.  b. 

\c)  Pleader^  M.  %•  (/)  9  ^*  »xo.  b. 

F  f  4  Plaintiff 
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Plaintiff  in  his  plea  in  bar  to  this  cognizance  states, 
that  he  was  seised  in  fee  of  certain  premises  in  the  parish 
oiHapkm^  and  that  he  had  been  accostomed,  and  of 
right  ought  to  have  common  of  pasture  in  the  loaa  in 
quo  for  all  such  cattle  as  he  should  be  permitted  to  tuni 
thereon  by  the  bye  laws ;  thereby  confining  his  rij^  rf 
common  to  the  regulation  of  the  bye  la¥rs.  He  then 
shews  that  a  bye  law  was  regularly  made^  that  no  person 
should  keep  steers  upon  the  common  after  two  years  old» 
under  a  penalty  of  paying  twenty  shillings  a  head ;  and 
avers  that^  after  the  making  of  the  bye  law,  the  Plaintiff 
turned  on  the  cattle  in  question,  bdng  steers  less  than 
two  years  old,  to  wit,  one  year  old,  on  the  common  to 
feed  as  he  lawfully  might.  The  custom  amounts  to  this, 
that  no  one  shall  keep  cattle  on  the  common  whidi  are 
more  than  two  years  old.  The  plea  says  nothing  of  the 
age  of  the  cattle  at  the  time  the  distress  was  taken,  but 
is  wholly  confined  to  a  statement  of  their  age  when  they 
were  turned  on,  which  is  laid  at  less  than  two  years,  to 
wit,  one  year ;  but,  for  any  thing  that  appears  on  this 
plea,  the  cattle  might  have  been  three  years  old  when 
they  were  distrained.  This  plea  in  bar  is,  therefore^ 
bad.  It  is  true,  that  the  Defendant  in  his  replication 
selects  an  immaterial  fact  and  takes  issue  thereon,  bot 
an  immaterial  issue  taken  on  a  bad  plea  will  not  make 
that  plea  good.  The  second  cognizance  is  good,  and 
as  no  good  plea  is  pleaded  in  bar  to  that  cognizance, 
the  Defendant  is  entitled  to  judgment  thereon.  But  the 
first  cognizance  is  bad. 


Per  Curiam. 

Rule  absolute  as  to  the  first  issuer  and  dis- 
charged as  to  the  second. 
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Jackson  and  Another  v.  Hall*  Weimsdaj^ 

.    June  3« 

ii  T  the  trial  of  this  case  before  Wood  B.^  at  the  last  At  the  trial  of 

JEssex  assizes,  a  verdict  was  entered  for  the  Plain-  a  cauie,  a  ^er- 

tiffi,  subject  to  a  case  for  the  opinion  of  this  Court,  f^  thTpiain- 

The  junior  counsel  on  each  side  in  the  cause,  difiering  tiff,  lubject  to 

as  to  the  insertion  of  a  certain  fact.  Wood  B^  on  refer-  *  ^**  ^^ 

opnuoii  or  the 
ence  to  his  notes,  after  hearing  the  counsel  on  both  Court  of  C.  P. 

sides,  decided,  that  the  case^  as  firamed  on  the  part  of  '^^  caae,  as 

the   Plaintiffs,   was  correctly  drawn ;   whereupon  the  pj^jntiff  was 

janior  counsel  on  both  sides  agreed  to  and  signed  the  objected  to  by 

case  as  it  stood.    The  Plaintilfe  then  procured  a  ser-  ^e^«fcndaiit, 

.  ,  ^  ,.    .  on  the  ground 

jeant  8  signature  to  the  case^  as  a  necessary  preuminary  that  it  ezdod- 

step^  and  a  copy  was  served  on  the  Defendant's  attorney,  «*  the  only 

1  .  ...  1      point  intended 

requesting  him  to  procure  a  serjeant  s  signature  to  the  \^  y^  raised^ 

case  on  the  Defendant'  behalf,  that  it  might  be  put  down  The  counsel 
for  argnment     This  was  declined  by  the  Defendant's  "^^^^ 
attorney,  on  the  ground,  that  the  case  did  not  contain  degiee  of  the 
certain  material  fiwsts  which  had  been  proved  at  the  cw^O  «!>«  at- 
trial,  and  which  were  necessary,  in  order  to  raise  the  the  judge  who 
point  which  he  intended  to  try  by  this  action,  which  tried  the  cause, 
was,  whether  the  delivery  of  a  writ  of  Jieri facias  lo  ^J^n  A 
the  sheriff,  out  of  his  bailiwick,  could  bind  the  Defend-  and  referring 

anf  s  ffoods  from  the  time  of  such  delivery.  ^  ^  n<*«»f 

^  deaded  that 

Copley  Serjt  had  on  a  former  day  obtained  a  rule  nisi  ,|^,^"^  **  ^ 

for  the  postea  to  be  delivered   to  the  Plaintiffi,  with  rectly  drawn. 

The  Defend- 
ant's  and  Plaintiffs' junior  counsel  then  signed  the  case^  and  the  Plaintiff*  obtained  a 
■erjeant's  signature,  and  handed  the  case  to  the  Defendant's  attorney  for  signature 
in  like  manner»  that  it  might  be  argued.  The  attorney  having  refused>  on  the 
ground  that  he  should  compromise  the  question  which  hb  client  intended  to  try» 
the  Court  gave  the  Defendant  two  days  to  obtain  the  proper  signatures,  and,  on 
his  non-compliance,  ordered  the  p<utea  to  be  delivered  to  the  Plaintiff*. 

liberty 
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liberty  to  enter  up  final  judgment  thereon,  pursuant  to 
the  verdict ;  and  he  urged,  that  if  the  Court  did  not 
interfere  in  such  a  case,  this  expedient  for  getting  rid 
of  a  special  case  and  having  a  new  trial,  would  be  fre- 
quently resorted  to. 

Bosanquet  Serjt.  now  shewed  cause,     A  party  is  ad- 
vised to  bring  ah  action  to  try  the  question,  whether  the 
delivery  of  a  writ  dijieri  facias  to  a  sheriff,  out  of  his 
county,  is  binding ;  the  stat.  29  Car.  2,  c.  3.  5.  16.  enact- 
ing, that  no  writ  oli  Jkri  facias  or  other  writ  of  exe- 
cution, shall  bind  tlie  property  of  goods,  but  from  the 
time  of  delivery  to  such  sheriff  to  be  executed.     The 
learned  Judge  would  not   rule   the   point  at  the  trial, 
oihefwise  the  Defendant  might  have  brought  his  opinion 
in  review  before  this  Court.     In  stating  a  case  alll  the 
fkcts  proved  ought  to  appear.     It  is  not  pretended  that 
the  fact  sought  to  be  inserted  was  not  proved;  and,  since 
the  case  excludes  it,  though  it  has  been  stgned  by  the 
junior  counsel,  yet  the  attorney  for  the  Defendant  is  jus- 
tified in  declining  to  apply  for  the  signature  of  a  serjeant, 
as  requested  by  the  Plaintiff,  feeling  that,  by  an  acqui- 
escence, he  should  compromise  the  whole  question,  which 
his  client  came  to  try. 

Copley^  in  support  of  his  rule^  was  stopped  by  the 
Court. 

.  GiBBS  C.  J.  As  I  understand  the  facts  of  this  case, 
the  parties  went  down  to  trials  no  seijeant  being  of 
counsel  at  the  assizes.  A  verdict  was  there  taken  for 
the  Plaintiff,  subject  to  the  opinion  of  this  Court,  on  a 
case  reserved.  A  case  was  drawn  by  the  Plaintiff's 
counsel,  which  \^a$  not  approved  on  the  part  of  the 
Defendant.  The  counsel  on  both  sides  then  attended 
the  Judge,  who  referred  to  his  notes,  and,  after  hearing 

bodi 
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both  parties,  stated  what  he  thought  was  the  point  to  be 
decided  in  the  case.     The  counsel  whom  the  Defendant 
had  selected  then  signed  that  case.     By  the  rules  of  this 
CSourt,  lib  base  can  be  argued,  unless  ii  be  sigiiecl  by  a        Hall! 
Serjeant  for  each  party.     The  Defendant  refuses  to  ob- 
tain a  Serjeant's  signature,  alttiougti  the  t^laihtifis'  Ser- 
jeant lias  signed.    The  defendant  thils  stands  aloof,  and 
says,  I  will  not  dccede  to  the  signature ;  for  there  is  ho 
doubt  that  any  serjeant  would  have  signed  this  cas^,  be- 
cause ii  had  been  settled  by  the  only  authority  which 
could  sdhle  it,  naiiiely,   by  the  authority  of  tH^  Judge 
before  whoni  the  cause  was  tried.     The  case,  it  is  triie, 
cannot  be  argued  here  without  a  Serjeant's  signaiiire,  but 
it  is  competent  to  this  Court  to  order  the  posiea  to  be 
delivered  to  the  Plaintiffs,  that  they  may  enter  judgment 
thereon,  now  thai  the  tiefendaht  refuses  to  fulfil  the 
agreeihent  under  which  the  parties   drew  tlieir   case. 
Unless,   therefore,  this  case  is  signed   on  the  piti  of 
the  Defendant,  and  delivered  on  or  before  Friday  nejci^ 
the  rille  niiist  be  absolute  for  the  postea  to  be  delivered 
to  tiie  I^laihtifis. 

Rule  absolute  sub  modo. 

The  conditions  imposed  by  the  0>urt  not  having 
been  complied  with  by  the  Defendant^  the  rule  was 
made  absolute* 

Posiea  to  the  Plaintifik. 
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RiDOE  and  Others  v.  Gabuck  and  Others. 


A  local  turn- 
pike act  im- 
poMd  specific 
tolls  on  car- 
riages in  pro- 
portion to  the 
breadth  of 
their  wheels* 
such  tolls 
being  encreas- 
ed  in  propor- 
tion to  the 
narrowness  of 
the  wheelsy 
and  being 
highest  where 
the  wheels 
were  of  less 
breadth  than 
six  inches: 
Held*  that  the 
carriages  sub- 
ject to  such 
tolls  were  ex« 
empted  from 
the  additional 
toll  imposed 
by  the  latter 
part  of  the 
ft3d  section  of 
thesutute 
13  G.  3.  c.  84* 
(General 
Turnpike  Act) 
and  diat  the 
local  act  vir- 
tually repealed 
that  section. 


jQEBT  by  the  treasurers  of  the  trustees  of  the  tan- 
pike  road  leading .  from  Cashamj  in  the  county  of 
Southampton^  to  Chichester^  on  a  bond  given  to  them  by 
the  lessee  of  a  turnpike  gate  on  that  road,  and  his 
sureties.  The  Defendants  craved  oyer  of  the  bond  and 
condition,  which  was  for  the  due  performance  by  the 
lessee  of  the  covenants  comprised  in  a  lease  of  the  same 
date  with  the  bond,  and  made  between  the  trustees  of  the 
road  of  the  one  part,  and  the  Defendant,  Garlicky  of  the 
other  part,  and  they  set  out  the  lease  by  which,  (after 
reciting  that,  by  the  stat«  46  G*  3.  intituled  *<  an  act 
for  repealing  two  acts  passed  in  the  2d  and  24th  years  of 
the  reign  of  his  present  majesty,  for  repairing  the  road 
from  Coshannj  in  the  county  of  Southampton^  to  the  dty 
of  Chichester,  and  for  the  more  effectually  repairing  the 
said  road,"  power  was  given  to  the  trustees,  after 
giving  notice,  as  therein  mentioned,  to  lease  the  tolls 
granted  by  the  said  act  for  any  term  not  exceeding  three 
years,  for  the  best  rent  that  could  be  reasonably  gotten 
for  the  same ;  and  that  the  said  tolls  had  been  let  by 
auction  to  the  Defendant,  Garlici,  for  one  year,  as  the 
highest  bidder;)  it  was  witnessed  that  the  tolls  were 
demised  to  Garldck  for  that  term  for  6702. ;  and  it  was 
provided,  (among  other  restrictions,)  that  if  Garlid 
should,  at  any  time  during  the  term,  demand  or  receive 
for  toll  for  the  passage  of  any  coach,  &c.  waggon,  wain, 
cart,  or  other  carriage,  through  the  turnpike  gate,  any 
greater  or  less  toll  than  the  respective  sums  directed  to 
be  paid  for  such  tolls  by  the  said  act,  (except  only  where 
such  tolls  had  been  lessened  by  order  of  the  trustees  by 
virtue  of  their  powers  under  the  act,)  or  any  toll  for 

articles 
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articles  exempted  by  the  act,  or  by  any  other  of  the  laws 

and  customs  of  the  realm,  the  trustees  might  determine 

the  demise  upon  giving  notice  as  therein  mentioned. 

Garlick  then  covenanted,  that  he  would  not  at  any  time 

during  the  term  demand  or  receive  greater  or  less  tolls 

than  those  stated  in  the  proviso,  nor  at  any  time  during 

the  term,  demand  or  receive  for  toll  for  the  passage  of  any 

coach,  &c.  waggon,  wain,  cart,  or  other  carriage  through 

the  said  turnpike  gate,  any  greater  or  less  tolls  than  the 

respective  sums  directed  to  be  paid  for  such  tolls  on  the 

road  by  the  said  act,  (except  only  when  the  tolls  had 

been  lessened  or  altered  by  order  of  the  trustees,  by 

virtue  of  their  powers  under  the  act,  or  other  laws  or 

statutes,)  nor  any  toll  for  articles  exempted  by  tliat  act« 

or  any  other  of  the  laws  and   statutes  of  the  realm. 

The  Defendants  then  averred,  that  Garlick  had  not,  at 

any  time  during  the  term,  demanded  or  received  for 

toll^  any  greater  or  less  tolls,  or  sums  of  money  than 

those  stated  in  the  proviso,  and  general  performance  by 

him  of  his  covenants  in  the  lease. 

Second  plea,  that  Garlick  had  not  at  any  time  during 
the  term,  demanded  any  greater  or  less  tolls,  or  sums  of 
money,  than  those  stated  in  the  proviso,  (except  as  there- 
in excepted,)  and  except  where  he  had  demanded  and 
taken  for  divers  waggons,  carts  and  carriages,  having 
the  fellies  of  the  wheels  thereof  of  less  breadth  or  gauge 
than  six<  inches  from  side  to  side  at  the  least,  at  the 
bottom  or  sole  thereof,  and  for  the  horse  or  beasts  of 
draught  drawing  the  same,  one-half  more  than  the  toll 
payable  for  the  same  respectively  by  the  recited  act,  and 
under,  and  by  virtue,  and  according  to  the  form  of  the 
statute  (a)  in  such  case  made  and  provided. 

Replication  as  to  the  first  plea ;  that  by  the  act  recited 
in  the  condition  of  the  bond,  it  was  enacted,  that  the 


1818. 


{a)  130.3. 


after 
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after-mentioned  tolls  should  be  demanded  and  taken  at 
the  toll  gates  or  turnpikes  erected,  &c, ;  viz.  for  every 
four  wheeled  waggon,  wain,  cart,  or  other  such  carriage, 
having  the  sole  or  bottom  of  the  fellies  of  the  wheels 
thereof  of  less  breadth  or  gauge   than  six  inches,  and 
drawn  by  £bur  horses  or  other  beasts  of  draught,  the  sum 
of  ope  shilling  and  sixpence ;  and  drawn  by  three  horses 
or  other  beasts  of  draught,  the  sum  of  one  shilling ;  and 
drawn  by  two  horses  or  other  beasts  of  draught,  nine- 
pence  (a),  &c«     For  every  two  wheeled  waggon  or  other 
carriage  having  the  sole  or  bottom  of  the  fellies  of  the 
wheels  thereof  of  a  les^  breadth  or  gauge  than  six  inches, 
and  drawn  by  four  horses  or  other  beasts  of  draagbt, 
the  sum  of  one  shilling;  and  three  horses  or  other  beasts  of 
draught,  ninepence ;  drawn  by  two  horses  or  other  beasts 
of  draught,  sixpence,  &c. :  which  said  tolls  had  not  at  the 
time  of  the  making  of  the  indenture,  or  since,  been  lessened 
by  order  of  the  trustees ;  nor  was  any  thing  in  the  first 
reciteii  act  expressly  directed  to  the  contrary.    The 
Plaintiff  then  averred,  that  Garlicky  after  the  makii^ 
of  the  bond  and  during  the  term,  demanded  and  re- 
ceived of  TVm.  Simms  for  the  passage  of  a  four  wheeled 
wa^on,  having  the  sole  or  bottom  of  the  fellies  of  the 
wheels  thereof  of  less  breadth  or  gauge  than  six  inches, 
and  drawn  by  four  horses  through  the  gate  in  the  con- 
dition mentioned,  a  greater  toll  than  one  shilling  and 
sixpence,  directed  to  be  paid  for  such  toll  by  the  first 
recited  act,  to  wit,  the  sum  of  two  shillings  and  three- 
pence^ contrary  to  the  tenor  and  e£fect  of  the  bond ;  and 

(a)  46  O,  3*  r.  46.  /.  15.,  and  the  toU  to  be  tikea  for  fbur- 

which  section  also  specifies  the  wheeled  and  two-wheeled  wag- 

toU  to  be  taken  for  foar-wfaeded  gonsy  which  had  the  bottoA  of 

and  two-wheeled  waggons,  which  the  fellies  of  the  breadth  of  six 

had  the  bottom  of  the  fellies  of  inches,  varying  the  toll  according 

the  breadth  of  nine  inches,  vary-  to  the  beasts  of  draught ;  the  toll 

ing   the   toll   according  to   the  being  encreased  in  proportian  to 

Aiuaber  of  beasts  of  draught  $  the  aanowness  of  the  wheds. 

this, 
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lis,  &c  wherefore,  &c.     And,  for  a  further  breach  of       1818. 
le  condition,  averred  that  Garlicky  after  the  making  of       _^ '  ^  ^ 
le  bond  and  during  the  term,  demanded  and  received  9. 

*  W.  PrickeTj  for  the  passage  of  a  two  wheeled  cart,  Gaklk*. 
iving  the  sole  or  bottom  of  the  fellies  of  the  wheels 
lereof  of  a  less  breadth  or  gauge  than  six  inches,  and 
rawn  by  two  horses  through  the  gate,  a  greater  toll  than 
le  sum  of  sixpence,  directed  to  be  paid  by  the  said  first 
ecited  act,  to  wit,  the  sum  of  ninepence,  contrary  to  the 
enor,  &c.  and  this,  &c.  wherefore,  &c.  As  to  the  second 
dea,  the  Plaintiffs  replied  in  substance  in  the  same 
nsnner  as  they  had  done  to  the  first. 

Rgoinder  as  to  the  breach  first  assigned  as  to  the 

Erst  plea,  that  the  waggon  in  the  first  breach  mentioned, 

was  a  waggon  having  the  fellies  of  the  wheels  thereof 

of  less  breadth  or  gauge  than  six  inches  from  side  to 

iide  at  the  least,  at  the  bottom  or  sole  thereof;  and  that 

Garlicl  did  demand  and  receive  for  the  said  waggon  and 

k)ne8,  as  in  the  said  first  breach  is  mentioned,  the  sum 

tf25  3(2.  as,  and  being  the  amount  of  the  two  several 

urns  of  money  following,  viz.  the  sum  of  U.  6cL  directed 

to  be  paid,  and  payable  for  toll  in  that  behalf  by  the  act 

in  the  condition  of  the  said  bond  mentioned ;  and  the 

brther  sum  of  ninepence  (being  one  half  more  than  such 

I  directed  to  be  paid  by  stat.  13  G.S.  (a),  intituled, 

and  this,  &c     And,  as  to  the  second  breach,  as  to 

first  plea,  that  the  cart  in  that  breach  mentioned 

a  cart  having  the  fellies  of  the  wheels  thereof  of  less 

Ith  or  gauge  than  six  incnes  from  side  to  side  at 

least  at  the  bottom  or  sole  thereof;  and  that  Garlick 

led  and  received  for  the  said  cart  and  horses 

sum  of  ninepence,  being  the  amount  of  the  two 

eral  sums  of  money  following,  viz.  the  sum  of  sixpence, 

-^  to  be  paid,  and  payable  for  toll  in  that  behalf, 

{a)  Gfmrai  Twmpikc  AtU 

by 
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Ridge 

V. 

Oarlick. 


by  the  act  in  the  condition  of  the  said  bond  mentioned; 
and  the  further  sum  of  three-pence,  being  one  half 
more  than  such  toll  directed  to  be  paid  in  that  behalf 
by  the  stac.  13  G.  S.     General  demurrer  and  joinder. 


HuUoch  Serjt,  in  support  of  the  demurrer.  Tie 
question  is,  whether  the  lessee  is  justified  in  taking  the 
additional  toll,  and  will  depend  on  the  operation  of  the 
23d  section  of  the  general  turnpike  act  {a)  on  this  local 
statute.  The  lessee  is  not  justified  in  taking  such  toll. 
It  is  true^  that  section  authorises  the  taking  of  additional 
toll  for  wheels  of  the  dimensions  stated  in  the  pleadings, 
but  this  provision  can  only  apply  to  those  local  acts 
which  impose  tolls  of  an  equal  rate  on  such  waggons  as 
have  broad  wheels,  and  such  as  have  narrow  wheels. 
The  clause  in  the  old  local  act  for  thb  road  (£),  and  re- 


(«)  «  The  trustees  appointed 
by  virtue  or  under  the  auithority 
of  any  act  of  parliament,  made 
for  repairing  or  amending  turn- 
pike roadsi  or  such  person  or 
persons  as  are  authorised  by 
them*  shall  and  may,  and  are 
hereby  required  to  demand  and 
take,  for  every  waggon,  wain, 
cart,  or  carriage,  having  the 
fellies  of  the  wheels  thereof  of 
less  breadth  or  gauge  than  six 
inches  from  side  to  side  at  the 
least,  at  the  bottom  or  sole  there- 
of, and  for  the  horses,  or  beasts 
of  draught  drawing  the  same,one- 
lialf  more  than  the  tolb  or  duties 
which  are  or  shall  be  payable  for 
the  same  respectively : — and  for 
every  waggon,  wain,  cart,  or  car- 
riage, having  the  fellies  of  the 
wheels  thereof  of  less  breadth  or 
gauge  than  six  inches  from  tide 
to  side,  at  the  leastt  at  the  bot- 
tom or  sole  thereof ;  and  for  the 
horses,  or  beasts  of  draught 
drawing  the  same,  from  and  after 
the  twenty-moth  day  of  Stftcm' 


ber^  one  thousand  seven  hondred 
and  seventy-ox,  double  the  tolb 
or  duties  which  are  or  shaO  be 
payable  for  the  same  respectivelf 
by  any  act  or  acts  of  parlnmmr 
made  for  amending  or  repairicg 
turnpike  roads,  before  any  such 
waggon,  wain,  cart,  or  carriage 
respectively,  shall  be  pemitted  to 
pass  through  any  turnpike  gate 
or  gates,  bar  or  bars*  where  toDs 
shall  be  payable  by  virtue  of  an^ 
such  acts."  Z3  G.  3.  r.  84-  J'  S3* 

This  act  is  repealed  by  star. 
3  G.  4*  c,  ia6.,  inrituled  ^  An 
act  to  amend  the  general  laws 
now  in  being  for  regulating  rim- 
pike  roads  in  that  part  of  Greet 
Britain  called  England**  which 
also  repeals  the  following  acts : 
14  G.  3,  cc.  14.  36.  57.  8a. — 
16  G.  3.  ec,  39.  44.  .-.  17  G.  3« 
f.  16.  —  z8G.3.  «.»8.  63.— 
ai  G.  3.  c.  ao. —  %s  G.  3.  c.  57. 
—  S%G.3.  c.  Z45.-— 53^*3* 
€•  8a.  —  55G*Z*  tf.ixy.  — 57 
G.  3.  r,  37. 

{b)  %G.3. 

pealed 
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pealedbj  the  i6  G.3.,  now  under  consideration,  impoeed       1818. 
a  general  toll  of  one  shilling  on  every  waggon,  carl^  or 
other  carriage,  drawn  btf  Jimr  horses  g  on  every  such  car^ 
riage  drawn  by  three,  ninepence ;  and  on  every  such  car- 
riage drawn  by  one,  sixpence :  and,  during  the  operation 
of  that  act,  there  can  be  no  doubt  that  every  waggon 
with  wheels  of  less  than  six  inches  in  breadth,  was, 
under  the  general  tunipikc  acts,  liable  to  the  additional 
toll.     But  the  present  local  act,  in  the  15th  section, 
carefiilly  specifies  the  breadth  of  the  wheels  of  carriages 
liable  to  toll  under  it,  and  regulates  the  toll  according 
to  their  dimensions,  imposing  the  heavier  toll  on  the 
narrow  wheel.    That  section,  therefore,  operates  as  a 
virtual  repeal  of  the  23d  section  of  the  general  turnpike 
act,  the  only  object  of  which  was,  to  protea  turnpike 
roads,  by  imposing  a  higher  toll  on  narrow  wheels,  an 
object  which  is  e£fectually  attained  by  the  additional  toll 
imposed  on  such  wheels  by  the  present  local  act. 

Vca^hcan  Seijt,  contra.  The  Defendant,  Garlicky  was 
jastified  in  taking  the  additional  toIL  By  an  express 
enactment  (a),  all  the  provisions  of  the  general  turnpike 
act  are  extended  to  those  local  acts,  which  should  there- 
after be  made ;  and  the  46  G.  3.  contains  no  express 
exemption  from  its  operation.  It  is  true^  that  part  of 
the  23d  section,  which  imposes  double  toll,  on  wheels 
exceeding  a  certain  breadth,  was  first  suspended  for  a 
time^  by  stat.  16  G.  3.  c.44.,  and  was  afterwards  re- 
pealed by  Stat  18  G.  8.  c.  28. ;  but  the  former  part  of 
that  section  giving  the  additional  toll,  remains  untouched, 
and  if  it  did  not,  the  protection  intended  to  be  given  by 
the  legislature  to  turnpike  roads,  by  imposing  higher. 
tolls  on  narrow  wheels,  would  be  rendered  ineffectual. 

(a)  %iG»$»  c,  ao. 
Vot.VIIL  Gg  Local 
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1818.  Local  turnpike  ad»  should  be  construed,  with  reference 
to  the  general  turnpike  act,  as  local  inclosure  acts  are 
construed,  with  reference  to  the  general  tndosore  acC 

HMoek,  in  rt&plyy  was  stopped  by  the  Ck)ttrt 

GiBBB  C.  J.  This  is  one  of  the  plainest  cases.  It 
was  observed  when  the  general  turnpike  act  was  passed, 
that  a  provision  was  not  usually  made  in  local  acts  fi>r 
putting  a  higher  toll  on  narrow  wheeled  waggons  tbsn 
on  those  with  broad  wheels :  the  legisUture,  therefcre^ 
made  a  general  prospective  'provision  to  supply  tbe 
defect  This  was  borne  in  mind  by  the  legislature 
on  the  passing  ct  any  subsequent  local  act,  whidi  im- 
posed one  umform  toll  on  all  carriages  of  the  ssoie 
description  without  dbtinction  as  to  the  breadth  of  their 
wheels;  and  it  was  well  known  and  understood,  that  in 
such  an  act  of  pairliament,  carriages  with  narrow  wheels 
were  in  effect,  subjected  to  the  higher  toll  imposed  by 
the  general  turnpike  act.  But  when  we  find  it  par- 
ticularly enacted,  what  toll  shall  be  paid  by  carriages 
having  the  bottom  of  the  fellies  of  their  wheek  nine 
inches  in  breadth,  what  shall  be  paid  by  those  having 
the  bottom  of  the  fellies  six  inches  in  breadth,  and  whst 
shall  be  paid  by  those  having  the  bottom  of  the  fdlia  of 
a  less  breadth  than  six  inches,  the  legislature  has  ex- 
cluded the  necessity  of  any  reference  to  the  general 
turnpike  act:  fbr  it  is  impossible  to  say,  that  after  the 
legislature  has  expressly  directed  what  toll  shall  be  paid 
in  proportion  to  the  narrowness  of  the  wheels  of  car- 
riages, the  general  turnpike  act  shall  operate  upon  the 
tolls  spedfied,  and  augment  each  of  them  half  as  much 
again.  To  contend  for  this^  is  to  contend  for  too  absard 
a  construction  to  be  listened  to  by  this  court 

Djjus 
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tiALLAk  J.  c^MtaM  his  c^dD^  that  AS  1 5th  sectftm      ISl^. 
of  the  46  0. 3.  operated  here  a8  a  virtual  tep^  of  tli&    '''^^5' 
9M  ietttdd  <rf  tti6  g^teml  tampSke  aeh  «: 

PAUL  J,  b(  tii«  Ma^  (Ipioion. 

BclKBovdH  J.  The  genetel  tnhipike  Mt  ilhpdsdi  ai 
ceMain  additional  tdl  on  narrow  wheels,  by  way  of  p^ 
nalty  ibr  th^  injuty  occasioned  to  roadil  by  theit  us^, 
and  opetideB  on  thos6  local  acts  in  which  a  genera!  tell 
is  imposed  on  carriages  without  distinction  as  to  the 
breath  of  fheir  wheels.  But  ft  can  never  be  hdd  to 
apply  to  thoie  local  act^  in  which  spedfic  tolls  are  lm« 
paaedi  increasing  in  proportion  to  the  nartowness  of 
die  wheels  of  ihe  cairiages  sulgected  to  the  operatfott 
ofsQchloctdacts. 

Judgment  for  the  FUintiE 


OtARK  and  Another  v.  Oassabt^.  jimt  j. 

TTKESPASS  for  breaking  and  entering  the  closes  of  x.  Tiroes, 

the  Plaintiffs,  called  Lime  Potis^  and  the  nursery  ^^^ 

ground  at  the  parish  of  Crostkaoaite  in  the  county  of  growing  In 

Cumberland^  and  tearing  up,  digging  up,  &c.  the  earth  L^^T^o^ 

and  soil  there;  and  digging  up,  cuttbg  down,  and  car-  bediatnioed 

rying  away  the  Flainti&'  trees,  plants,  roots  and  seeds|  ^'^'^ 

^owih^  on  the  closes.    Mea,  general  issue,  ^^  ,g  _^ 

At  fhe  trial  before  Wood  K  at  the  last  dtmberland  duct^''  b  the 

asozes,  a  verdict,  with  damages,  was  found  for  the  ^***^ff 

€•  19.,  Sicilies 
oillf  ti»  iye&  (iroducts  of  die  boid  is  are  object  to  tli6  process  of  bectaUQg  ripc^  an< 
of  Mns  mt#8«tliBn^  «lde^  aai  Ud  tfp^  wMii^tf 

Og2  FlaiQtiffif, 
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1818.       Plaintiffi,  subject  to  the  opinion  of  the  Court  on  the 
following  case. 

At  the  time  of  committing  the  several  acts  alleged  in 
the  declaration,  the  Plaintiffii  were  nurserymen,  and 
carried  on  their  business  in   partnership   together  at 

^  Kesookk  in  Cumberland ;  and,  before  and  at  that  time^ 

they  were  the  tenants,  and  in  the  occupation  of  the 

I  closes  mentioned  in  the  declaration,  under  the  Defend- 

ant, for  a,  certain  term,  then  and  yet  unexpired,  at  the 
annual  rent  of  19A  19^.  The  Plainti£&  used  the  dtito 
in  the  declaration  mentioned  as  nursery  grounds,  and, 
at  the  time  of  the  allied  trespasses,  the  whole  of  such 
grounds  had  been,  and  were  planted  by  the  Plaintiffs 
with  young  trees,  shrubs,  and  plants,  of  the  description 
mentioned  in  the  declaration,  for. the  purpose  of  sale^ 
in  the  way  of  their  business  as  nurserymen,  and  a  great 
number  of  trees,  shrubs,  and  plants,  of  different  sizes 
and  ages,  and  belonging  to  the  Plaintiffi,  were  then 
growing  on  the  same  grounds. 

At  the  time  of  the  distress  hereafter  mentioned,  the 
sum  of  28A  6s.  was  due  from  the  Plaintiffs  to  the  De- 
fendant for  rent,  in  respect  of  the  nursery  ground  men- 
tioned in  the  declaration;  and. such  rent  being  so  in 
arrear,  the  Defendant,  on  the  19th  Februatyj  lS17s 
distrained  all  the  grovdng  trees,  shrubs,  and  plants 
which  belonged  to  the  Plaintiffs,  and  which  were  then 
growing  in  the  nursery  grounds,  for  such  arrears  of  rait« 
Notice  of  distress  was  given  by  the  Defendant;  and  the 
property  distrained  was  appraised  by  two  sworn  ap- 
praisers, according  to  the  directions  of  the  statute;  and 
on  the  morning  of  the  24th  of  the  same  month,  a  sale 
by  public  auction,  of  the  same  trees,  and  shrubs,  and 
plants,  commenced  by  direction  of  the  Defendant,  upon 
the  premises,  for  the  purpose  of  raising  the  arrears  of 
rent,  and  continued  firom  day  to  day  till  and  upon  the 
4th  March^  when,  the  sale  ceased.^ .  Sevioral  lots  or  par- 

cek 
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eels  of  the  trees,  distrained  as  aforesaid,  were  sold  at       1818. 
the  sale  to  purchasers,  whilst  such  trees  were'  growings 
and  before  they  had  been  taken  up  out  of  the  ground^ 
and  such  lots  or  parcels  of  trees  were  afterwards  taken 
up  from  the  ground  by  the  respective  purchasers  thereof; 
and  other  lots  or  parcels  of  the  trees  distrained  were  sold 
after  the  trees  composing  such  lots  had  been  pulled  up  ^ 
from  the  ground,  by  the  direction  of  the  Defendanty . 
after  they  had  been  seized  and  distrained  in  the  manner 
aforesaid.  ' 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  Plaintiffi  were  entitled  to  recover.  If  the 
Conrt  should  be  of  that  opinion,  the  verdict  was  to 
stand ;  but  if  the  Court  should  be  of  a  contrary  opinion, 
then  a  nonsuit  was  to  be  entered. 

The  Court  now  called  on  Copley  Serjt.  to  support  the 
distress ;  and  he  contended  that  the  Defendant  was  jus- 
tified under  the  stat.  11  6«  2.  c.  19.  5.  8.,  which,  after 
enumerating  certain  crops,  empowered  the  landlord  to 
seize  as  a  distress  any  *^  other  product  whatsoever 
which  shall  be  growing  on  any  part  of  the  estate  de- 
mised." He  urged  that,  as  the  trees  and  shrubs  in 
question  came  within  that  description,  and  as  they  were 
the  only  available  property  on  the  land  demised,  they 
were  well  taken  for  the  arrears  of  rent. 

But  the  Court  were  of  opinion  that  the  trees  and 
shrubs  could  not  be  distrained ;  and  held,  that  the  word 
<^  product,"  in  the  eighth  section  of  1 1  G.  2.  c.  19.,  did 
not  extend  to  trees  and  shrubs  growing  in  a  nursery- 
man's  ground,  but  that  it  was  confined  to  products  of  a 
similar  nature  with  those  specified  in  that  section,  to  all 
of  which  the  process  of  becoming  ripe^  and  of  bdng  cut, 
gathered,  made^  and  laid  up  when  ripe,  was  incidental. 

Judgment  for  the  Plaintiffi. 

HuBock  Seijt.  was  to  have  argued  for  the  Plaintifis* 
Gg  3 


dJM  CASES  IN  TRINITY  TERM 


•  ji^4;  BAbMLV  V.  Shafto. 

Tie  Defend,  rnjj;^  defendant  fcadi  given  to  the  ttainitifra  wamuit 
aot  executed  a  Jl      <«    ;         ...  .    ^  >...  .  . 

wammt  of  at.         ^^  attprney  to  enter  up  judgment,  with  a  release  of 

toniey  to  enter  drrors  in  the  common  printed  form.  Oh  t^c  back  was 
^^^^^^ul  ^^  usual  defeazance,  and  the  following  un  jertaiiog 
fdeaae  of  er-  signed  by  the  Defendant :  ^  and  I  do  hereby  uii^ertak^ 
ran  and  de-  Q^^^  jjq  ^y{{  ^f  ^^3.^^  sJjall  fee  brought,  lior  bill  in  equity 
nffnedantm-  ^^^  ^  reverse  th'fe  said  judgment**  l](e(kult  having 
dertakingt  been  ihdde,  and  the  time  tor  enterihg  up  judgment  haviog 
^^5j^  fcxpited,  the  Ptairitift  sued  out  a  writ  of  scire  facias  to 
feasance*  that  revive  the  judgment  to  whlcb  ihk  I^etendaht  pleaded. 
"*  A^te  ''^®!^^*®  ^^  ^^^^  ^^^  *^®  Kafhlitf  bad  jiiJgment; 
biought.  The  ^P^  Which  the  Defehdant  brought  a  writ  of  error. 
Flaiidfr  re. 

2^^i^^"      •'^^  ^^  ^^  obtained  a  rule  nisi  to  hive  the  writ 

fadas9  to         of  error  set  aside,  and  die  Plainti£f  *s  costs  paicl  by  the 

whWitheDe-jj^fendant.     And 
fendant  pieaa* 

ed,  and  die 

Plaintiff  had  JBed  Seijt  now  shewed  cause.  I'his  inofion  is 
^cw^the  fi^^^d^  o^  ^e  Defendant's  having  executed  a  release 
Defendant  ^  of  errors,  and  eveti  supposing  it  to  apply  to  the  judgm^t 
S°^*  "^  ^  obtamed  by  the  Plaintitf,  he  ought  to  have  pleaded 
which  the  ^U  ^d  he  cannot  take  any  advantage  of  it  pn  motion, 
Court  <rfC  P.f  Landon  v.  Pickering,  (a)  But  the  release  of  errors  ap- 
adde ;  the  P^^  ^^V  ^  ^^®  judgment  entered  upon  the  warrant  of 
Defendant  attorney  on  which  the  release  appears;  while  thejudg- 
^d^  tot      ^^^^  sought  to  be  vacated,  is  that  obtained  upon  the  scire 

thatthiawata 

rdeaie  of  erroff  and  ought  to  have  been  pleaded;  slnd,  secondly,  dut  it  did  not  appif 

to  the  judgment  on  the  mrefitcUu. 

{a)  %Str.t%ts^ 
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faciau    The  Defendant,  therefore,  is  npt  l»nrred  of  bU     ^  1?*^ 
writ  of  error  on  that  judgment. 

Lefu  in  support  of  the  rule.  The  Defemhwit's  Vm  . 
gnment  is  foupded  on  the  supposition,  that  t^ie  pcmt 
in  dispute  arises  on  the  release  of  errors ;  wl^ereas  ttie 
Plaintiff  relies  on  the  Defendant's  express  undertakiD|^ 
and  his  breach  oi  faith  in  taking  out  the  writ  of  ^rror 
contrary  to  the  up^^rtaking,  Gates  v.  WeU  {a}^  E^^ecu^ 
tors  of  Wright  v«  Nutt.  (6)  As  to  the  other  point  made 
by  the  Defendant,  A$hurst  J.  lays  it  down  iq  (he  liist 
dted  case^  that  a  scire  Jacias  is  no  new  action,  but  a  mere 
continuance  of  the  old  action. 

Gi£Bs  C.  J.    The  rule  must  be  made  absolute. 

Per  Citriam.,  Rule  absolute. 

{a)  %  T.  H.  i8j.  (^)  In  errari  iT.K.  3S8. 


Williams  v.  John  P£arce  Hockin  and  Hannah      jum  5. 
Head. 

TENS  Serjt,  on  the  first  day  of  this  term,  had  ob-  x.  Anattor- 

tained  a  rule  m«,  that  a  bond,  (dated  Aprils  1812,)  n*y»  l>«f«« 
warrant  of  attorney,  and  judgment  thereon,  for  securing  ^,^^ner, 

an  affida^t 
bad  been  sworn  In  the  canntryf  l^d  been  the  legal  adviaer  of  one  of  the  deponenti, 
and  hady  in  Lofuhn%  told  the  partf  really  interested  in  the  cause  for  w^ch  the  affi- 
davit was  swomy  that  be  intended  to  move  the  court  In  that  cause,  in  which,  however, 
he  was  not  the  attorney.  The  Court  held,  that  this  formed  no  cbjection  to  the 
affidavit,  which  was  accordingly  received. 

%.  The  Court  set  aside  the  securities  for  an  annuity  after  a  lapse  of  six  years,  for  two 
of  which  it  had  been  p^d,  on  the  ground  that  the  consideration  money  vras  not  the  pro- 
perty of  W.  as  stated  in  the  securities,  but  of  C,  and  that  the  name  of  the  person,  on 
whose  behalf  the  money  was  paid,  was  not  truly  set  forth  in  the  receipt  thereon,  C 
bang  aliye,  and  having  claimed  the  consideration  money  and  the  annuity  as  his  own. 

Gg  4  an 
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1 81 8,  ^  an  annuity  of  SOO/.  per  annun,  (which  had  been  paid  for 
the  fint  two  yean,)  might  be  declared  void,  and  vacated, 
and  that  the  sums  levied  in  execution,  (in  1816,}  might 
be  returned,  upon  the  ground  that  the  considemtioa 
money  was  not  the  proper  money  of  the  Plainti£^  as  stated 
in  the  securities,  but  of  C  Carpenter^  and  that  the  real 
name  <^  the  person  by  whom,  and  on  whose  bdialf  tbe 
consideration  money  was  paid,  was  not  truly  set  forth  in 
the  receipt  on  the  bond,  wherein  it  was  stated,  that  the 
consideration  money  was  paid  by  the  Plaintifi^  whereis 
it  was  paid  by  T.  Wingate^  and  whereas  a  part  of  the 
consideration  monqr  was  in  fact  retained  by  C  Carfenier^ 
the  real  purchaser,  under  pretence  of  payment  for  a 
previous  debt,  alleged  to  be  due  from  the  Defendant, 
Hockifif  the  joint  grantor,  to  Carpenter. 

The  affidavit  of  the  Defendant,  Hannah  Bead,  and 
Thomas  Narris  disclosing  these  facts,  and  that  Carpenter 
(who  was  alive  at  the  time  of  the  motion),  had  fre- 
quently asserted  both  orally  and  by  letters  appended  to 
the  affidavit,  and  referred  to  therein,  that  the  annuity 
was  bis  own,  and  purchased  with  his  money,  was  sworn 
at  Oaihawptonf  in  the  county  of  Devon^  before  Thorns 
Bridgman  iMxmore^  a  commissioner. 

Bett  Serjt.  now  took  a  preliminary  objection  to  the 
reception  of  this  affidavit,  on  an  affidavit  of  CoipenUrj 
which  stated,  that  Luxmore  of  Oakhampton,  before 
whom  Sead*B  and  Norri/s  affidavit  was  sworn,  bad 
called,  in  company  with  Narris,  on  the  dq>oneDt  in 
New  Inn,  and  said  that  he  (Luxmore)  was  aboot  to 
move  to  set  aside  the  annuity ;  and  that  the  deponent 
had  seen  letters  written  by  Hannah  Bead  to  tbe  said 
lAtxmore,  as  her  friend  and  l^gal  adviser. 

Letis  and  Pell  Serjts.,  for  the  Defendants,  put  in  an 
affidavit  that  Charles  Liucmare,  of  Bed  Lum-sjuare,  was 

the 
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the  agents   and  that  the  attorney   in 

Norris. 


the  cause  was       1818. 


Best  then  contended  that  it  was  dear  that  the  com- 
missioner bad  been  the  legal  adviser  of  the  party  whose 
affidavit  he  bad  taken,  and  that  he  had  called  on  Car'* 
penier  as  the  attorney  in  this  cause,  he  having  expressly 
told  Carpenter  that  he  intended  to  move;  and  that, 
therefore^  such  affidavit  could  not  be  received  by  the 
Court 


GiBBS  C.  J.  We  are  of  opinion  that  there  is  no 
objection  to  this  affidavit  being  received ;  for  the  rule 
only  says,  that  the  affidavit  shall  not  be  sworn  before 
the  attorney  in  the  cause.  Though  the  commissioner 
may  have  been  Hannah  BeatTs  adviser  on  other  occfr- 
sions,  yet  h^  may  not  be  so  in  this  cause;  and  it  is 
sworn  that  be  is  not.  His-  saying  that  he  would  move 
in  the  cause  will  not  bind  Hannah  Bead  as  his  client. 

Best  then  shewed  cause  against  the  rule;  and,  not 
denying  that  the  consideration  mon^  was  Carpenter's^ 
urged  that  the  Plaintiff  had  come  too  late,  for  the  an« 
nuity  was  granted  early  in  the  year  1812.  He  admitted 
that  where  the  defect  was  manifest  on  the  record,  lapse 
of  time  was  no  bar  to  a  motion  for  setting  it  aside ; 
but  he  contended  that,  according  to  Ex  parte  Max^ 
^n^  {a)  the  fiicts  disclosed  by  affidavit  were  insufficient 
to  set  aside  the  securities  for  this  annuity,  after  a  lapse 
of  six  years,  for  two  of  which  the  payments  had  been 
made. 

Lens  and  PeU^  in  support  of  the  rule^  were  stopped  by 
the  Court. 


{a)  %Emjt,Ss* 


Gibus 


439  GAjSES  )N  TRINITY  TEfOf 

1Q19.  QjBBS  C.  J.     The  cfise  of  Ex  parte  Mcuno^  meeU 

our  fiill  approbation,  because  there  the  motion  was 
made  on  extrinsic  facts,  after  the  person  best  able  to 
give  an  4coou|it  of  the  transactiop  was  dead;  and  more- 
over^  after  a  lapse  of  more  than  six  'years  after  ]m 
deceaser  In  this  case  Mr,  Carpenter  is  still  livingi  fUdd 
he  fairly  comes  forward,  and  says,  in  efl&ct,  that  the 
transaction  is  as  it  is  stated  on  the  p^  of  the  Pefend- 
an^.  We  ^e,  therefore,  relieved  firom  i^l  4ifficiilt)r  in 
this  case,  and  the  rule  must  be  made 

Absolute,  {a) 


7  Taifnt.  596* 


junes^        LiDBETTER,  Plaintiff  J  Barton  and  Wife,  and 

Othersi  Deforciants, 

Fine  the  date   ^EST  Serjt  moved  that  this  fin^  the  date  of  wjiich 

°^f^^r«^  ^^  °<>t  sworn  to  or  stated,  but  which  had  been 

not  sworn  to,  ' 

but  which  had  rejected  by  the  officers  ias  being  out  of  time^  might 

^'^^^'^ffilr*    pass,  on  an  affidavit  that  the  whole  of  the  papers^  (|fter 

at  out  of  time,  the  due  taking  of  the  acknowledgments,  had  been  laid 

•ufferedtopass  aside  and  forgotten,  in  the  office  of  the  attorney,  who 

tiSat  aftw  die    ^^  ^^^°  ^°®  ^^  *^  deforciants,  apd  at  whose  instance 

due  taking  of   Best  now  made  the  application.     All  the  parties  were 

theacknow-       ^^^^ 

ledgmentBy  the 

papers  had 

been  laid  aside        By  tlie  Court. 

and  forgotten  _ . 

in  the  office  of  ^*^' 

the  atorney, 

one  of  the  deforciants,  and  that  all  the  parties  were  alive. 
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Coke  and  Another,  Executors  of  Crick,  v.  jum  5, 

Brummell  and  Hadcliffe. 

QN  the  ^th  November^  1800^  tb^  Defend^^t,  fidd^  ^-  and  B. 
cliffk  (wtoii^  mme  w«  thsp  Emmas  ffenry  Dd^,  ^^^^^ 
and  who  had  since  take^  ija^f  mi^MPP  Sa4fmg^)  «t  th^  bond,  and  a 
request  of  BrummeU^  joined  him  in  giving  a  joint  and  ^^^ant  <>f  at- 
serera}  jjoij^,  ^n<^  a  wa^^a^t  of  attorney,  \»f  which  j^^y  ^  ^. 
th$  Pefi^ndaQts  were  jpint]|^  ,i|nd  severally  to   confix  yerallyconfeM- 
ju^ginept  th^^n,  to  seppre  the  payment  of  an  annuity  ^^^|^'2: 
of  SOL  tp  Crick^  the  t^t^tor.     By  these  instrpip^Mi  i(  for  securing  an 
^BBW^  tha^  Crick  W  fontract^  witlj  Bnm^  Jpr  *^**Jj*J^^J 
%pwfm«J  oC  *P  Wnwtyi  V>  be  VKff^le  quarterly  to  c.    After' «- 
^^KJ^  d44pg  ^he  joijnt  liv^  of  th^  Defendants'  ^d  the  ecudon  by  A. 
wryiypr,  %  9§0/^  |o  be  .secured  by  the  lwn4  of  ifrttw-  ^aJon^rf 
hkS  ^  prippp^fi  ap4  of  jBAddliffe  as  ^i|  sifrety,  f|pc|  aUp  one  of  the 
bj  their  warrftftt  of  fitjofney.     ^os^e  d^ys  fl^r  tl»e  ^^J^*^^ 
Defenda^U  had  e^^uted  the^  instrumentS|  Qrick^^  9X\ot-  in  the  bodies 
ney  requested  Radcl^e  tp  r^^eqi^e  the  sampj  statipg,  of  the  instni- 
tbat  when  the  instruments  were  executed,   Badcliff^s  ^^^P^^ 
x)me  hadb^p  yrT\t\ep.  in  0ie  bodies  of  them  <<  jPrnUius  was  supplied 
JScftiK"  only,  and  that  he*  having  pbsfjrved  previopsly  ^J^^^^J^ 
to  the  pnrobneqt  that  Badcliffi's  sigp^ure  was  M  £,  HI  attomejof  Ae 
M^"  bwJ  afterwards  intprlined  the  word  "  ffe^tyi"  g«ntee ;  and 
(which  he  bad  leapied  was  also  his  pame,)  fis  pftft  of  Inenull^li. 
Bfldrfj^s  name,  ihrowgbout  \k^  instrumenU,      ffadr  tend  were  re- 

djffe  re-executed  the  instruip^t^  bpt  BrummeU  did  ^"i^^^f^J, 

^•f  out  not  by 

^t-    Jqdgroent  was  entered  up  fln  the  warrant  ox  b.    A.^% 

aWorney  in   Michaelmas  term  «Cr.S,   against  both  ""^^ »» »^c 

bond  in  K.  B., 
pleaded  the 
judgment,  and  defeated  the  action.    The  Court  of  C.  P.  refused,  on  motion  by  A  , 
to  let  aside  the  securities ;  JirsU  because  he  had  assented  to  the  alteration ;  and,  jr- 
^j%  because  he  had  recogaised  the  validity  of  the  judgment  by  pleadiqg  it. 

Defendants. 
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Con 


1818.  Defendants.  In  Michaelmas  term,  ISl?*  an  action 
was  brought  against  Badclfffe  on  the  bond  in  K.  6^ 
to  which  he  pleaded  judgment  recovered  by  Crick  in  his 
Brummell,  lifetime  against  him  jointly  with  Brtwmell,  on  which 
issue  was  joined ;  and  the  roll  not  having  been  carried 
in  on  entering  up  judgment,  nor  at  the  time  of  plea 
pleaded,  Radcliffe  had  an  entry  made  of  the  judgment 
on  the  warrant  of  attorney ;  and  on  a  day  being  given 
to  produce  the  record,  an  office  copy  of  the  entry  was 
.  produced,  and  be  had  judgment 

Lens  Seijt,  on  a  former  day,  had  obtained  a  role 
nisi  to  set  aside  the  judgment  and  the  warrant  of  attor- 
ney on  which  it  was  founded,  on  the  grounds  that  the 
insertion  of  the  name  Henry  was  a  material  alteration, 
and  that,  at  all  events,  as  it  had  been  done  at  the  in- 
stance of  the  grantee,  it  invalidated  the  securities ;  that 
the  grantee,  having  omitted  to  procure  BrummMf^  re- 
execution  after  the  alteration,  Brummett  was  discharged, 
and  if  Badcliffi  should  be  compelled  to  pay  the  whole  of 
the  annuity,  no  suit  for  contribution  would  be  available 
against  Bnmmell ;  and  so  there  could  be  no  joint  judg- 
ment :  and  he  cited  Pigofs  case,  (a) 

Vaughan  and  Pell  Seijts.  now  shewed  cause  against 
the  rule.  The  Defendant,  Badclfffe,  is  estopped  irom 
contending  that  this  is  not  a  valid  judgment  against 
BrummeU.  He  has  assented  to  the  alteration ;  he  has 
pleaded  the  judgment,  and  insisted  on  its  validity  on 
his  record ;  and  has  availed  himself  of  it  to  defeat  the 
action  brought  against  him  on  the  bond.  This  is  an 
application  to  the  discretion  of  the  Court,  who  will  not, 
after  his  proceedings,  permit  him  to  dispute,  on  motion, 
the  validity  of  the  securities  on  which  the  judgment  was 

{a)  XI  Rep.  »;• 
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founded,  but  will  leave  him  to  plead  the  objections  to        1818. 
the  scire  faciasj  which  is  now  pending. 

Lens  and  Best  Seijts.,  in  support  of  the  rule.  The 
joint  judgment  is  vacated,  the  two  parties  never  having 
joindy  executed  the  same  instrument.  It  is  also  vacated 
because  the  bond  and  warrant  of  attorney  have  been 
altered ;  and  the  alteration  of  au  instrument,  even  in  an 
immaterial  part,  renders  it  invalid.  The  Plaintifis  may 
recur  to  the  boqd  as  a  severalty,  but  they  can  recover  on 
no  joint  bond ;  for  there  is  none.  This  objection  can- 
not be  taken  advantage  of  on  the  scire  faciasj  wherein 
the  plea  of  non  est  factum  to  the  original  bond,  upon 
which  the  judgment  is  entered,  cannot  be  pleaded. 

GiBBS  C.  J.    This  is  an  application  to  the  Court  to 
set  aside  a  judgment,  and  the  warrant  of  attorney  on 
which  that  judgment  is  founded,  which  was  given  as' 
a  [collateral   security  on  a  bond  for  the  payment  of 
an  annuity,   entered  into   by  BrummeU  as  principal, 
and  by  Delme  as  his  surety.     After  the  execution  of 
the  instruments  by  both    parties,    the    attorney  who 
prepared  the    securities  discovered  that  DelmS^  whose 
name  throughout  the    bodies  of  the  bond  and  war- 
rant of   attorney  was  written    "  Emilius  Delme ;"   but 
who  had  signed  the  same  with  the  initials  E.  H,  before 
his  surname,  had  also  the  additional  name  *^  Henryr 
The  attorney  then  interlines  the  name   "  Henrjf^  be- 
tween the  words  "  Emilius^*  and   "  Delmij*  wherever 
the  omission  occurred,  and  explains  the  alteration  to 
Delmij  who  re-executes  the  instrument  so  altered.     The 
warrant  of  attorney  was,  I  think,  perfectly  good  without 
this  alteration.     But  we  are  relieved  from  this  consider- 
ation by  Bhdcliffe  himself,  for  he  assents  to  this  alter- 
ation.   Further  than  this,  Badcliffe  himself  pleads  this 
judgment  to  an  action  brought  against  him  on  the  bond 

in 
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1818.  ia  the  Court  of  Hingis  Bench ;  and,  having  reoogniied 
its  ralidity  when  it  suited  his  purpose,  and  having  nied 
it  for  the  purpose  of  defeating  that  action,  he  now  comes 
to  this  court,  and  teAa  to  set  it  aside,  together  wkfa  the 
warrant  of  attomejr,  on  which  it  was  founded* 

We  arc  of  opinion  that  we  cannot  do  this.  ¥in^ 
because  he  assented  to  the  altehition.  Secon^y,  be- 
cause he  has  himself  pleaded  this  judgment ;  and  now 
enjoys  a  judgment  obtained  by  means  of  this  very 
record. 

The  rule^  therefor^  must  be  dischai^ged. 

Rule  discharged. 


jss^  5*  InoliSi  Plaintiff;  Heald,  Deforciant. 

Fine,  of  Tri'  JjVLLOCK  Seijt.  moved  that  this  fine,  the  writ  of 

suffered  to  covenant  in  which  was  returnable  in  TVinity  term 

pat^  all  the  1814,  all  the  parties  being  alive,  but  no  reason  being 

S^there^  assigned  for  the  delay,  might  pass. 

beiog  no  affi- 

^vit  stating         j^  Courty  after  enquiring  whether  HuUock  was  pre 
that  the  papers  ,.,  /^i.  i  t         i  tj 

were  mislaid>    P<^^  vith  any  affidavit  to  shew  that  the  papers  bad 

oratsigning      been   mislaid   by   the   attorney  or  others,  and  being 
for  the  delay.    *^®wered  in  the  negative,  rejected  the  application. 

RQleTefii8ei(«) 

(«)8tep.458 
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In  the  Matter  of  Webb^  WaLlingtok^  Browh^       June  5. 
and  Brice. 

AN  award  recited,  among  other  things,  that  differ-  ji.9  B.f  C.» 

ences  and  disputes  had  arisen  between  Wallinstoru  *°lr^'\*? 

*^  ,  partnerahip  as 

Broom  and  Brice^  and  Wehby  touching  their  liability  to  carriers,  agreed 

make  good  to  Webb  a  portion  of  a  loss,  sustained  in  ^^^  ^*  "^ 

consequence  of  wool,  (then  belonging  to  Messrs.  Shep^  ^^  \9rrf  goods 

herdsj  clothiers,  of  Frwne^  which  had  been  delivered  to  from  London 

Webb^  WdUingtorij  Bramiy  and  Brice^  as  carriers,)  having  ^  '^^^ 

been  accidentally  burnt,  and  which  loss  Webb  had  paid  were  to  be  de» 

and  made  good  to  Messrs.  Shepherds^  and  stated  that  po»t«d  in  a 

the  arbitrator  thereby  awarded  that  Wattifigton,  Brawn^  longing  to  the 

and  Brke  were  liable  to  make  good  a  certain  portion  of  partnership  at 

such  loss  to  Wehb^  amounting  to  the  sum  of  633/.,  and  ^^"^^^ 

that  he  had  accordingly  given  credit  to  WdA  for  the  without  any 

same  in  account  with  Wallingtony  Brcram^  and  Brice^  in  c^**^  ^^ 

awarding  the  sum  due  from  Webb  to  WiaUingtofiy  Brcmiy  r^^^^  ^iU  it 

and  Briccj  and  had  deducted  such  sum  from  the  sum  should  be  con- 

which  would  otherwise  have  been  due  from  Webb  to  ^^^^  ^^  * 

Watlingtanj  Brawny  and  Brice.     But,  inasmuch  as  tVaU  take  the  goods 

Ungtofij  Brcmtf  and  Brice  were  desirous  to  have  the  ^?"^'  ^^^ 

opinion  of  this  Court  whether  they  were  so  liable,  he  carried  by  the 

had,  with  the  consent  of  the  parties,  stated  the  facts  re-  partners  from 

lating  to  the  wool,  which  were,  in  substance,  as  follow :     p^^^^^ 

Until  the  2Sth  May,  1816,  Webby  WaUingtoriy  Brawny  thisagreement, 

and  Brice  carried  on  the  business  of  common  carriers  7^  d«po«ted 

IB  the  ware- 
from  London  to  Frame.     One  portion  of  the  profits  house  at  the 

latter  place, 
and  destroyed 
by  fire :  Held,  that  the  partners  were  not  liable  to  S.  and  Co.  for  the  value  of  the 
goods  burnt ;  and  that  ^.,  having  paid  the  amount  of  the  loss  to  S.  and  Co.,  had 
piid  k  an  hit  own  wrongt  aad  WM  not  entitled  to  contribution  ktxa  his  partners. 

arising 
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1818.  arising  from  such  business  was,  by  their  agreement,  to 
_  *  ,  '  ■■  '  belong  to  JVebb^  and  the  remaining  portion  jointly  to 
of  Webb  WalUngton^  Braamj  and  Br  ice '^  and  any  loss  arising 
and  Others,  from  the  business  was  to  be  boine  in  the  same  propor- 
tions. Webb  resided  at  Frame j  where  he  possessed 
stables  and  warehouses  of  his  own,  which  were  used  for 
the  purposes  of  the  joint  trade.  A  policy  of  insurance 
was  effected  by  Webby  on  these  premises  and  their  con- 
tents in  his  own  name  for  5002.,  the  premium  for  which 
he  paid  out  of  the  partnership  funds.  fVallington  re- 
sided in  LondoHf  where  he  possessed  premises  of  his 
own,  which  were  used  for  the  purposes  of  the  partner- 
ship ;  he  insured  them  in  his  own  name^  and  paid  the 
premium  out  of  the  partnership  funds.  These  premi* 
'  ums  were  mutually  acknowledged  by  the  partners  in  the 
settlement  of  their  accounts,  to  have  been  properly  paid 
out  of  the  partnership  funds.  Before  the  existence  of 
this  partnership,  Messrs.  Shepherds  employed  fVebb,  who 
was  then  a  carrier,  to  carry  for  them,  from  London  to 
Fromef  a  part  of  the  wool  used  by  them  in  their  trade 
as  clothiers,  and  they  continued  to  employ  fVebb,  Wal- 
lingtonj  Br(/wnj  and  Brice  as  carriers  after  the  partner- 
ship, in  the  same  way,  and  to  the  same  extent,  that  they 
had  employed  JVebb  before  that  event.  After  the  part- 
nership, and  a  considerable  time  before  the  fire^  after 
mentioned,  Messrs.  Shepherds  entered  into  an  agreement 
with  Webby  on  behalf  of  Webb  and  his  partners,  and 
which  was  recognised  by  his  partners,  that  Messrs. 
Shepherds  would  employ  Webb  and  Co.  to  carry  a  larger 
proportion  of  their  wool  than  they  then  did,  in  ooih 
sideration  that  they  would  undertake  to  receive  the 
wool  they  should  bring  from  London  to  Fromcioi 
Messrs.  §hepherds  into  their  warehouses  when  it  was 
not  convenient  for  Messrs.  Shepherds  to  take  it  into 
their  own,  and  to  keep  it  there  until  it  should  be  con- 
veni^t  for  Messrs.  Shepherds  to  take  it  home^  without 

charging 
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charging  Messrs.  Shepherds  any  tluDg  for  warehouse       I  Si  8. 
room,  or  in  any  other  respect  for  the  keeping  of  such     ^    "v  "^ 
wool ;  and,  in  consequence  of  this  agreement,  Messrs.     !lyJ^^ 
Shepherds  did  employ  Webb  and  Co.  to  cany  an  increased    and  Otli«n. 
quantity  of  their  wool,  by  which  an   increased  profit 
accrued  to  the  partnership  of  Webb  and  Co.     The  fol- 
lowing was  the  course  of  Messrs.  Shepherd^  trade  with 
respect  to  their  wool.     When  their  correspondents  in 
London  bought  wool  there^  they  sent  it  to  Webb  and 
Co.'s  warehouses  in  London,  to  be  forwarded  by  their 
waggons  to  Frome  when  it  should  suit  them.     Webb  and 
Co.  accordingly  sent  it  forward  at  their  own  conveni- 
ence.     On  the  arrival  of  the  wool  at  JFivme  it  was 
always  sent  home  to  Messrs.  Shepherds  without  delay  by 
Webb,  the  resident  partner,  unless  he  received  notice 
from  Messrs.  Shepherds  that  it  was  not  convenient  for 
them  to  receive  it.     When  Messrs.  Shepherds  received 
advice  of  wool  being  sent  by  the  waggon  from  London 
to  Frome,  or  of  its  arrival  at  Frome,  if  their  warehouses 
happened  to  be  so  full  that  they  could  not  conveniently 
receive  it  there,  they  sent  notice  to  Webb  (as  the  resi- 
dent partner)  of  that  fact,  and  that  he  was  not  to  send 
it  home  to  Messrs.  Shepherds,  but  to  house  it  in  Webb 
fflii  Co.'s  own  warehouses  until  he  received  notice  from 
Messrs.  Shepherds  that  they  were  ready  to  receive  it. 
If  Messrs.  Shepherds*  warehouses  were  fall  when  any 
parcel  of  wool  reached  Fi'ome,  they  did  not  send  notice 
to  Webb  to  bring  any  part  of  it  home  until  their  ware- 
houses were  so  far  emptied  as  to  be  capable  of  holding 
the  whole  parcel  that  was  at  Webb  and  Co.'s.     There 
was  nothing  said  by  Messrs.  Shepherds  or  Webb,  at  the 
time  this  agreement  was  made,  as  to  the  party  at  whose 
risk  the  wool  was  to  remain  while  it  was  deposited  in 
Webb  and  Co.'s  warehouses.      The  usual  time  which 
Messrs.  Shepherd/  wool  continued  in  Webb  and  Ca's 
warehouses  was  between  a  fortnight  and  a  month ;  but 
Vol-  VIII.  H  h  very 
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1818.  ^^^  seldom  for  a  month.  Messrs.  Shepherds  never  paid 
y^  Ji  I  /  any  thing  to  Webb  and  Co.  for  keeping  their  wool  for 
^JrW^*^  them:  Webb  and  Co.  considered  themselves  suflSciently 
and  Others,  recompensed  by  the  increased  quantity  of  wool  given  to 
them  to  carry ;  and,  in  fact,  Webb  and  Co.  did  receive 
considerable  profits  from  this  agreement.  About  the 
1 1th  Ma^f  1816,  a  quantity  of  wool  belonging  to  Messrs. 
Shepherds  was  brought  by  Webb  and  Co.,  as  carriers, 
from  London  to  Frome^  and  it  not  being  convenient  for 
Messrs.  Shepherds  to  receive  it  in  their  own  warehouses, 
they  sent  iiotice  to  Webb,  as  the  resident  partner,  of 
that  fact,  and  that  he  was  not  to  send  it  home  to  Messrs. 
Sfiepherdsj  but  to  house  it  in  the  warehouses  of  Webb  and 
Co.  The  wool  was  accordingly  put,  as  was  usual  in 
such  cases,  into  the  warehouses  of  Webb  and  Co.,  which 
were  insured  as  before  mentioned  ;  and  it  remained  there 
^  until  the  21st  Ji/n^,  1 8  HI,  when  the  warehouses,  and  a 
considerable  part  of  the  wool,  were  destroyed  by  acci- 
dental fire.  On  the  25  th  Mai/,  1816,  while  the  wool 
remained  in  their  warehouses,  and  before  the  fire,  the 
partnership  of  Webb  and  Co.  was  dissolved  by  mutual 
consent  generally,  without  making  any  provision  for 
their  outstanding  debts  or  demands,  and  without  any 
reference  to  this  wool.  Notice  of  the  dissolution  was 
given  to  Messrs.  Shepherds  about  the  time  of  its  taking 
place,  and  a  considerable  time  before  the  21st  June.  It 
had  not  been  convenient  for  the  Messrs.  Shepherds  to 
receive  this  wool  into  their  own  warehouses  at  any  time 
between  its  arrival  and  the  time  of  tlie  fire.  On  the 
wool  being  burnt,  Messrs.  Shepherds  called  upon  Webb, 
as  resident  partner  of  Webb  and  Co.  at  Frome,  for  pay- 
ment of  the  value  of  the  wool,  and  threatened  to  bring 
an  action  for  the  amount,  unless  it  was  immediately 
paid.  In  consequence  of  this,  Webb  having,  in  the  in- 
terval, received  the  sum  of  500/.  from  the  underwriters 
on  the  policy  above  mentioned,  paid  400/.  thereof  to 

Messrs* 
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Messrs.  Siepherdsj  in  p^rt  of  payment  ofthev^luep^^P 
wool  burnt,  and  either  paid  or  gave  Messrs.  Siep^ef^f  * 
security  for  the  residue  of  the  value.  |n  cops^Uj^pce 
of  this,  Afessrs.  Shepherds^  pending  the  refereppf^^  gave 
release  dated  ]'l\h  Aprils  }^\^i  to  TVaUin^an^  Brprnf, 
and  Brice  of  all  demands  which  IVIessrs.  ^fyevjiqrds  jiffd 
against  them  in  respect  of  this  wool. 

l7pon  these  facts  Wibb  coptendec^  that  ^  ^d  ^is 
partners  being  liable  to  pay  %o  Messrs.  Shgphe^pl$  4?^ 
value  of  the  burnt  wool,  he  was  not  ^lely  r^ppn^ibl^l 
but  that  his  former  partners,  Waliingion^  Bromt  a»^ 
Brice  were  liable  to  bear  their  proportion,  bxi^  ppf  it  tp 
him,  he  having  satisfied  Messrs.  Shepherds,  and  ^i^y 
havjn^  released  WaUingfon,  Brcmn,  and  Brice  fropi  all 
responsibility  tp  them. 

Pa  the  other  band,  Wallingtonj  Brcmh  and  ?^ 
contended  t}iat  Messrs.  Shepherds  were  not  entitle  tp  . 
recover  t^e  value  of  t^e  burnt  wo<^  ^t  all,  apd  tbat^  jf 
thqr  wer?,  they  were  only  entitled   tp  recover  Irpi^a 
Webb. 

The  arl^itrator,  in  case  the  Cpurjt  should  b?  of  opipjppi 
thai  ffoilifigton^  Brc^9  and  Brice  wer^  not  ]i9^e  fo 
Vffik^  good  t^eir  prpportiop  pf  the  loss  cnistaiiied,  ^ivard^ 
thai  Ifjsbb  should,  at  the  expiration  of  a  ippptb  pext 
afber  th^  Court  should  have  declared  their  opinjoi;!,  ]^ 
to  fFaUipgtofif  Brawrij  and  Bri^e,  at  W^^  )iouse^  PP^ 
the  sai^e  being  demanded,  the  further  ^jam  oS  6932^ ;  * 
and  that  the  costs  of  the  application  to  the  Cour(  8hpul4 
be  paid  as  the  Court  should  direct 

Lens  {Serjty  on  a  former  day,  had  moved  for  a  r^le 
nisi  tp  s^  aside  so  much  of  the  award  as  declared  thftt 
Wp^i^fg/tj^nf  Braam,  and  ^ice  were  jiiabje  to  pm]^0  gpp^ 
ajq^lain  portion  of  the  loss  of  the  wopl  burnt,  on  the 
ground  that  the  decision  of  the  arbitrator  was  contrary 
to  laif  upw  the  facts  stated  in  Us  award*  The  Court 
H  h  2  granted 
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1818.       granted  the  rule,  and  referred  to  the  case  of  Bugg  v. 

In  thft  Mailer  ■^*^^^(^)»  observing,  that  it  did  not  appear  that  the  ar- 

of  WxBB     bitrator  was  of  opinion  that  WaUingtonj  Brcnm^  and  Brice 

and  Othen,    •^ere  liable  to  make  good  a  portion  of  the  loss  by  fire  to 

WMy  but  that  he  had  merely  so  put  the  point  as  to 

raise  the  question.     And  now, 

Copley  Serjt.  shewed  cause.  The  question  is,  whether, 
under  the  circumstances,  Webb  is  entitled  to  contribution 
from  his  former  partners  for  the  sum  which  he  has  been 
called  on  to  pay  on  account  of  this  loss.  He  is  en- 
titled to  such  contribution.  If  Wdb  and  Co.  held  thar 
goods  as  carriers,  and  it  is  clear  that  they  did  so^  they 
are  liable  for  the  loss ;  for  the  goods  had  not  arrived  at 
the  place  of  their  ultimate  destination,  but  were  in  an 
intermediate  stage,  it  being  the  duty  of  Webb  and  Co. 
to  deliver  them  to  the  warehouses  of  Messrs.  Shepherds* 
K  a  carrier  in  any  intermediate  stage  put  the  goods 
under  his  care  in  a  warehouse  for  his  convenience,  tfaqf 
are  in  his  holding  as  carrier,  as  much  as  if  his  boat  were 
moored  with  them  on  board,  or  his  waggon  in  which 
they  are  loaded,  were  put  up  on  the  road.  Hyde  v.  The 
Trent  and  Mersey  Navigation  Co.  {b)  In  the  case  of 
Garside  v.  The  Proprietors  of  the  Trent  and  Mersey  Na- 
vigation (c),  the  decision  rested  on  the  fact  that  the 
duties  of  the  Defendants,  as  carriers,  had  ceased ;  bat, 
in  this  case,  the  duties  of  Webb  and  Co.,  as  the  carriers 
of  this  wool,  had  not  ceased ;  and  nothing  can  turn  on 
the  distance  between  the  respective  warehouses  of 
Messrs.  Shepherds  and  Webb  and  Co. 

Secondly.  Here  are  four  persons  in  partnership  at 
the  time  when  the  goods  come  into  their  possession ; 
and,  assummg  that  the  claim  of  Messrs.  Shepherds  was 
not  a  claim  which  could,  at  law,  be  established  against 

(fl)  iiJSaitp  axo.         (i)  5  T.R.  389.        (c)  4  T.ILs^i. 

them. 
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tbem,  yet,  if  under  the  threat  of  an  action,  one  of  the       1818. 
partners,  situated  as  Webb  was,  pays  such  a  claim,  he  w^'^^'mL^ 
pays  it  in  the  exercise  of  that  discretion  which  every     of  Wsm 
partner  must  possess;  and  he  is  entitled  to  treat  it  as  |i  ^i  Othert, 
partnership  transaction,  and  to  hare  contribution. 

LenSf  Bestj  and  Pell  Seijts.,  who  were  to  have  sop- 
ported  the  rule,  were  stopped  by  the  C!ourt 

61BB8  C.  J.     With  respect  to  the  second  point  made 
by  my  Brother  Copley  in  this  case^  WaUingtonj  Bramn^ 
and  Brice  could  only  be  answerable  to  Webb  for  money 
paid  by  himj  on  the  ground  that  they  had  expressly  de- 
sired him  to  pay  the  money  to  their  use,  or  on  the 
ground  that  it  was  better  that  he  singly  should  pay  at 
once  than  to  wait  for  execution  against  all.     Now,  whe- 
ther he  could  be  obliged  to  make  this  pajrment  depends 
on  the  question  whether  Webb  and  Co.  had  these  goods 
as  carriers  or  warehousemen ;  for  this  is  a  loss  which 
would  fall  on  them  as  carriers,  if  they  were  acting  iu 
that  character,  but  would  not  fall  on  them  as  ware* 
housemen,  if  they  were  acting  in  the  character  of  ware- 
housemen.    The  Messrs.  Shepherds  employed  them  to 
carry  goods  from  London  to  Frome^  and,  if  any  loss  had 
happened  in  that  transit,  Wdb  and  C!o.  would  have  been 
liable.     In  the  midst  of  these  transactions  a  new  agree- 
ment  was  made,  that  the  Messrs.  Shepherds  ffaA  Webbend. 
Co.  should  not  deal  as  before ;  but  that]  Webb  and  Co. 
should,  on  the  arrival  of  the  goods,  retain  them  in  their 
warehouses  at  JFrtTm^,  without  charge,  until  notice  from  the 
Messrs.  Shepherds  that  they  were  ready  to  receive  them. 
The  consequence  is,  that  the  character  of  Webb  and  Co., 
as  carriers,  was  suspended  from  the  time  of  the  arrival  of 
the  goods  at  Frome  until  their  delivery  to  the  Messrs. 
Shepfierds ;  and  that,  during  such  interval,  though  the 
duty  of  Webb  and  Co.,  as  carriers,  was  not  discharged, 

H  h  8  they 


Cases  in  trinity  tfettrf 

fliey  were  hot  liable  dk  carriers.  The  effect  then  fe,  that  the 
'^  iieAktk.  Shepherds  could  not  have  l-ecovered  thdl  ihoney 
against  PTetb  and  Co.,  as  carriers,  which  they  coul<f  not 
iia^ie  Recovered  against  them  as  warehousemen.  Jrm, 
therefore^  Uks  paid  this  money  in  his  own  wrong,  and 
cannot  charge  it  to  his  partners. 

Dallas  J',  kfid  Park  i.  concurred  iil  ihe  judgment, 
on  the  ground  that  Webb  and  Ca  had  completed  dieir 
i}l\f  ik  i^Kfrier^,  fh^  good^  having  krrived  at  the  place 
6flBdird^iHiiatidn;  ghd  that  tVet>6  ^tid'  Co.  therefore 
itbbd  in  the  rbl^iibh  of  ifrdtehoiisemdrl  ohl^  to  ilie 
Itlessti.  Sh^herds  at  Ihe  time  of  ihe  loss. 

fitmilbuGii  J.  t  ani  of  opinion  tUt  the  cliit^  of  ^ 
fl!hd  Co.;  as  carriers,  was  suspended  by  the  special  con- 
irkci  beti^eefa  thtm  and  the  Messrs.  ^lepherds^  and  that 
tfi^  godds  were  Ifi  the  ctistcxij  oi  fVeti  ancl  t!o.,  not  in 
tfi^r  capacity  as  (rkrriers,  but  under  tbat  speaal  coo- 
tract. 

Role  absolote 


June  s.  Cooke  v.  Tanswell. 

Thcdeclar-  (^^OVENANT  on   an    indenture  of  apprenticeship, 

nant  on  an  ^*"*   ^  averment  m  the  declaraUon  that  the  la- 

indentureof  denture  was  in   the  possession  of  the  Defendant,  ancl 

*PP^*^P  therefore  could  not  be  produced  by  the  Plaintiff;    PH 

the  deed  was  , 

in  tlie  poisesnon  of  the  iDefendanty  who  pleaded  non  ^jt  factum.     At  the  trial  the 

deed  was  proved  to  bfc  in  the  hands  of  the  Defendant,  who  had   received  notice  to 

produce  it,  the  notice  atating  the  name  of  the  subscribing  witness.    On  laoft-prpdtfc- 

tion  of  the  deed^  the  Plaintiff  gave  parol  evidence  of  its  contents,  withost  c^ing  ^ 

subscribing  witness^  who  was  in  court :  Held,  that  the  parol  evidence  was  well 

ficcived* 

non 
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Tion  est  factum.     At  the  trial  before  Burrough  J.,  at  the     -  1818* 
sittings  for  Westminster  after  the  last  term,  it  was  proved 
that  the  deed  was  in  the  hands  of  the  Defendant,  to 
whom  notice,  specifying  the  name  of  Pain  as  that  of   Tanswbll. 
the  subscribing  witness,  had  been  given  to  produce  it. 
The  Plaintiff,  oh  the  Defendant's  refusal  to  produce  the 
deed,  gave  in  evidence  what  was  supposed  to  be  a  copy 
of  It,  on  which  the  name  of  the  subscribing  witness  was 
apparent;  but,  on  its  turning  out  that  this  paper  was 
not  a  copy,  the  Plaintiff  abandoned   it  and  gave  parol 
evidence  of  the  contents  of  the  original  without  calling 
the  subscribing  witness  who  was   in   court.      For  the 
Defendant,  it  was  contended  that  the  Plaintiff  had  failed 
in  his  proof,  and  that  the  attesting  witness  should  have 
been  called.     But  Burrough  J.  was  of  opinion,  that  the 
proof  was  sufiicient  without  the  evidence  of  the  sub- 
scribing witness. 

Lens  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi 
to  set  aside  this  verdict,  and  enter  a  nonsuit  on  the 
ground  urged  at  the  trial.     And 

Copley  Serjt.  contra^  was  stopped  by  the  Court,  who 
called  upon 

Lens  and  Bosanquct  Serjts.,  and  they  argued  thus  in 
support  of  the  rule.  The  subscribing  witness  was  in 
court  and  might  have  'been  produced,  and  the  genera} 
rule,  which  is  imperative  for  the  production  of  such  a  wit« 
ness,  applies  in  full  force  to  this  case.  The  rule  is  so 
strictly  observed,  that  not  even  the  admission  of  an 
obligor  that  he  executed  a  bond  will  dispense  with  its 
operation,  (a)     A  fact  may  be  known  to  the  subscribing 

(a)  Seo  PlnlUppt  w  Evidence^  vol.  1.  463.  jtK  edit.,  and  the  cues 
there  cited. 

H  h  4  witness^ 
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1818.  witness,  not  within  the  knowledge  or  recollection  of  the 
Cooke  ohligor,  and  he  is  entitled  to  avail  himself  of  all  the 
«••  knowledge  of  the  snbscribing  witness,  relative  to  the 
Tanvwill.  transaction  (a) ;  and  in  this  case,  the  subscribing  witness 
might  have  proved  that  the  instrument  in  question  was 
delivered  as  an  escrow.  The  rule  has  been  held  to 
apply  even  to  the  proof  of  a  cancelled  deed(&);  and 
though  in  the  case  of  a  deed  lost  or  burnt,  the  Court 
will  admit  a  copy  or  counterpart,  or  the  contents  to  be 
given  in  evidence^  yet  they  never  permit  it,  except  it  be 
proved  that  there  was  such  a  deed  executed,  (c)  Meth 
boraugk  C.  J.,  in  The  King y.  Harritigworihj  says,  ^^Ihe 
only  question  is,  whether  the  parties  who  seek  to  profe 
the  execution  of  this  indenture^  must  not  make  their 
way  to  what  may  be  called  secondary  proof,  through  the 
medium  of  those  witnesses  who  are  the  plighted  wit- 
nesses to  the  transaction,  by  first  disposing  of  their 
testimony.  If  there  ever  was  a  case  in  which  the  rule 
might  reasonably  have  been  relaxed,  it  surely  was  the 
case  of  Abbo^  v.  Pbimbe{d)9  yet,  in  that  case,  the  Court 
held  the  rule  to  be  inexorable."  {e) 

Copley  was  heard  in  reply  on  the  cited  cases,  the  ap- 
plication of  which  to  this  case  he  denied ;  and  he  ob- 
served that,  on  the  parol  evidence  on  which  alone  the 
Plfdntiff,  having  abandoned  the  supposed  copy,  rested 
his  case,  it  did  not  appear  that  there  was  any  subscribiog 
witness  to  the  deed.  IBurrougk  J.  I  did  not  decide 
the  case  at  Nisi  Prius^  on  the  ground  that  the  name 
of  the  subscribing  witness  could  only  be  known  by  re- 
ference to  the  supposed  copy.  It  appeared  at  the  trial] 
that  Pairi%  name  was  on  the  indenture  as   the  sub* 

(fl)  Per  Le  Blanc  J.,  Call  v.         (r)  Per  Holt  C.  J.,  The  Ksng 

Dunnmgf  4  BasU  54*  ▼•  Culpepper^  Skin,  673. 

{b)  Breton  v.  Cope^  Peake^  N.        Id)  1  Dmig*  ax6. 
P*  C  43»  3d  edition.  \e)  4  ilf.  &  5. 353. 

scril 
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flcribing  witness,  and  I  decided  the  case  with  the  know-       1818. 
ledge  of  that  fact]  coo^ 

V. 

GiBBS  C.  J.  I  do  not  think  the  knowledge  of  the  Tamswbll. 
name  of  the  subscribing  witness  makes  any  difference  in 
the  case.  I  take  the  question  to  be,  whether  when  one 
party  calls  for  a  deed  of  the  other,  who  does  not  pro- 
duce it,  and  the  party  calling  for  the  deed  is  conse- 
quently driven  to  give  parol  evidence  of  its  contents,  it 
is  necessary  for  him  to  call  the  subscribing  witness.. 
In  cases  where  non  est /actum  is  not  pleaded,  as  in  gect- 
roent,  when  a  party  so  situated  gives  evidence  of  the 
contents  of  a  deed,  I  never  yet  heard  it  contended 
that  it  was  necessary  to  call  the  subscribing  witness. 
Here^  the  deed  was  in  the  hands  of  the  Defendant;  if 
he  wished  to  throw  on  the  Plaintiff  the  burthen  of 
calling  the  subscribing  witness,  he  might  have  pro- 
duced the  deed.  It  was  alleged  on  the  record,  that 
the  deed  was  in  the  Defendant's  hands,  that  allegation 
was  admitted,  and  the  Defendant  being  called  on  to  pro- 
duce it,  and  refusing  to  do  so^  it  was  not  necessary  that 
the  Plaintiff  should  call  the  subscribing  witness  to  the 
deed  before  he  gave  evidence  of  the  contents. 

Park.  J.  of  the  same  opinion. 

BuBBOUGH  J.  Not  only  was  it  averred  on  the  re- 
cord that  the  deed  was  in  the  Defendant's  hands,  but 
that  fact  was  proved,  and  also  that  notice  had  been 
given  to  him  to  produce  it,  which  he  refused  to  do;  and 
I  thought  at  the  trial,  as  I  think  now,  that  there  was 
no  necessity  for  calling  the  subscribing  Mdtness. 

Rule  discharged,  (a) 

{a)  DaUoi  J.  was  absent,  being  ill* 
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June  8.  MORISH  X).  FOOTE. 

Case  for  ncg-    ^^ASE  against  the  Defendant,  proprietor  of  a  taail- 

iM  a  maU  ^'  fcbuch,  for  negligence  in  driving  the  same  against  a 

coach  against    iraggott  hbrse   belonging   to   the   Plaintiff,  whereby  it 

the  PlaintiflF's  jj^j^     pj^     teheral  issue.     At  the  trial  before  ^660// J. 

^i^flTffoii  horse* 

whereby  it       ^   ^^^   ^^t   Exel)er    assizes,    tlie    Plaititiff   called   his 

died :  Held,  servaht  the  waggoner,  who  was  examined  in  chief.  The 
tiff's  wae-  "  counsel  For  the  Defendant  then  objected  to  the  re- 
goner  was  c^fition  of  His  tfeslimoriy,  on  the  ground  of  bis  inteirst 
incompetent  {^  ^|,g  ^^^^^  ^f  ^j,^  ^^.j^^i  founded  on  his  liability  to  his 
to  prove  the      •      .  '' 

negligence  of    "iaster,  and  relied  on  the  case  of  Gi^een  v.  The  Neai 

the.  Defendant  "Rtikr  Company,  [a)  Btit,  nothing  bating  appeared  to 
lease  from  his  i^^^^^^'P^tc  him  ^t  the  tlmie  when  the  objection  was  made, 
master.  Abbott  J.  repudiated  the  objection.     The  witness  provM 

thdt  he  left  suffibieni  room  for  the  mail  to  pdss,  that  he 
t^^  drlvitl^  the  i^aggon  on  the  proper  side  of  the  ro&d; 
atid  ihat  thie  death  of  tb^  horse  wa^  owing  to  the  neg- 
ligence of  tlie  mail-codchman.  This  testiihbny  was 
corroborated  by  a  boy,  also  a  servant  to  the  Plaintiff 
and  aiding  in  driving  the  waggon.  Abbott  J.  summed 
up  the  evidence  to  the  jury,  and  told  them,  if  they 
thought  the  Wdggbh  was  on  the  prbper  side  of  the  road, 
dl*,  if  they  thotighl  that,  hdving  been  on  the  wrong  side, 
thfe  wd^gonei*  was  drawing  off  to  the  right  side,  and  that 
the  accident  woiild  h&ve  been  avoided  by  the  maiU 
cbachmkfi  |)ulling  up  his  horses,  then  they  should  find 
for  the  Plaintiff:  but  if  thejr  thought  that  the  waggoner 
Wb  in  fadlt,  tllen  they  should  find  for  the  Defendant. 
The  jury  found  a  verdict  for  the  Plaintiff;  and  as  neither 


(a)  4T.ILs^9* 

the 
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die  waggoii^r  or   bis  boy  had  be^ii  released,  AbbotiJ.        IStlS; 
reserved   the  point  made  by   the  Defendant,  for  ihi     ^  T^V'Jg' 
opinion  of  this  C!ourt     Accordingly,  '         ^^ 

FdOTE.' 

Pat^ldn  SeiJL,  [for  Piett  &ljt.,jl  In  tie  la^i  t^rttl  iiA 
oStaihec!  a  riil^  nisi  io  set  aside  tti^  tcrdifcl^  dtid  eiMi 
a  nonsuit. 


JLen5  .l^efjt.  shewed  cause,     if  thete  had  bfeen  a  charge 
of  negligence  rrorh  the  first,  eittier  agaihst  the  bwn^f  Si 
tfie  utiv^  of  th J  waggon,  as  a  tJefehdahl,  the  objection 
might   £ppty-     But  ibe  witnes§  here  Is  called  h^  thtf 
I'faiiitifr  merely  to  sh&w  iiiat  tlie  D^feridant^l  sehvafit,' 
n^ligeritly  drivihg  (iis  carriage,  ran  against  th6  Plain- 
tin^    carriage  ,ai}(J    killed    his    lidrse.      Ttbugb   the 
jpry  were  ultimately  called  6ix  to  judge,  wheihet'  {he 
waggoner  by   bemg  out  or  his   proper   place  on  the 
irb^a  occasioned  the  accident,  the  tietendaht  must  go 
miicli    further,  and   shew  that  tne  iriiscbiiduct  of.itie 
servant  was  siich  as  ifo  make  him  liable  to  tiis  iriasi^K 
Nor  does  it  follow,  mat  because  llie  Plaihti£^  iii  Ifie  cof- 
iisibn  of  two  carriages,  one  of  which  is  hi^  bwti,  cahnol 
recover  against  the  owner  of  the  bthei-i  tfeiat  fiei  tterie- 
iore,  has  an  action  against  his  owii  servant.     Ic  Is  not 
sufficient  to  say  ttial  t^e  witness  was  interested,  because^ 
if  his  master  succeeded  against  the  owner  of  the  mail,  no 
question  could  arise  against  the  witness;  it  must  Be  fur- 
ther shewn,  that  t(ie  master  was  liable  lo  the  owner  bf  the 
mail,  whicti  is  iiegativca  here.  The  evidence  of  servants  i's 
frequently  received  from  the  necessity  o^  th^  ttimg  (a) ; 
the  tase  of  Gre^  v.  Tie  New  Itiver  Company  is  a  mere 
exception  to  tnat  rule.     Tne  verdict  in  that  case  iniglil 
have  bieen  given  in  evidence  in  an  action  by  Ihe  De- 
fendants against  the  witness,  who  was  called  by  them. 

[a)  See  Bulier^i  Nui  Fnui,  a§9. 

That 
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That  case,  therefore^  is  totally  inapplicable  to  the  present 
question. 

Pellf  in  support  of  the  rule.     The  case  of  Miller  y. 
Falconer  (a)  is  in  point  for  the  Plaintiff.     Here^  as  in 
that  case,  the  witness  comes  to  discharge  himself,  and 
therefore,  ought  to  have  been  released.     In  CtUhbert  t. 
GosUing  {b\  where  the  workmen  were  held  competent 
witnesses  for   the    master   without    a   release,  EUen^ 
borough  C.  J.  said,  the  case  was  quite  different  from  an 
action  for  the  negligence  of  servants  in  driving  against 
carriages  or  running  down  ships;    for  there^  if  the 
master  be  liable  to  the  Plaintiff,  the  servants  are  ne- 
cessarily liable  to  the  master;  and  they  have  a  di- 
rect interest  to  defeat  the  action.     In  the  present  case, 
if  the  master  recover  against  the  Defendant,  he  can 
have  no  action  against  his  own  servant,  but,  if  be  fiul 
against  the  Defendant,  by  reason  that  the  accident 
happened  by  his  servant's  neglect,  he  may  have  an  action 
against  him.      The  servant,  therefore,  had  an  interest 
in  swearing  in   his  master's  favour,  and  it  is  on  the 
ground  of  such  interest  that  a  release  is  necessary  in 
this  and  all  similar  cases,  which  must  be  decided  on  the 
general  ground,  not  on  what  has  appeared  in  evidence 
at  the  period  when  the  objection  is  made. 

Lens  Seijt,  in  reply,  upon  the  cases  cited,  obserred, 
that  there  must  have  been  some  circumstances  in  itiUer 
V.  Falconer  other  than  those  which  appeared  in  the  re- 
port ;  for  it  could  hardly  have  been  presumed  that  the 
plaintiff's  first  witness  was  in  the  wrong;  a  presumption 
on  which  the  decision  in  that  case  is  founded.  As  to  the 
dictum  of  Lord  EUenborough  in  Cuthbert  v.  Gosilingf  the 
cases  which  he  puts  are  cases  of  defendants,  and  there 


(a)  I  Camfb,  %s^* 


{I)  sCamp^.s^5' 
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is  a  strong  distinction  to  be  taken  between  a  witness        1818. 
called  to  rebut  a  charge  of  negligence  against  his  master, 
and  a  witness  called  to  establish  such  a  charge,  made  by 
his  master  against  a  stranger. 

GiBBs  C.  J.     Are  you  aware  of  the  case  oiProtheroe  v. 
Elton?  (a)   I  was  rather  surprised  not  to  find  that  case 
mentioned  in  a  book,  for  which  the  profession  are  greatly 
obliged  to  the  author ;    I  mean  PhiUippson  Evidence*  {p) 
Proiheroe  v.  Elton  was  an  action  by  the  assured  on  a 
policy  on  goods  on  board  a  ship  against  the  assurer. 
The  defence  was,  that  the  ship  was  not  sea-worthy.     I 
was  for  the  Plaintiffs,  and  we  called  the  ship-owner  to 
prove  that  she  was  sea-worthy.    But  Lord  Kenyan  hAAj 
that  the  witness  was  inadmissible,  because,  if  he  proved 
that  the  ship  was  sea-worthy,  he  relieved  himself  from  an 
action  by  the  Plaintiffs,  for  furnishing  them  with  an  in- 
competent ship,  to  which  he  would  have  been  otherwise 
liable.     If  the  Plaintifis  had  recovered  a  verdict  against 
the   underwriter,  on  the  testimony  of  the  witness,  that 
the   ship  was  staunch,  they  would  for  ever  have  been 
silenced  as  to  any  action  against  the  ship-owner  for  loss 
arising  from  his  providing  them  with  a  ship  not  sea- 
worthy.    The  principle  is  this ;  witnesses  are  incompe- 
tent where  they  are  directly  interested  in  the  event  of 
the  suit.     It  is  perfectly  clear,  that  the  witness,  in  the 
present  case,  was  interested  in  the  event  of  the  suit :  for, 
if  the  verdict  were  to  stand,  he  would  be  placed  in  a 
state  of  security.     I  think,  in  point  of  law  my  Brother 
Abbott  was  right  in  repudiating  the  objection,  consider- 
ing in  what  stage  of  the  case  it  was  made,  and  in  putting 
the  case  to  the  jury.     But,  considering  the  very  liberal 


(ii)  Reported  in  Peake^  N.  P.  (h)  This  case  is  cited  in  the  5th 
C.  117.1  3d  edition,  under  the  edition  of  Mr.  Phiili^/s  book, 
tide  of  Rotberoe  v.  Elton.  vol.  i.  57., /fix>m  Peake*s  N.  P.  C. 

way 
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18 18.  "^^7  i'^  which  business  is  carried  on  between  the  Bar 
and  the  Bench,  it  is  not  to  be  assumed)  because  cooosd 
may  reserve  an  objection^  thinking  that  an  opportnoitj 
will  occur  in  a  later  stage  of  the  cause  for  taking  it,  that 
therefore  the  objection  is  waived.  I  am  of  opinion  that 
the  rule  n^ist  be  made  absolute. 

Park  J.  of  the  same  opinion. 

BuRRouGH  J.  I  am  of  the  same  opinioR  ^dis- 
tinction has  been  taken  between  witnesses  for  a  plaiDtlff 
and  witnesses  for  a  defendant;  but  it  would  introduce 
an  extreme  anomaly  in  the  law  if  it  made  any  difference 
in  cases  of  this  nature^  whether  a  witness  was  called  on 
one  side  or  on  the  other. 

Rule9btdalie.(a) 


(a)  T>allm  J.  was  absent  \  but  from  tbe  learned  Judge  tbeved 

be  was  present  wben  tbe  rule  nut  the  incfination  of  bis  opinion  to 

was  granted*  and  also  when  the  be  that  the  witness  was  iaooni*- 

case  was  much  dixussed  on  both  tent,   being   called   to  inculpiie 

sidesy  on  a  former  day  in  this  another  and  exculpate  himidf. 
tern.     Evecy    thing    that   fell 
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AisLABiE  V.  Rice. 


jI^HE  following  case  was  sent  by  his  Honor  the  Master  Real  estate 

of  the  Rolls  for  the  opinion  of  this  Court.  wa»  devised 

Michael  Halton,   theretofore   of  Dane  Court  in   the  ],„  jlgsigns  for 

county  of  Kent^  duly  made  and  published  his  last  will  life,  in  case 

and  testament  in  writing,  dated  the  14th  February^  1771,  ^^,11^°"^^ 

^nd  executed  in  such  manner  as   by  law   is   required  married,  and 

for  the  passing  of  real  estates.     By  such  will  the  testator  *^"*  ^"  ^ 

cease  unto 
(amongst  other  things,)  after  giving  a  life-interest  to  juch  persons 

Mice  HattoTij   his  wife,    in   all  and  singular  his  real  a»  "^f  should 

estates,  made  a  devise  in  the  words  following,  "  And  as  ^j^foui^ 

concerning  my  manor  or  lordship  of  Dane  Courts  with  appointment, 

the  manor   and   manor-house  called  Dane  Courts  and  *^f°  ®^"  ^® 
1  11111  1  ^^^  persons  s 

the  several  houses,  lands,  and  appurtenances  thereunto  ud  the  testa- 
belonging  ;    and   also   my  plate,  china,  and  furniture^  ^^^  declared 
goods,    horses,  cattle,  carriages,  and  husbandry  tackle,  ^^  £^  ahould 
which  shall  be  in  my  said  house  and  appurtenances  at  marry  in  the 
the  time  of  my  decease,  I  give,  devise,  and  bequeath  the  J^*"**  ?  r" 
same  and  every  part  thereof  unto  Hannah  Lilly  and  consent,  or 
her  assigns,  for  and  during  the  term  of  her  natural  life,  *^*^  the  death 
in  case  she  shall  continue  single  and  unmarried:    And  ^^  ^  ^^. 
from  and  after  her  decease,  I  give,  devise,  and  bequeath  sent  of  two 
the  same  manor  or  lordship  of  Dane  Courts  with  the  JJ^' "^" 
manor  and  manor-house  called  Dane  Courts  and  the  will,  or  the 
several  houses,  lands,   and   appurtenances  thereto  be-  •y'fvivorof 
longing;  and  also  all  the  said   plate^  china,  furniture^  and  her  as-' 

goods,  horses,  cattle,  carriages,  and  husbandry  tackle,  «gns  should 

hold  the  same 
real  estate  in 
such  manner  as  she  should  have  done  if  she  had  continued  unmarried.  After  the  death 
M  well  of  the  testator's  wife,  as  aloo  of  the  two  persons  so  mentioned  in  his  will, 
>nd  above  ao  years  since,  IL  X.  married  R.  A.j  who  also  died  in  the  lifetime  of 
^  L. :  Held,  that  the  estate  for  life  in  H.  L.  was  become  absolute,  and  that  she 
^d  then  execute  the  power  of  appointmcBt. 

unto 
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1818.       unto  such  person  or  persons,  and  in  such  shares  and 

T^*^""^     proportions,  and  in  such  manner  and  foim  as  the  said 

V.  Hannah  LUly  shall  by  any  deed  or  deeds,  writiog  or 

Rice.  writings,  or  by  her  last  will  in  writing,  signed  and  exe- 
cuted in  the  presence  of  three  or  more  credible  witnesses, 
direct,  limit,  or  appoint;  and,  for  want  of  such  directioD, 
limitation  or  appointment,  then  I  give^  devise^  and 
bequeath  the  same  and  every  pait  thereof  unto  AIke 
LiUy  and  Mary  LdUy^  and  their  heirs,  executors,  admi- 
nistrators, and  assigns,  to  be  equally  divided  among  theiD, 
share  and  share  alike,  as  tenants  in  common  and  not  as 
joint  tenants ;  but,  in  case  the  said  Hannah  LUly  shall 
marry  in  the  lifetime  of  my  said  wife,  and  with  her 
consent  and  approbation,  or  after  the  death  of  my  said 
wife^  with  the  consent  and  approbation  of  James  Tiemeg 
of  London^  merchant,  and  Thomas  LUly  of  LomiaHy 
merchant,  or  the  survivor  of  them,  (such  consent  and 
approbation  to  be  signified  in  writing,  under  her,  his,  or 
their  hand  or  hands ;)  then  and  in  either  of  the  said 
cases  as  the  event  shall  be,  it  is  my  will  and  mind, 
and  I  do  hereby  order  and  direct  that  the  said  l£m- 
nah  lAUy  and  her  assigns  shall  have  and  enjoy  the  said 
manor  of  Dane  Courts  with  the  houses,  lands,  and  ap- 
purtenances thereunto  belonging ;  and  also  the  said 
plate,  china,  and  other  effects,  in  the  same  manner  as 
she  would  have  done  if  she  had  continued  single  and 
unmarried." 

The  testator  died  in  the  year  1776,  without 
having  altered  or  revoked  his  will^  leaving  AUce 
Hatton,  his  wife,  therein  named,  and  the  above  men- 
tioned Hannah  LUly^  then  unmarried,  him  surviving. 
Alice  Hatton  enjoyed  the  possession  of  the  said  heredi- 
taments and  premises  (amongst  other  things)  for  her  life; 
and  having  survived  the  testator  about  fifte^i  years, 
died  in  the  month  of  December^  1791»  leaving  Hannah 
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IMfy^  her  surviving  unmarried.     After  the  death  of    ^  \^IS. 
AUce  HattoHj  Hannah  lilbf  entered  into  the  possession 
and  enjoyment  of,  all  and  singular  the  said  estates,  heredi- 
taments, and  premises  at  Dane  Courts  with  the  appur- 
tenances as  such  devisee  under  the  said  will. 

James  Tiemey  and  Thomas  LiUy^  mentioned  as  above 
in  the  testator's  will,  died  many  years  ago^  and  whilst 
Hannah  Lilly  still  continued  unmarried.  Hannah  Lilly 
having  so  remained  unmarried  until  after  the  respective 
deaths  of  the  testator's  widow,  James  Tiemey^  and 
Thomas  LiUy^  intermarried  with  Bafmson  Aislabie  above 
twenty  years  ago,  and  her  said  husband  died  in  the 
year  1806. 

Hannah  Aislabie  (late  Hannah  LiVy)  had  always^ 
from  the  death  of  Alice  Haiton^  been  in  the  uninter- 
rupted possession  and  enjoyment  of  the  said  heredita* 
ments  and  premises,  or  in  the  peaceable  and  uninter- 
rupted receipt  of  the  rents  and  profits  thereof;  but 
having  contracted  with  Edward  Boyd  Rice  to  sell  and 
make  out  a  good  title  to  him  of  the  inheritance  thereof 
in  fee  simple,  and  Edward  Rcyd  Rice  objecting  to  her 
title  under  the  said  will,  upon  the  circumstances  above 
stated,  a  suit  was  instituted  in  his  majesty's  High  Court 
of  Chancery,  by  Hannah  Aislabie  against  Edvoard  Rqyd 
/Kcff,  for  the  purpose  of  enforcing  the  fulfilment  of  the 
oontract 

The  question  for  the  opinion  of  the  Court  was,  what 
estate^  right,  and  interest,  in  the  real  estates  at  Dane 
Courtf  Hannah  Lilly  (afterwards,  and  then  Hammh 
Aislabie)  took  under  the  said  will,  and  what  estate,  right, 
and  interest,  slie  then  had  therein  under  the  circum- 
stances above  stated. 

The  case  was  argued  in  Easter  term,  181 7,  by  Copley 
Serjt  for  the  Plnintiif,  and  Pell  Seijt.  for  the  Defendant ; 
and  afterwards  in  the  last  term,  by  Vaisghan  Serjt.  for 
thePhuntifi;  and  Best  Serjt.  for  the  Defendant 

Vol.  VIII.  I  i  Arguments 
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Arguments  for  the  PlaintiflP.     Hannah  AisUAie  took 
an  estate  for  life  determinable  on  her  marriage  in  the 
lifetime  of  her  mother  without  her  consent,  or,  after  the 
death  of  her  mother,  without  the  consent  of  the  trustees 
mentioned  in  the  will ;  and  this  consent  having  become 
impossible  by  the  act  of  God,  she  now  takes  an  absolute 
estate.     The  clause  requiring  such  consent  to  her  mar- 
riage, must  be  considered  a  condition  subsequent,  and 
not  a  condition  precedent ;  the  distinction  between  these 
conditions  is,  tliat  a  condition  precedent  must  be  per- 
formed before  the  estate  vests ;  in  the  case  of  a  condition 
subsequent,  the  estate  vests  immediately,  subject  to  be 
divested  by  some  subsequent  act  or  event.     No  technical 
words  are  necessary  to  constitute*a  condition  subsequent ; 
whether  a  condition  be  considered  precedent  or  subse- 
quent depends  on  the  intention  of  the  party  creating  it 
Where  it  appears  that  the  party  is  intended  to  take 
until  the  condition  be  performed,  it  must  be  considered 
a  condition  subsequent ;  thus,  in  the  case  of  a  limitation 
to  the  use  of  A.  in  fee,  if  R.  do  not  pay  IO5.  to  A,  before 
a  certain  day,  and  if  he  do  pay  then  to  other  uses, 
the  condition  is  subsequent,  and  A.  is  ta  take  until  pay- 
ment (a) ;   and  in  Edooards  v.  Hammond  (6),  under  a 
devise  to  A.  and  his  heirs,  if  he  lived  to  21,  but,  if 
he  died  before  21,  to  another,  the  condition  was  subse- 
quent, and  A.  took  a  vested  estate  immediately,  subject 
to  be  divested  if  he  died  before  21.     So  in  this  case^ 
Hannah  Aislabie  took  a  vested  estate,  subject  to  be  di- 
vested on  her  marriage  without  the  consent  required  by 
the  testator,  in  the  lifetime  of  her  mother  or  of  the  trus- 
tees.    In  the  case  of  a  feoffment  with  a  condition  sub- 
sequent, which  is  Impossible,  the  estate  of  the  feoi^  is 
absolute;  but,  if  a  condition  precedent  be  impossible^  no 

{a)  I  Roil.  Abr.  4x5*  pl»  i«*  \})  3  L^*  X3a« 

estate 
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or  interoit  ab«U  grow  tbereypoo*  (al    Vw^  tbe      |819« 
coadhiQii  svbieqpeut  b^api§  wpo^siMe  by  tbp  act  pf    j^.^' 

Mtate  m  (b^  <]mtb  <^tb9  lorviypr  of  tb^  parties  r^uur^  £^ 
to  WMttit  tQ  her  ni^rri«g9»  |n  TA<1»m;i  v.  ffyv^Hb), 
QUA  4^49^  to  hi^  iif^ugbter,  upoa  cpA^itioa  of  bor 
matfjiog  bis  p^ew  before  ^e  att^in^  ^1 ;  after  tb^ 
4fi||li^  <^  Uie  nepbfiw,  the  i}aughter>  bofor^,  ^be  ^ttpiued 
?1»  mwried  j;  Syt  aa4  it  wa9  adjudged  tluit  tbe  con* 
^itlon  wuft  wt  broken,  bavir\g  beooiQ^  impossible  by  tbe 
M*  of  God  i  the  (vwes  of  /fon^  v.  4^Um  {c)^  fteri^  v. 
JMU0n4  (<})•  Gr^^ydSpfi  v»  Hicjrifi  and  Gr^g/dtm  v.  Gr^ 
ifei*  {^%  (^r?  ako  autboriti^  in  support  of  tb^  piaiu** 
tj£&  Pg/im  V,  Bursii/]  i^  precisely  ^i^iUar  tp  (bis 
M«f.  Tb^ro  the  t^sUtor  devised  to  J.  S^  providoA 
4ip  mw^kA  with  tbe  co^se^t  of  bis  two  e^eoutops^  and 
it  WHS  b^ds  tbat>  W  the  death  of  0Qe»  she  might  marr j 
withoni  tb^  consent  of  the  s^rviv^,  the  condition 
(w)49b  was  also  held  to  be  subsequept,)  having  beconie 
in^lllfV^iblQi    Tbe  decision  in  Mercer  v.  Hall  {g}  Vk  to 

But  i9  tbe  next  pt«iC^  a^  to  the  power  of  aj^int* 
m^U  l^^W  supposing  the  marrii^e  pf  flaufmh  4i^ 
labie  to  have  been  a  breach  of  the  couditiooit  the  power 
oS  WVoittUnent  would  not  bav^  been  affec^^  Tlie 
aamiMwk  was  by  tbe  devise  aonexed  to  tbe  U<e  estate 
cnly»  and  did  not  extepd  to  her  power  of  i^ppointnient ; 
nflidief  would  the  power  have  been  affected  by  a  ibr- 
kkm^  of  the  life  eitate^  lor  it  is  a  power  coUi^teral  Qf 
fai  gioss.  It  is  independent  of  tbe  iiie  estate  giveo^  it 
does  not  operate  upon  that  estate^  AOr  WPUW  tim  i<b 
terest  of  an  appointee  arise  out  of  that  estate.  Beings 
tjhereforei  a  pow^r   collateral  or  in  gros%  it  i^  pot 

(a)  Co.  Lkt.  fto6«  h.  [e)  %  AtJk.  i<. 

(r)  iJ^sU.  (g)  ABro.auC0.r^ 

If}  f$aiL%$j. 

I  i  2  affected 
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181S.       aflB9Cted  by  any  alteration  of  the  life  estate.    The  donee 
\  ^  ^  '     of  a  power  to  chanre  lands,  beinff  tenant  for  a  term  of 
^  years,  and  sunrivuig  the  term,  may  exercise  his  power, 

Rks.  unci  8o  also^  if  he  has  assigned  the  term,  per  the  L<Hd 
Chancellor  in  Savile  y.  BlackeL  (a)  In  Edwards  ▼• 
Slater  (6),  it  was  hdd  that  a  tenant  for  lifie^  with  a  power 
of  jointuring^  who  forfeited  his  life  estate,  might  after- 
wards well  exercise  the  power;  Uefe  ▼•  Saliingdone (c) 
is  also  applicable  to  this  case.  Supposing^  therefore^  a 
breach  of  this  condition  to  have  beoi  oommitted,  it 
would  have  affected  the  life  estate  only  of  Hannak  Ju- 
labies  and  the  subsequent  limitations,  which  would 
otherwise  take  effect  by  way  of  executory  devise^  may 
now  be  defeated  by  the  power  of  appointment.  Doe  r. 
Martin,  {d)  Then  as  to  the  lifeestate^  which  is  theonly 
particle  of  interest  to  be  affected  by  a  forfeiture^  the 
heir  at  law  has  not  now  any  remedy.  Harniak  jUdabtehss 
been  in  possession  for  more  than  20  years  since  her  mar* 
riage^  and  the  entry  of  the  heir  is  therefore  barred.  Sokes 
T.  Berry,  {e)  ^  And  he  cannot  maintain  a  writ  of  right, 
for  that  lies  only  by  tenant  in  fee  (f\  and  not  by  tenant 
for  life,  ig)  The  heir  alone  could  have  entered  for  the 
forfeiture,  Warren  v.  Lee  {k) ;  and  many  cases  to  that 
effect  are  collected  in  Bac.  Mr.  {%) 

Hannah  Aidabiej  therefore^  can  now  make  a  good 
title :  ilrst,  there  has  been  no  forfeiture,  and  her  estate 
has  become  absolute ;  and,  secondly,  if  there  had  been  a 
forfeiture,  the  power  of  appointment  would  not  have 
been  affected,  and  as  to  the  life  estate,  the  only  person 
who  could  have  taken  advantage  of  the  forfeiture^  would 
be  now  barred  of  all  remedy. 

(a)  I A  Wnu.  777*  (/)  Onm,  Dig.  Droit.  (B  i.) 

\b)  Hardrejf  4x0.  {g\  Cam.  Dig,  Droit.  (B 1.) 

{e)  I  Mod.  Z89.  (b)  Dyer,  z»6.  h. 

(d)  4T.IL  39.  (i)  Tit.  Remamder  and  Hi' 

(r)  Saik.  4ai.  Viriimh  805.  et  itq.f  stk  edit. 

Arguments 
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Arguments   for  the   Dependant      Hannah   Aidabie        1818. 
having  married   without  the  consent  of  the  persons 
whose  consent  was  made  requisite  by  the  testator,  her 
life  estate  is  forfeited,  and  her  power  of  appointment  is 
destroyed.     It  has  been  assumed  that  this  must  be 
considered  a  condition  subsequent,  and  also  that  the 
ulterior  devises  are  to  be  construed  to  take  effisct  by 
way  of  executory  devise ;    but    the   intention   of  the 
testator   must   be  the    guide,   and    this  coniitruction 
cannot  be  supported  if  it  appear  to   be  repugnant 
to  the  testator's  intention.     His  intention  was,  that  if 
Hannah  Aislalne  married  without  the  consent  of  the 
persons  named  in  his  will  for  that  purpose^  she  should 
take  no  estate  whatever ;  and  that  the  estate  of  the  de- 
visees in  remainder  should  vest  in  possession  imme- 
diately upon  her  marriage  without  such  consent.    The 
devise  is  not  to  her  for  life  merely ;  the  testator  adds, 
^  but  in  case  she  shall  marry,  &c"  which  words  create 
a  limitation  over  and  not  a  condition,  and,  up<»i  her 
marriage^  the  devisees  in  remainder  might  have  entered, 
see  Bac.  Ahr.  {a)     It  is  not  to  be  denied  that  this  power, 
if  considered  merely  as  a  power  collateral,  might  sub- 
sist after  the  determination  of  the  life  estate^  but  the 
testator  has  expressly  indicated  his  intention,  that,  on 
the  happening  of  a  certain  event,   such  power  should 
cease.     That  event  has  happened,  and,  if  such  intention 
is  to  be  effectuated,  the  power  is  gone.    It  cannot  be  sup- 
posed, that  the  testator  intended  that  the  smaller  estate 
should  be  forfeited,  and  that  the  power  over  the  larger 
estate  should  remain  unaffected.     Therefore,  on  the 
forfeiture  of  the  life  estate,  the  vested  remainder  in  the 
ulterior  devisees  came  into  possession  absolutely,  and 
they  have  now  the  whole  fee,  which  puts  an  end  to  the 
question  respecting  the  bar  by  length  of  time.     But 


(a)  Tit.  ^malnder  and  Rrverjtonf  8oz.  et  jeq*f  5th  edit. 

I  i  3  supposing 
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IB  18.       BopiKMing  the  words  of  the  Will  to  creiite  ft  conditton, 
they  GAnnot  be  considered  to  create  a  condition  subse* 
quent;  and  if  they  constitute  a  condition  precedent,  tbe 
estate  and  power  are  gone,  for,  although  r^dered  im* 
possible  bj  the  act  of  God,  the  power  cannot  be  ezer* 
cised,  nor  can  the  estate  talce  effect.   Q>.Liti.(a).    Here 
Matinah  Ahhbie  to  have  acquired  ati  alMolUte  estate^ 
and  an  uncohdltionat  power  of  appointment,  must  ikn 
raarrM  iii  the  lifetime  of  the  p&fsMs  wllbse  ccinsent 
Witt  reqiih*ed.     No  principle  cmqi  be  extracted  from 
any  of  the  cases  cited  which  is  applicable  to  this  case. 
P^tan  V.  Beriy  is  wholly  irreconcileaUe  with  Hetrnt/ 
V.  jlsion^  and  tfie  decisions  in  equity  rejgarding  pek-soflsl 
property  cannot  govern  this  case.    The  power  of  sp- 
pbintment  ii  clearly  destroyed,  for  hotwithstandhig  ffijr 
grounds  which  may  be  urged  tbr  oonstitiing  tbis  a  tMi* 
dkion  subsequent  attached  to  the  life  estate,  die  condtdda 
attached  to  the  power  is  precedent.    To  gire  effect  io 
tins  wiU^  it  must  be  construed  according  t6  the  tests- 
tor's  intention,  and  by  that  intention  the  estate  snd 
pdwer  tf  Hannah  Aislabie  are  gone. 

Cur.  ado.  tnJi. 

The  following  certificate  was  sent  to  the  Master  of 
the  Rolls. 

^  We  have  heard  this  case  argued^  and  have  coasidered 
it  We  are  of  opinion  that  Hannah  Lilbf^  now  HMnak 
Aislabie^  took  under  the  above  will  an  estate  for  life^ 
with  a  power  of  appointment  unto  such  person  er 
persons,  and  in  such  shares  and  proportions,  and  in 
such  manner  and  form,  as  she  should,  by  any  d^ed  or 
deeds,  writing  or  writings,  or  by  her  last  Wilt  in  writin^i 
signed  and  executed  in  the  presence  of  three  or  molt 
credible  witnesses,  direct,  limit,  and  appoint,  whjfct 

(a)  2o6.  &• 

neverthelcf^ 
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nevertheless  as  to  her  life  estate  only,  to  the  condition 
of  her  remaining  sole  and  unmarried ;  which  condition 
was  qualified  by  the  proviso,  that  a  marriage  with  the 
consent  and  approbation  of  JUice  Hattotiy  the  wife  of 
the  devisor,  in  her  lifetime,  or  after  her  death,  oi  James 
Tiemey  and  Thomas  Lilly,  signified  in  the  manner  ex- 
pressed in  the  said  will,  should  not  determine  her  life 
estate:  we  are  of  opinion,  that  this  condition  was  a 
condition  subsequent,  and  that  as  \  the  compliance  with 
it  was,  by  the  deaths  of  Alice  HattoUj  James  Tiemetf^  and 
Thomas  Lilly^  before  the  marriage  of  Hannah  Lilly^ 
become  impossible  by  the  act  of  God,  her  estate  for  lifb 
is  become  absdlate,  atid  that  she  may  now  execute  the 
power  of  appointment  of  the  real  estates  at  Dane  Courts 
in  the  manner  and  fornt  directed  by  the  above  wilL 

V.  GiBBS. 

R.  Dallas. 
J.  A.  Park. 

J.  BURROUGH." 
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1818. 

IN  THE  EXCHEQUER  CHAMBER. 
(Ill  Error.) 

Jnw€  9.       Driver  on  Demise  of  Frank  Frank,  Esq.  v. 
The  Rev.  Edward  Frank. 

DevifetoJl  p^JECTMENT.  At  the  Summer  assizes  for  the 
maunder  to  tbe  county  of  York^  1812,  u  verdict  was  found  subject 

•econdf  third*    to  the  opinion  of  the  Court  of  King^s  Bench  on  a  case 
fcranb,  ind       which  was  afterwards,  by  permission,  turned  into  a  special 
B.  Ff  exetpt     verdict,  of  which  the  following  is  the  substance. 
tbejint  or^  Margaret  Franks  widow,  being  seised  in  fee  of  the 

tail  nude'ttic-  pr^"^>s^  i^  question,  by  her  will,  dated  the  I2th  ^To- 
cetnvdy;  re-  vcmberj  1765,  duly  executed  and  attested,  (after  ap- 
?""jj  i°/^  pointing  and  devising  her  capital  messuage  or  dwdling- 
no  issue  at  the  house,  with  the  appurtenances,  situate  in  Pontefrad^ 
time  of  the  ^o  the  use  of  her  sister,  Dame  Catharine  Standishj  for 
testatrix,  but  ^^^^f  upon  a  condition  therein  mentioned ;  with  remainder 
afterwards  had  to  the  use  of  the  testatrix's  niece.  Catherine  the  wife  of 
whom^tl^^  .  ^^^^^  Frank  of  Campsall^  in  the  county  of  York^  esquire^ 
cond  and  third  for  life:  and,  after  devising  certain  meadow,  pasture, 

were  living  at  mjj  arable  grounds  to  trustees  for  the  term  of  99  years, 
the  same  ume,        .  i  ^  «       .  i*  t         ^  .1.  1 

and  the  second  ^^  ^  computed  from  the  time  of  her  decease^  if  her 

and  fourth        niece  should  so  long  live.     Upon  trust  to  pay  and  dis- 

bffL  the  same  P^^®  ^^  ^^^  ^^^^  "^"^  ^"^  profits  thereof,  to  such 
time;  but  at  person  or  persons  as  her  said  niece  should  direct  and 
^w^^  ^^  appoint,  by  way  of  pocket  money  for  her  during  her 
fourdi  son  only  husband's  life,  and  in  augmentation  of  her  jointure  after 
was  living:  his  decease,  in  case  she  should  survive  him,)  devised 
remalnder'to  *  ^^^  ^^  capital  messuage  or  dwelling-house^  and  the 
the  second 

and  other  sons  of  B.  F,,  except  the  first  or  ddest  son  was  vestedi  upon  B.  F,  havii^ 
two  sons  living  at  the  same  time,  and  was  not  subject  to  be  divested  by  subscqoeot 
events,  and  consequently  that  the  fourth  and  only  surviving  son  of  JB.  F.  took  an  estate 
(ail  under  the  devise.  By  four  judges  against  two,  Graham  B.  and  ffood  B.  T 
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pounds  above  mentioned,  from  and  immediately  after 
the    determination  of  the  several  estates   and  interests 
thereinbefore  limited;   and  also,   all  and  singular  her 
manors,  parts  and  shares  of  manors,  messuages,  lands, 
tenements,  hereditaments,  and  real  estate  whatsoever, 
as    well  freehold  as  copyhold,   from  and  immediately 
after  the  said  testatrix's  decease^  (except  as  therein  was 
excepted)  to  the  use  of  Bacon  Frank  for  life 'without 
impeachment  of  waste ;  with  remainder  to  the  use  of 
the  said  trustees  and  their  heirs,  during  the  life  of  the 
said  Bacon  Frank,  in  trust  to  preserve  contingent  re* 
mainders;  and  then  devised  in    the  following  words: 
^*  And   from    and   immediately   after   the   decease   of 
the  said  Bacon  Frank,  then  to,  and  to  the  use  of  the 
second,  third,  fourth,  and  all  and  every  other  the  son 
and  sons  of  the  body  of  the  said  Bacon  Frank,  begotten 
or  to  be  begotten  on  the  body  of  my  said  niece  Catherine, 
his    now  wife,  except  the  JirH  or  eldest  son,  severally, 
su€:ces6ively,  and  in  remainder  one  after  another,  as  they 
and  every  of  them  shall  be  in   seniority  of  age  and 
priority  of  birth,  and  of  the  several  and  respective  heirs 
male  of  the  body  and  bodies  of  every  such  son  and  sons 
(except  the  said  first  or  eldest  son)  lawfully  issuing,  the 
elder  of  such  sons  and  the  heirs  male  of  his  body  being 
always  preferred,  and  to  take  before  the  younger  of 
such  son  and  sons,  and  the  heirs  male  of  his  and  their 
body  and  bodies  issuing ;''  and  in  de&ult  of  such  issue, 
the  testatrix  then  devised  all  and  every  her  said  manors, 
.  messuages,  lands,  &c   as   well  freehold   as  copyhold, 
(except  as  before  excepted^)  unto  and  to  the  use  of  her 
godson,   Frank  Sothavn,   (the  lessor  of  the  Plaintiff^ 
the  youngest  son  of  William  Sotheion  of  Darrington,  in 
the  county  of  York,  esquire,  by  her  niece  Sarah,  his  then 
wife,  for  life  without  impeachment  of  waste ;  with  re- 
mainder to  the  use  of  the  said  trustees  and  their  heirs 
during  the  life  of  Frank  Sotheron,  in  trust  to  preserve 
contingent  remainders ;  and  from  and  immediately  afl^r 

the 
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the  decease  of  the  said  Frank  Sotheran^  then  to,  and  to 
the  use  of  the  first,  second,  third,  fourth,  and  all  and 
every  other  the  son  and  sons  of  the  body  of  the  said 
Frank  Sotheron  lawfully  begotten  in  tail  male,  severally, 
successively,  and  in  remainder  one  after  another  accf»d- 
ing  to  their  seniority,  with  divers  remainders  over,  the 
ultimate  remainder  being  to  the  use  of  her  n^hew  and 
three  nieces,  Sir  Frank  Standish,  Bart.,  Sarak^  the  wife 
of  the  said  William  Sotheron^  Elizabeth^  the  wife  of  Robert 
Bamsden^  and  Catherine,  the  wife  of  the  said  Baafn 
Franki  and  their  respective  heirs  and  assigns  for  ever,  as 
tenants  in  common. 

There  was  a  proviso  in  the  will,  that  the  tenant  in 
poslession  for  the  time  beings  of  the  estates,  should 
assume  and  use  the  surname  of  Frank  only,  which  had 
been  accordingly  done  by  Frank  Sotheron  in  the  said 
will  named,  now  Frarik  Frank,  the  lessor  of  the 
Plaintiff. 

The  testatrix  died  on  the  1st  Jftne^  1760,  without  le* 
yoking  or  altering  her  will.  Dame  Catherine  Standisk 
died  many  years  ago.  Baam  Frank,  the  tenant  ibr 
life,  had  issue  by  his  said  wife,  four  sons,  that  is  to  say, 

Richard,  who  was  bom  on  the  22d  August,  iISS, 
and  died  on  the  26th  February,  1769. 

Bacon,  who  was  born  on  the  2d  August,  1770,  and 
died  without  issue  on  the  16th  Jim^,  1789. 

Edward  Richard,  who  was  born  on  the  5th  June,  1777$ 
and  died  on  the  22d  October,  1 777.     And, 

Edward  Frank,  (the  Defendant,)  who  was  bom  on 
the  6th  March,  11^0,  and  is  now  living. 

Bacon  Frank,  the  tenant  for  life,  died  in  1812,  leaviDg 
the  Defendant,  his  then  only  son,  him  surviving.  Gt- 
therine,  the  wife  of  Bacon  Fratdc,  died  in  his  life  time. 

At  the  time  of  making  the  said  will.  Bacon  Frank, 
(the  father  of  B.  Frank,)  the  first  taker  of  the  devised 
estates^  was  in  possession  a9  tenant  in  tail  of  large  free- 
hold 
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hold  estates  at  CampsaU  and  other  ]^aoes  in  the  county       1 816* 

of  Ybrk^  of  considerable  annual  value,  and  tenant  in  ^^      '  t' 
#•        ^     ,  Driver  dem* 

lee  or  other  estates :  and  William  Sotheron^  the  father  of      Prank 

the  lessor  of  the  Plaintiff,  wai.  in  possession  as  tenant 

in  fee  of  part,  and.as  tenant  for  life,  with  remainder  to 

his  eldest  son  in  tail  of  other  parti  of  estates  of  con- 

sidenible  annual  value. 

The  Court  of  King's  Bench,  after  hearing,  two  ar- 

gtttHents,  gave  judgment  on  the  17th  Jime^  1814  (a),  for 

the  DdSendflht.    A  writ  of  eri-or  was  afterwards  brought 

in  this  Court,  add  the  case  was  twice  argued.    Firsts 

in  7Hfif(yterm,  1815,  2AJune^  hj  Rkkardson  for  the 

lesfiMn-  of  the  Plaintiff^  and  Hobrtyd  fot  the  Defendant) 

and  again  in  Easter  term,  1616|  26th  Aprik  by  Scarlett 

Sot  the  lessor  of  the  Plaintiff,  and  the  SdHcUar-'General 

iat  dw  Defendant. 


Aliments  for  the  Plaintiff.  Whether  the  estates 
deirieed  by  the  will  of  Margaret  Frank  be  now  the  pro'^ 
perfy  of  the  Plaintiff  or  of  the  Defendant^  depwds  en 
twt>  questions*  Firsts  whether  the  limitation  to  the 
setsond^  thirds  iburth,  and  other  sons  oi  Bacon  Franks 
gftve  a  vested  interest  to  the  perscto  answering  such  de- 
st^fltioti  immediately  on  his  birth ;  or,  on  the  conthuryi 
cnaM^  a  ooiltingent  remainder  to  such  Son  as  should 
answer  the  description  at  the  decease  o£  Bacon  Ffiulkt 
Secondly,  whether,  if  considered  a  vested  estate  in  re* 
mainder  in  a  younger  son,  such  estate  was  not  divested, 
upon  such  younger  son  becioming  an  elder  eon^  during 
the  life  of  Bacon  Frank*  The  Plaintiff  must  recover  U* 
the  limitation  be  considered  a  contingent  remainder^  or 
if  being  a  vested  remainder,  it  has  been  subsequently 
divested. 

It  is  clear,  that  the  testatrix  Intended  to  make  a  pro- 
vision for  the  younger  male  branches  of  the  R^ank 


(tf)  By  three  judges  against  one,  ElUnhorougb  C«  J.  ditstntknte,  ^ 
Set  sM»&S.  25. 

family 
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181 8.  family  in  exclusion  of  the  elder  branch ;  and  in  the  event 
^-  V  -^  of  the  failure  of  the  younger  branchesi  to  prefer  the  Plain- 
Frank^"*  tiff,  her  godson  and  nephew,  to  the  elder  branch  of  the 
Frank  family.  She  could  not  have  had  any  personal  af- 
fection for  the  younger  branches  of  this  family,  as  at  the 
time  of  her  decease,  Bacon  Frank  had  no  child ;  she  must, 
therefore,  have  been  influenced  by  other  motives  than  a 
preference  of  the  younger  part  of  the  family  to  the  dder. 
The  testatrix  wished  to  exclude  the  eldest  son,  cm  the 
ground  of  his  being  otherwise  provided  for,  her  dear  in- 
tention being  to  found  a  new  family.  In  Fox  denu  Lcnmda 
V.  Ixnmdes  (a),  the  judgment  of  the  Court  was  given  on 
the  ground  of  such  intention  being  apparent  on  the  will 
At  the  time  o(  the  decease  of  Bacon  Franks  the  De- 
fendant was  the  eldest  son,  and  if  this  be  considered  a 
contingent  remainder,  all  difficulty  ceases.  The  words, 
<*  first  or  eldest  son,"  are  not  to  be  construed  to  mean 
the  first  bom  son,  but  the  first  or  eldest  son  in  being. 
In  Fitzherberfs  Natura  Brevium  {b)  on  the  writ  de  auxilio 
adJUitm  suum  mtlitem  Jaciendum  veladJUiam  maritofh 
datOy  it  is  observed,  that,  if  the  eldest  son  die  under 
age,  the  lord  shall  have  aid  for  the  younger  son,  for  the 
words  of  the  writ  primogenitus  JUius  designate  such  son 
as  shall  be  the  primogenUus  and  heir  apparent  [at  the 
time.  And  Coke  (c)  observes  on  the  statute  of  ffest^ 
minister  1.  c.  36.,  that  the  words,  eignS  JOs^  are  con- 
strued in  the  same  manner. 

In  the  construction  of  wills,  the  same  rule  prevuls, 
Lomaa  v.  Hdmden.  (d)  And  in  Chadwick  v.  Doleman  {e\ 
which  was  the  case  of  an  appointment  under  a  marriage 
settlement,  the  same  rule  was  applied.  Lord  Teynkam 
v.  Webb  {/)  is  also  an  authority  to  the  same  effect  In 
Beale  v.  Beale{g)  it  is  laid  down,  that  the  words  "  younger 


(a)  4  Burn  ai46> 
A)  8a. 

c)  %llnst.  231. 

d)  i*Frj.  190. 


(e)  aTrm.  518. 
(/)>r«.i98. 


chiidreDy" 
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children/'  comprise  all  the  children  but  the  heir ;  and,  in        1818. 
Chadwick  v.  Doleman^  the  Lord  Keeper  held  the  ap-  ^      ^   /^ 
pointment  to  create  a  tacit  condition,  that  the  quality  of       Frank 
younger  son  should  continue  until  the  time  of  payment.  'f^* 

So  in  this  case,  the  intention  being  to  make  a  provision 
for  the  younger  male  branches  of  the  family,  the  con- 
tinuance of  youngerhood  is  a  tadt  condition  annexed  to 
the  gift. 

But,  supposing  this  remainder  to  have  vested,  it  was 
divested  on  the  Defendant's  becoming  the  eldest  son. 
A  remainder  may  vest,  and  afterwards  divest  on  a  subse- 
quent event,  not  only  in  equity,  but  at  law,  Dae  v.  Mar" 
tin  (a),  and  Feame  on  contingent  remainders  (6),  and  the 
cases  there  cited.   If,  therefore^  this  ren^inder  did  vest  in 
the  second  son  living,  on  his  becoming  an  eldest  son,  it 
divested  and  shifted  to  the  next  brother  in  succession.  By 
considering  this  limitation  a  contingent  remainder,  or  if 
vested,  to  have  been  divested  on  each  son's  becoming  the 
eldest  son,  the  intention  of  the  testatrix  will  be  effected. 
That  the  carrying  into  effect  of  the  intention  of  the  testa- 
tor, when  not  inconsistent  with  strict  rules  of  law,  is  the 
proper  guide  for  the  decision  of  the  court,  is  apparent 
from  the  decisions  in  Doe  dem.  Zjong  v.  Laming  (c),  and 
GoodtitU  dem*  Sweet  v.  Herring,  {d) 

Arguments  for  the  Defendant.  Under  the  limitations 
of  this  will,  the  Defendant  took  a  vested  interest  in 
remainder,  upon  his  birth,  he  having  an  elder  brother 
then  living.  He  has  been  expressly  designated  by  the 
words  of  the  will  as  an  object  of  the  bounty  of  the  tes- 
tatrix, and  there  are  no  grounds  for  inferring  that  her 
intention  was  to  exclude  him.  Though  the  fact  oi  Bacon 
Franks  having  large  estates  entailed  on  his  eldest  son 
is  stated  in  th^  special  verdict,  it  does  not  appear  that 

(«)4r.U.39.    (3)»44.>7thedk    (c)  %Bttrr.iioo.    (d)iBajt,%64. 

that 


494  CASES  IN  TRINITY  TERM 

1816.       ^^^^  f<^<^  ^As  known  to  the  testatrix.     Besides,  it  iia 
dear  rule^  that  the  Court  cannot,  in  constraing  a  wiB, 
regard  events  happening  after  the  death  of  the  tes- 
tator, IWiOes  C.  J.,    in   Doe  dem.  Morris  v.   Under- 
dawn  (a)],  but  it  must  look  to  the  state  <^  facts  at  the 
time  of  making  the  will.    It  is  a  settled  rule  of  law  that 
Courts  will  never  construe  remainders  to  be  condngeot, 
if  thqr  can  construe  them  to  be  vested.    This  is  clearly 
a  vested  remainder,  and  does  not  diifer  from  the  com- 
mon limitation  to  first  and  other  sons,  except  in  the 
omission  of  the  first  son.    The  Defendant  answers  the 
description  of  the  will ;    he  had  an  elder  brother  lifing 
at  his  birth,  at  which  time^  consequently,  the  remaioda 
vested.     Many  oases  decided  in  equity  have  been  cited 
relative  to  the  vesting  of  portions,    and  to  shew  the 
necessity  of  the  party  continuing  to  be  a  younger  child; 
but  in  Heneage  v.  Hutdoke  (A),    Lord  Hardnicke  ex- 
pressly says,  *f  I  do  not  remember  that  this  oonstroctioD 
has  been  made  upon  a  legal  limitation.''     Those  cases 
are  not  applicable  to  this  case ;  but  for  the  DefeDdsat, 
Traffbrd  v.  Askion  (c),  is  a  very  strong  case.    There  the 
testator  devised  to  his  daughter  for  life,  with  r^mafaider 
to  her  second  son  in  tail  male,  and  so  to  every  younger 
son,  with  remainders  over-     There  were  two  sons  of  the 
daughter,  and  the  eldest  dying,  the  survivor,  though  an 
only  son,  was  held  to  be  entided.     Lomax  v.  Halmde/h 
upon  which  much  stress  has  been  laid,  was  a  case  in 
favour  of  the  parties'  taking  an  estate^  but  has  been  dted 
in  support  of  defeating  an  estate.     As  to  the  writ  in 
Fitzherberfs  Naiura  Breviuuij    that  point  is  stated  by 
Fitxierbert  to  have  been  settled,  on  the  ground  that  the 
party  ought  to  be  heir  apparent.     In  Doe  dem.  Lowndis 
V.  Lowndes  there  were  express  words  upon  which  the 
Court  decided,  and  no  such  words  are  here. 

(a)  Wilkh  S93-        W  %  4tk.  456.        («)  a  Vm.  660. 

The 
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The  words  of  this  will  are  clear  and  plain  to  make  it        18IS. 
a  vested  remainder,  and  there  are  no  worda  to  diveat     ^  -yi^^ 
it.     There  are  undoubtedly  cases  in  which  a  remainder       ip^j.?"*' 
may  be  divested,  as  in  Doe  v.  Martin ;  but  in  no  case  ^. 

similar  to  the  present   has  it  been  so  held.     No.  oaie       FaAiiKi 
can  be  produced  of  an  estate  divesting,  unless  there  be 
express  words  to  divest  it,  which  here  there  are  not. 
Bacan^s  Abridgment,  (a)    The  cases  referred  to  in  Feame 
on  Contingent  Remainders  do  not  touch  this  qaestioQ. 
By  the  words  and  fair  construction  of  this  will,  the  De- 
foidant  is  entitled,    and    the  Plaintiff  cannot  recover 
against  him.   He  has  failed  in  shewing  it  to  have  been 
the  intuition  of  the  testatrix,  that,  if  the  eldest  son  died 
when  the  second  son  had  become  entitled  to  the  devised 
estates^  the  second  son  should  lose  them  on  the  decease  of 
his  elder  brother ;  and  if  such  intent  could  be  collected, 
it  could  not  be  shewn  that  it  could  here  take  effect  ac- 
cording to  the  rules  of  law,  for  this  is  a  vested  and  not 
a  oontingent  remainder,  and  there  is  no  provision  in  the 
will  for  divesting  it  when  once  vested.     Looking  at  the 
will  alone  and  not  at  subsequent  events,  which  the  Court 
cannot  look  at,  this  remainder  clearly  vested  in  the  De- 
fendant on  his  birth,  not  subject  to  be  divested  upon  the 
happening  of  any  subsequent  event 

And  now,  there  being  a  difference  of  opinion  in  this 
court  also,  the  Judges  who  were  present  and  had  heard 
the  arguments  gave  their  opinion  seriatim,  {b) 

Garbow  B.  declined  giving  any  opinion,  not  having 
heard  the  first  argument 

BuRROUGH  J.  This  case  comes  before  the  Court  on 
a  writ  of  error  from  the  Court  of  King's  Bench.     (Here 

{a)  Title,  Done  et  Remain^  been  of  counsel  in  the  cause, 
dtTf  pi  ai.  Graham  B.  and  Dallas  J. 

{b)  Absent,  Park  J^  who  had 

the 
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the  learned  Judge  stated  the  special  verdict  until  he  came 
to  the  limitation  in  remainder  in  tail  male  to  the  sons 
ot  Frank  SatheronJ)    I  need  not  read  any  more  of  this 
will,  in  which   there  is  a  proviso  that  the  tenant  in 
possession,  for  the  time  being,  of  the  estates  devised, 
should  assume  and  use  the  surname  of  Frank  only, 
which    has    accordingly    been    done.      (The   learned 
Judge  then  read  the  remainder  of  the  special  verdict.) 
Under  these  circumstances,  the  question  presented  to  us 
for  our  decision  is,  whether  the  judgment  of  the  Couri 
of  King's  Bench  in  this  case  is  erroneous.     The  ques- 
tion argued   before   us   was,    whether  the  remainder 
limited  to  the  use  of  the  second,  third,  fourth,  and  all 
and  every  other  the  son  and  sons  of  the  body  of  Bacon 
Frank  begotten,  or  to  be  begotten  on  Catherine  his  then 
wife,  except  the  first  or  eldest  son^  vested  in  the  De- 
fendant,  Mr.  Edward  Frank,  as  soon  as  he  stood  in  the 
relation  of  second  son.    And,  if  it  vested,  I  confess  I 
see  no  reason  for  saying  it  has  been  divested.     Whether 
it  so  vested  or  not,  must  depend  upon,  and  is  to  be  col- 
lected from  the  words  of  the  will,  and  from  the  whole 
frame  of  that  will.     I  am  very  much  governed  in  my 
opinion,  from  the  technical  description  in  the  clauses  of 
the  will  throughout,  and  particularly  in  those  parts  of 
the  will  which  I  have  carefully  stated ;  and  I  have  stated 
that  part  of  the  will,  because  I  think  it  contains  on  the 
faqe  of  it  one  of  the  strongest  arguments  in  favour  of  the 
Defendant ;  and  I  think  that  the  Plaintiff  cannot  be  suc- 
cessful, without  calling  in  matter  not  in  the  will,  or  in- 
ferring circumstances  from  what  is  stated  in  the  will.    I 
cannot  do  better  than  use  the  words  of  one  of  tlie  learned 
judges  of  the  Court  of  King's  Bench  (a) ;  "and  though  I 
agree  the  preventing  an  union  of  the  estates  was  the 
most  probable,  yet  there  does  not  appear  to  me  to  be 


(a)  BayUy  J.,  3  M.  tffS.  41. 


that 
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that  certainty  in  this  case  upon  which  alone  a  court  of 
justice  ought  to  act." 

I  think  there  is  nothing  in  this  will  that  con  be  con- 
strued in  favour  of  the  lessor  of  the  Plaintiff,  while  there 
is  a  younger  son  of  Mr.  Bacon  Frank :  for  Mr.  Sotheron 
becomes  the  object  of  her  bounty  only  on  the  failure  of 
male  issue  of  the  younger  branches  of  the  &niily  of 
Mr.  Bacon  Frank.  The  Defendant  was  a  younger  son 
of  that  &mily,  and  the  words  of  the  will  are  **  and,  in 
default  of  such  issue^  then  I  do  appoint,  limit,  give,  and 
devise  all  and  every  my  said  manors,  8cc.  &C  unto  and 
to  the  use  and  behoof  of  my  godson,  Frank  Soi/ieron^"  from 
which  it  is  clear,  that  she  did  not  intend  Mr.  Sotheron 
to  take  in  exclusion  of  the  Defendant  and  his  issue. 

On  the  part  of  the  lessor  of  the  Plaintiff,  the  argument 
was,  that  it  was  the  intention  of  the  testator  that  the 
limitation  should  remain  contingent  until  the  death  of  the 
tenant  for  life ;  until  the  death  of  Mr.  Bacofi  Frank  the 
&ther.  That  must  be  collected  from  the  clause  of  the 
wiU,  which  I  have  already  stated :  *<  atid  from  and  im- 
mediately after  the  decease  of  the  said  Bacon  Franks 
then  to,  and  to  the  use  of  the  second,  third,  fourth,  and  all 
and  every  other  the  son  and  sons  of  the  body  of  the  said 
Bacon  JPra;iA:,.b^otten  or  to  be  begotten  on  the  body 
of  my  said  niece,  Catherine^  his  now  wife^  except  the 
Jlrst  or  eldest  son"  Here,  I  cannot  help  adverting  to 
what  was  said  by  another  of  the  learned  Judges  (a)  of 
the  Court  of  King's  Bench,  in  delivering  his  opinion 
on  this  case.  **  It  has  been  attempted  to  assist  this 
supposed  intention  by  a  distinction  between  the  words, 
Jrst  and  eldest^  as  not  being  synonymous.  I  must  con- 
fess, I  did  not  very  much  feel  the  force  of  this  argument, 
and  1  am  not  sure  that  I  understand  all  the  bearings  of 
it:  my  opinion  is,  however,  that  it  fails  in  its  foundation, 
and  tbatjlr^  or  eldest  mean  the  same  person,  eldest  being 


1818. 


DaiVEa  dem. 
Frank 

.    Frank. 


(a)  Dampier  J.  %M.l5f  S*  30. 

Vox-  VIII.  K  k     . 


only 


Faank. 
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1818.       only  another  description  of  theirs/."     I  fully  agree  with 

'  "  '     that  learned  Jud^e  in  opinion^  that  the  will  is  to  be  so 
Drivsr  dem*       j     ^     j 
Frank       nnuerstoocL 

V.  On  this  point  it  has  been  contended,  that  this  ex- 

ception overrides  the  whole  clause;  and  that  the  inteo- 
tion  is,  that  the  remainder  should  not  vest  till  the  death 
pf  the &ther,  Bacon  Frank;  and  that,  on  tliat  event,  the 
estate  should  be  tlien  given  to  the  person  who  answers 
the  description  of  second  son :  but,  on  the  other  hand,  I 
think  it  has  been  irresistibly  shewn,  that  the  limitation  to 
the  second  son  is  left  untouched.  The  exception  was 
meant  to  apply  to  ail  and  every  other  the  son  and  sons  of 
the  body  of  Bacon  Franks  begotten  or  to  be  bqgottea  on 
the  body  of  his  wife  Catherine.  It  is  not  consistent  with 
the  accuracy  of  the  general  language  of  the  will,  to  refer 
this  exception  to  the  second,  third,  fourth  son,  && 
but  it  is  consistent  with  that  language  to  refer  it  to  all 
and  every  other  the  son  and  sons  of  the  body  of  the 
said  Bacon  Frank*  I  admit  that  it  shews  abundant 
caution  to  eitclude  the  first  or  eldest  son,  but  it  leaves  the 
limitation  to  the  second  son  untouched.  The  will  is  so 
accurately  framed  throughout,  that,  if  the  person  who 
drew  it  meant  to  prevent  such  a  legal  operation  of  the  will, 
and  to  prevent  the  limitation  from  taking  effect  until  the 
death  of  the  father,  it  would  not  have  been  left  to  suppo* 
sition  or  conjecture,  but  a  special  provision  for  that  par- 
pose  would  have  been  introduced  into  the  instrum^t 
There  is  no  such  provision,  and,  on  the  whole,  I  am  of 
opinion  that  the  judgment  of  the  Court  of  King^s  Boich 
ought  to  be  affirmed.  First,  because  the  testatrix's  in- 
tention is  not  sufficiently  clear  to  warrant  us  in  sayiof^ 
that  the  limitation  cannot  have  effect  until  the  death 
of  the  tenant  for  life^  and  there  are  no  express  words 
to  warrant  that  which  is  contended  for  by  the  Plaintiff 
in  error  on  this  subject ;  and,  in  the  second  phice^  ber 
cause  it  is  the  object  of  the  cases  which  have  been  de- 
cided on  this  subject,  to  vest  the  interest  as  soon  as  the 

words 
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words  of  t|ie  instrument  will  f£|irly  admit  it^    J  rest  01^      IB)^. 
th^  word9  of  \\ie  instrument  tp  sfeew,  t^t  tbaf  is  \hp  d*^  ^'^din 
cffeqt;  m^  t]jxp  prdinafy  e%t  phould  be  giyq^  to  ^^      i?^!^'^' 
W9fti%  i^pless  there  »ppe^fs  ^  plajn  a|i4  fPdoifest  intent         *^' 
tpthccprnwry;  -        Rj^jjg. 

It  has  be^p  9rg^^  tjif^t  thfjse  words   <<  ^rgm  a|)4  iptr 

medjatejy  f^fter  t|ie  flepe^e  of  the  ga)^  ^c^  ^(ifffh 

th^  tq  ^1)4  tQ  tbp  use  of  the  second,  third,  foufthj  and  idl 

and  ev^ry  Qtl^ejr  the  spn  and  sons  qf  the  bpd;^  pf  tl^e  ^aid 

^on  Franlfy  8pc-"  voijld  not  vest  the  reifl^der  i^  the 

secpnd  son  yntil  \\lp  i\^fi^  of  Bacon  Franjc^     {f  this  limitr 

ation  had  bf^n    ^^  to  t)ie  first,  second^  tl^i^d^  &c/'  it 

wp^ld  npt  bavp  preventp^  the  yestiflg  of  tlifi  remaincff^r 

iii^til  tlie  de^t^  of  the  father,  but  it  would  liav^  yest^  ill 

tl^e  firqt  soil  the  mpment  he  |^as  born ;  and,  in  ufy  judg* 

mjBOt,  lher€|  is  potl^ing  in  t)Hs  will,  ^or  in  the  spe^fi^ 

verdict,  to  prevent  the  remainder  limited  ^P  t)}p  second 

son  vesting,   a^  soon  as  he  answer^  that  description^ 

whic(i  he  did  f^  tl^P  moment  of  his  birth,  pn  the  6t)i  c^ 

iCfff)^   1780,  haying  an  elder  brpt))er  J^ocon,  then 

Uyiqg,  9nd  ^hp  pontiim^  tp  live  for  i^ii^i^  years  after? 

wsixds.    That  pirpuQ[)stance  \  b&ye  not  pv^rlpplced :  I  dp 

not  feel  it  necessary  to  gp  &rther  into  the  c|rc^mstf|nc^ 

of  the  case.    Upon  the  wholes  I  t)iin}c  the  judgment  of 

the  Cpurt  of  Kiflg"?  Bench  is  perfectly  cctrrept. 

Wood  B.  On  the  best  consideri^tion  wbiph  )  have 
been  able  to  give  tp  this  casp,  I  am  sorry  I  cannot  ^ree 
in  opinipn  yrith  w^at  bas  just  befsn  delivered  befpre  me. 
What  I  shall  have  to  say  on  th|s  subject  will  be  ex? 
tr^mely  short.  It  may  be  sufficient  tq  say,  I  ^gree  |a 
opimo;i  with  the  Lord  Cbief  justice  of  the  Coprt  of 
Kipg's  Bench,  whic}i  opinion  Js  very  fully  repprted  in  tb^ 
third  volume  of  Mavie  4*  Selm/n.  All  the  cases  which  I 
thint:  ^)p}icable  tp  the  sul^ect  have  been  fully  discussed ; 
^  I  found  iny  opinion  entirely  on  what  I  cpnpeiye  tp  be 
K  fe  2  the 
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1818.       the  clear  intention  of  the  testatrix,  as  evidently  appear- 

_^      '  '.       inir  or  &irly  to  be  inferred  from  the  words  of  the  wilL 
Driver  dem*     ®  ^  ^ 

Frank      I  ag^^ee^  we  are  not  to  construe  a  will  merely  from  con- 

V*  '       lecture:  but,  if  we  can  collect  an  intention  from  what  is 
Fbamk^ 

^  stated  in  tiie  will,  and  that  intention  is  not  contra^  to 

the  rules  of  law,  the  law  will  carry  it  into  efiect. 

My  learned  Brother  has  already  fidly  stated  the 
special  verdict;  and,  tiierefore^  it  is  not  necessary  for 
me  to  go  through  it,  except  that  I  shall  take  the  liberty 
to  state  the  first  dause,  limiting  the  estate  to  Bacon 
"Fravk  during  the  term  of  his  natural  life^  theiL  to 
trustees,  to  preserve  contingent  remainders ;  and,  ^  fitim 
and  immediately  after  the  decease  of  the  said  Bacon 
Franks  then  to  and  to  the  use  of  the  second,  third, 
fourth,  and  all  and  every  other  the  son  and  sons  of  the 
body  of  the  said  Bacon  Franks  begotten  or  to  be  begot- 
ten on  the  body  of  my  said  niece  Catherine^  his  now 
wife,  except  the  Jirst  or  eidest  souj  severally,  successivdy, 
and  in  remainder,  one  after  another,  as  they  and  eveiy 
of  them  shall  be  in  seniority  of  age  and  priority  of  birth, 
and  of  the  several  and  respective  heirs  male  of  the  body 
and  bodies  of  every  such  son  and  sons,  except  of  the 
said  first  or  eldest  son ;"  and,  in  de&ult  of  such  issaci 
then  over  to  the  present  Plaintiff  JR-ani  Sotheron^  who 
has  taken  the  name  of  Franks  and  to  whom  the  testatrix 
has  devised  by  name.  The  whole  of  this  case  turns  on 
the  efiect  and  application  of  that  exception.  The  pro- 
bability, and,  indeed,  I  think,  the  obvious  meaning  of 
this  clause  is,  that  the  testatrix  meant  to  exclude  the 
first  son,  and,  as  I  conceive^  any  of  the  other  parties 
who  could  have  succeeded  to  the  father's  estate.  I  think 
that  is  perfectiy  dear.  Whoever,  therefore,  became  the 
eldest  son,  would,  in  all  probability,  succeed  to  his 
father's  estate,  and  therefore  she  meant  to  exclude  that 
person,  and  her  intention  was,  that  her  property  should 
go  to  the  younger  branches  of  that  family.  If  there 
was  no  younger  branch  of  the  &mily  of  Bacon  Frank 

then 
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then  she  gives  it  over.     At  the  death  of  Bacon  Frank       181 8. 
there  was  one  son  only  living;  and,  therefore,  that  event  y)™^^ 
has  happened,  which  entitles  the  lessor  of  the  Plaintiff      Fbaxx 
to  this  estate.  ^* 

Now  what  did  the  testatrix  mean  to  exclude^  under 
the  denomination  of  the  ^sl  or  eldest  son?   the  whole 
tarns  upon  that    First  or  eldest  son^  I  l^elieve,  are  not 
synonymous.   Theirs/  sou  means  the  first  bom ;  eldest^ 
I  conceive^  may  be  applied  to  the  second,  third,  fourth^ 
or  any  other  son  or  sons  who  should  become  an  eldest 
son.     It  would  be  idle,  if  there  is  no  distinction  between 
^farst  or  ddest  to  introduce  the  expression  into  the  will,  for 
the  purpose  of  giving  it  no  meaning  whatever.  The  words 
of  the  will,  as  well  as  this  part  of  it,  certainly  imply, 
that  a  meaning  is  to  be  ascribed  to  them.    Why  should 
the  maker  of  this  will  have  made  an  alteration  in  the 
limitation,  unless  he  meant   something    by  the  words 
OR  ELDEST?  What,  then,  does  the  expression  mean? 
It  means,  in  my  mind,  the  first-born  son,  or  any  other 
son  becoming  and  being  the  eldest  son  at  the  death  of 
the  &ther.     That  I  conceive  to  be  the  meaning  fisdrly  to 
be  implied  from  the  words  Jirst  or  eldest.    Who  should 
be  the  eldest  son  remains  in  a  state  of  uncertainty  and 
contingency  until  the  death  of  the  &ther ;  and,  therefore, 
it  appears  to  me,  that  the  testatrix  never  meant  that  any 
estate  should  vest  until  the  father's  death .   That  she  could 
not  have  meant  that  the  estate  should  vest  until  the  death 
of  the  father,  seems  to  me  to  be  clear,  on  account  of  this 
very  uncertainty.     Without  the  words  JJrs/  or  eldest  it 
would  have  been  a  vested  estate;  but  the  words ^5/  or 
eldest  are  tantamount  to  saying  that  it  shall  continue  con- 
tingent until  the  death  of  the  tenant  for  life ;  and  whoever 
is  eldest  at  that  time  shall  be  excluded  from  this  estate ; 
the  consequence  of  which  is,  that  the  lessor  of  the  Plain- 
tiff becomes  entitled  to  it     The  word  eldest  is  a  term  not 
inunediately  designating  any  particular  person ;   but 
K  k  8  shifting 
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i§i8.       Shifting  b  it^  applicatioh  according  to  the  changes  which 
^^tS*^     may  take  plafce  in  a  filmily.     The  object  of  the  testatrix 

^kAkK       Appeal's  to  me  to  have  been  t6  excludb  froili  the  Succession 
.  «v         to  her  estate  any  of  the  sons  of  Bacon  Fratik  ikfho  slioiild 

FR&5K.  ^j^^  j^j^  festate ;  and  she  has  named  the  eldek  as  l)eing  the 
kdii  idiB  wbtiVd  id  till  [ii^obabiHty  take  bi^  eitdte.  That, 
I  repies^  apfjeab  to  ihe  tb  be  th^  ^nse  atld  meaning  of 
tMi  ektepii6h. 

TUat  cbtlstrtibHbh,  it  is  contended^  i^ould  tie  at- 
tehdbd  witii  inconvenibhceS,  bechuse,  if  the  linliiatioh 
tb  the  isebjhd  sbii  i^  to  be  contingent  until  ttie  death  of 
the  ihther;  this  secbiid  sbn  might  die  ifa  the  life-tiirie  of 
h{»  father,  aiid  iilighl  leave  isstie  Who  would  be  entirely 
uliprbtiected;  ks  the  estate  wduld  then  go  over  to  the 
third  sbti;  if  therb  was  ft  third  i^on,  oir  if  hot,  it  wduiid 
^  6v€ir  tb  Mr.  Sothcron :  and  that  il  is  with  tlie  view 
bf  efiebtnatilig  the  sufit>osed  Ihtehtioii  in  th^  leslaiHx, 
thiit  it  tniiSt  be  considi^red  tb  bie  ah  absoliifely  vested 
esbltei  t^heh  d  sbn  wjis  both,  <<^ho  answfered  the  d^rip- 
tioii  df  second  ^oh  in  the  fHther'i  Itfe-timb.  How  that 
mij^ht  bfei  I  binnot  pretetlfl  now  to  determine.  However, 
suppoSitl^  it  to  bb  sb,  I  shbuld  still  consider,  that  If  %e 
dra^ei"  of  thb  i^ill  had  called  her  atteiitidii  to  sucii  aii  erent 
ad  that;  she  would,  in  all  prdbabllitjr,  ha^c  directed  him 
to  {Provide  fbi:  it:  That  has  not  been  done  in  this  case, 
tibr  attefatidn,  in  tny  opiiiibn,  hk^  only  beefi  directdl  to 
ihe  base  irhich  has  happetied,  nameljr,  tb  the  case  of 
there  bbirig  bniy  one  son  bf  Sacott  !Prank  living  at  the 
time  bf  his  death ;  and  that  is  the  case  for  which  she  has 
|)rbvided.  In  my  apprchchsioii,  she  has  [Provided  for 
it :  ahd  I  am  for  making  a  provi^ioh  foir  a  case  whicti  has 
happened;  and  I  am  hot  for  providing  for  a  case  which 
hds  Hot  happetied.  It  is  said,  that  there  are  abundant 
in^tafacbs  of  estates  vesling,  and  afterwards  Hivestibg :  I 
apprbhcnd  IHat  there  Is  nothing  contrary  tb  the  rules  of 
Idw,  in  sitpiibsing  this  estate  to  have  bbcbnie  vested  when  a 

person 
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person  came  in  esse  who  answered  the  description  in  the        1818. 
will,  and  afterwards  to  have  been  divested  on  that  person    >*^vjPif 
becoming  the  eldest  son :  the  time  of  the  estate  faliinjg       j^f^,l**° 
into  possession,  is  the  time  when  the  intention  of  the  tes-         ,v^ 
tatrix  is  to  be  carried  into  effect;  and  the  carrying  into      Frank. 
effect  of  that  intention,  is  the  only  criterion  by  which  the 
will  is  to  be  construed ;  and,  therefore,  qudcunque  vid  datdj 
whether  by  considering  the  estate  not  to  have  become 
vested  until  the  death  of  Bacon  Franks  or  that  having  be- 
come vested  in  the  Defendant  at  his  birth,  it  afterwards 
was  divested  on  his  becoming  the  eldest  son,  the  intention 
of  the  testatrix  will  be  carried  into  effect. 

It  has  been  argued,  that  the  law  leans  much  in 
favour  of  the  vesting  of  estates.  There  is  no  doubt  of 
it.  There  are  certain  technical  rules  with  regard  to  the 
vesting  and  divesting  of  estates :  but,  whether  an  estate 
is  to  vest  or  divest,  depends  on  the  intention  of  the 
testator  fiurly  to  be  inferred  and  collected  from  the 
words  of  the  will.  And,  however  imperfectly  and 
untechnically  the  will  may  have  been  drawn,  still  it 
must  be  construed  from  the  words  the  testatrix  has  used, 
and  according  to  the  common  sense  and  meaning  of 
those  words.  According  to  my  understanding  and  my 
apprehension,  when  this  testatrix  excludes  ihejirst,  she 
means  the  Jirst  horn  son ;  when  she  excludes  the  eldest 
son,  she  means  to  exclude  all  the  family  o{  Bacon  Frank, 
who  shall  answer  that  description  of  first  or  eldest  at 
the  time  of  his  death :  and,  therefore,  under  the  circum- 
stances of  this  case,  I  consider  that  this  estate  should  go 
to  the  lessor  of  the  Plaintiff.  It  appears  to  me,  that  that 
is  the  meaning  of  the  exception. 

I  am,  therefore^  of  opinion,  that  the  judgment  of  the 
Court  of  King's  Bench  ought  to  be  reversed. 

Richards  C.  B.     Having  considered  this  case  with 

all  the  diligence  which  its  importance  requires,  I  cannot 

bring  my  mind,  on  the  subject  which  has  been  submitted 

Kk  4  to 


Frank. 
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1818.  to  US|  to  the  conclusion  which  has  just  been  stated 
nl.y  Jk  \iL.  ^^^  question  has  been  considered  in  two  ways.  It  is 
Fbank  said,  that  the  limitation  to  the  second,  third,  fourth  sou, 
&c.  is  a  vested  limitation ;  but  that  afterwards  it  di- 
vested. If  that  be  not  the  true  construction  of  this  will, 
it  has  been  argued  that  it  is  a  contingent  remainder  to 
the  second,  third,  and  other  sons  of  Bacon  Frank;  and 
that  the  contingency  is  to  depend  on  the  circumstance 
annexed  to  the  time  of  the  death  of  Bacon  Franks  the 
tenant  for  life. 

Now  I  concur,  and  every  body  must  perfectly  concur 
in  so  thinking,  that  the  intention  of  the  testatrix  is  to 
govern  the  construction  of  this  will.  And  Che  great 
difficulty  which  courts  of  justice  have,  is  to  find  out  what 
the  intention  is,  when  it  appears  doubtful.  But  I  have, 
from  long  experience^  been  extremely  fearful  of  adopting 
as  a  system,  a  theory  of  what  may  be  the  supposed  inten- 
tion of  the  testator,  and  bringing  every  possible  argu- 
ment to  sup|K)rt  my  system*  I  am  perfectly  persuaded 
that  that  is  not  the  just  mode  of  collecting  the  intention 
of  the  testatrix.  We  must  collect  it  from  the  paper  itself. 
And  what  that  intention  really  is,  is  not  to  be  taken  firom 
a  part  of  the  will ;  but  by  collecting  it  from  an  accurate 
and  careful  attention  to  the  will  throughout.  If  she  ex- 
presses an  intention,  and  when  I  construe  it,  it  becomes 
absurd,  I  am  not  so  to  construe,  unless  there  are  ex- 
pressions enough  to  confine  me  to  say  that  that  is  the 
intention,  and  that  sufficiently  strong  to  exclude  any 
other  supposition. 

In  considering  this  case^  let  us  see  what  the  words  of 
the  will  clearly  are.  First  of  all,  this  estate  is  given  to 
Bacon  Franks  and  then  to  the  second,  third,  fourth  son, 
&c.  except  the  first  or  eldest  son,  and  to  the  several  and 
respective  heirs  male  of  the  body  and  bodies  of  every 
such  son  and  sons,  except  of  the  first  or  eldest  son.  Here 
then  there  is,  in  the  words,  the  clearest  intention  that  can 

be 
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be  expressed,  that  on  the  death  of  Bacon  Fratiky  a  vested        1818. 
remainder  in  possession  should  be  given  to  the  second,  ^  "  ' " /^ 
third,  and  fourth  son,  &c.     This  remainder  is  expressly 
given  to  the  second  son,  &c. ;  the  son  excepted  was  the 
Jirsi  or  eldest.  You  cannot  give  it  to  the  second  son  with- 
out excluding  the  first  or  eldest  son.  Then  it  is  very  truly 
said,  though  it  is  a  vested  remainder,  it  may  be  divested. 
Beyond  all  question  it  may ;  but  I  must  find  words  in  the 
will  to  shew  that  the  testatrix  did  really  mean  to  give  it,  in 
this  event,  to  any  other  person :  I  must  see  the  intention 
signified  some  how  or  other ;  and  that  I  do  not  see  in 
any  part  of  this  will.     It  is  not  possible,  without  adding 
words  to  the  will,  to  say  that  the  first  remainder  to  the 
second  son  was  divested  by  the  words  of  the  will;  nor^ 
on  the  other  part  of  the  case,  is  it  a  contingent  remain^ 
der.     There  is  nothing  of  contingency  expressed;  and, 
in  order  to  malce  it  contingent,  we  must  introduce 
some  such  words  as  these :  "  I  give  the  estate  to  the  use 
of  the  persons  who  shall  be,  at  the  death  of  Bacon  Franks 
the  second,  third,  fourth  son,  &c«"    Now,  here  there  are 
not  any  words  of  that  description  —  there  is  no  contin- 
gency described.     If  you  adopt  this  construction,  you 
must  go  on  with  the  exception  much  farther  than  the 
words  import :  you  must  give  it  to  the  son,  who  shall  be 
the  second  son  at  the  death  of  Bacon  Traitk ;  holding  the 
words,  <^  except  the  first  or  eldest  son"  to  mean,  except 
the  person  who  shall  be  the  first  or  eldest  son  at  the  death 
of  Bacon  Frank.     Now  there  are  no  words  to  that  efiect ; 
and  though  I  may  be  of  opinion  with  others  that,  if  the 
testatrix   had  been   applied  to,  and  if  the  drawer  of 
the  will  had  pointed  out  to  her  certain  inconveniences 
which  might  result  fi*om  the  devise,  she  might  have  di- 
rected him  to  prevent  them ;  yet  we  cannot  act  on  that 
supposition.   I  conceive  the  absurdities  which  would  arise 
from  a  difl&rcnt  construction  militate  very  much  against 
imputing  such  an  intcntiuxi  to  these  wurds. 

There 
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1818.  There  is  another  case  which  may  be  put     Supposing 

*-ur^^^  for  a  mohient,  that  the  father  had  had  issue  t^o  sons, 
FRAKk  *  ^^^  b^^  ^(^  ^^^  ^^^^  ^^  eldest  son  had  died  in  the 
course  of  the  next  hour  without  issue,  the  second  son 
would  hav^  taken  the  paternal  estate.  To  be  sure  it  is 
Very  hard,  that  after  the  death  of  the  eldest  sbti,  the  &- 
itiily  estate  should  go  to  the  second  son,  who  would  also 
have  die  devised  estate ;  to  the  second  son,  who  would 
thud  have  both  estates :  and  yet,  beyond  all  doubt,  that 
mnst  be  the  necessary  riesult.  The  second  son  would  take 
both  Estates,  thoilgh  all  the  youngtsr  branches  of  his  fa- 
mily, and  their  issue,  might  be  unprovided  for. 

Without  entering  tnore  at  large  into  the  case,  I  shall 
only  further  say,  that  I  concur  entirely  with  my  Bro- 
thers^ t^ho  formed  the  majority  of  the  Court  of  King's 
Bench. 


OlBBS  C.  J.  From  the  respect  which  is  due  to  the 
e^inion  of  the  noble  and  learned  Judge  of  the  Court  of 
King's  Bench,  and  also  from  the  respect  which  is  dae 
to  my  learned  Brothers,  who  have  entertained  a  differ- 
ent opinion  from  that  of  the  Court  of  Coihmdn  Pleas,  I 
have  been  led  to  consider  this  case  with  all  the  attention 
which  is  dUe  to  it. 

The  question  in  this  case  turns  upon  the  limitation  of 
the  temainder  to  Bacon  Frank's  second  son  by  his  wife 
Catkerine. 

At  the  death  of  the  testatrix,  Bacon  Frank  had  no 
son :  at  that  period,  therefore,  the  reinainder  was  con- 
tingent. 

He  afterwards  had  four  sons,  two  of  whom  were  bom 
each  in  the  lifetime  of  an  elder  brottieir ;  so  that  whether 
the  term,  "  second  son,"  means  second  born,  or  second 
to  an  existing  elder  son,  here  was  a  son  in  esse  during 
Bacon  Frank's  life-time,  who  then  answered  the  descrip- 
tion in  the  will;  and  the  question  is,  whether  the  re- 
mainder 
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xnainder  vested  abi^blutely  in  hihi  oh  his  cdniing'  in  esse^       1818* 
as  the  Defendant  contends ;  or  whether,  as  the  Plaintiff  -^^  Tx'^^ . 
Insists,  it  remained  coritihgent  during  the  life  oiF  Bac<m      IBrask. 
Praiik^  Bis  tathei-,  or  for  any  other  period ';  or,  at  all 
events,  if  it  did  vest  in  a  second  son,  whether  it  was  di- 
vested oil  his  becoming  an  eldest  son  within  siich  period. 
By  tne  general  rule  of  law,  a  contingent  iremaihder 
devised  to  k  first,  second,  or  other  son  hoi  in  esse^  would 
Vest  absolutely  in  such  son  as  soon  as  ne  caihe  inVo 
being,  unless  there  was  a  clear  intent  expressed  or  im- 
plied, that  it  should  remain  contingent  until  som^  latet 
Specified  time,  or  shoiild  divest  again  oh  some  certain 
event. 

If  tne  iiiteh't  be  tetl  doiibllfulji  tti'e  general  rule  must 
goveirh*;  ISu^  where  the  ihtehl  is  clear,  and  siiffici'eiit 
vi'drds  are  tbuhd  in  the  will  Vo  give  it  efiec^  the  coii- 
st  riictioh  must  follow  the  mtent,  and  must  always  pfevail, 
notwithstanding  any  inconveniences  which  iha^  anse 
from  il.  These  rules  are  too  well  established  to  Ue 
brought  into  doubt ;  anA.  the  only  question  is^  upon  the 
intent  an^  the  sufficiency  of  the  words  to  give  ei^ect 
to  It 

The  lessor  of  the  rlaihtiff  insists,  that  It  appears  froni 

the  limitations  in  this  will,  'cohsrdered  with  reJTerehce  t6 

the  state  of  the  property  belohginjg  respectively  to  Mr. 

Bacon  Frank  ahii  Mr.  William  SotAerahj  each  of  whom 

had  married  a  niece  of  the  testatrix,  and  to  the  state  olT 

their  respective  (amilies  at  the  time  when  the  will  was 

made,  that  it  was  her  intention  by  it  to  keep  her  own 

estate  separate  from  that  of  Mir.  Bacon  Prank  and  Mr. 

Sotheron;   that  this  intention  can  ohly  be  efifected  by 

construing  the  devise  to  the  i^econd  son  ot  Mr.  Bacon 

Prank  to  mean  the  second  son  at  the  time  of  his  deaths 

of,  as  it  was  expressed  by  Mr.  Scarlett,  the  second  soh 

at  the  time  when  the  contingent  remainder  fell  in,  and 

that  such  construction  ought  therefore  to  prevail. 

The 
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J  818.  The  special  verdict  finds,  that  Mr.  Bacon  Front,  at 

^  ^'  '.^.     the  time  of  making  the  will,    was  possessed  of  real 

Frank    *  estates  in  l^^^ire,  of  some  as  tenant  in  tail,  and  <^ the 

^*  rest  as  tenant  in  fee  simple,  of  considerable  annual  Ytlue. 

Frank 

and  that  he  had  then  no  son. 

That  Mr.  William  Sotheron  was  also  in  possession  of 
considerable  real  estates,  of  part  as  tenant  for  life^  with  re- 
mainder to  his  eldest  son  in  tail,  and  of  the  rest  as  tenant 
in  fee ;  and  it  appears  that  he  had  then  two  scNis  at 
least,  of  whom  Frcmi  Sotheron,  the  devisee,  was  the 
youngest. 

In  this  state  of  things  the  testatrix  made  her  will, 
and  by  that  voll  she  gave  (what  has  not  been  modi  ad- 
verted to  in  the  course  of  the  argumoit)  part  of  her 
property  to  her  niece  Catherine,  the  wife  of  Bacon  Rani, 
for  life;  and  then  subject  to  that,  she  gave  what  she 
devised  to  her,  and  all  the  residue  of  her  mancurs  and 
estates,  &c.  to  Mr.  Bacon  Frank  for  life;  and  subject 
to  this  life  estate^  she  limited  it  to  the  necond^  third, 
fourth  son,  &c.  &c.  The  words  have  been  so  frequently 
stated  that  it  is  not  necessary  for  me  to  repeat  them, 
because  they  must  be  fresh  in  the  memory  of  every  one 
present  who  has  heard  them.  Now  I  think  it  is  veiy 
probable  that  the  testatrix  gave  this  remainder  to  the 
second  son  of  Bacon  Frank,  (no  son  being  then  bom,) 
because  she  supposed,  that  an  eldest  son  would  succeed 
.to  his  father's  estates,  and  that  she  limited  the  remainder 
over  to  Frank  Sotheron,  the  then  youngest  son  of  his 
father,  with  the  same  view  with  regard  to  Mr.  Sotheroffs 
estates ;  but  here  she  has  stopped. 

She  says  not  a  word  of  keeping  the  two  estates 
separate;  she  makes  no  provision  for  that  purpose,  ex- 
cept as  it  may  be  effected  by  the  selection  which  she  has 
made  of  those  who  should  first  succeed  to  the  remainder, 
and  I  am  by  no  means  satisfied  that  her  intention  went 
further  than  this. 

It 
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It  is  one  thing  to  select  an  object  for  your  bequest, 
because  he  does  not  tlien  stand  next  in  the  succession 
to  bis  father's  estate^  and,  therefore,  is  not  likely  to  take 
bodi;  and  another  thing,  to  provide  against  the  event  of 
his  attaining  that  situation  at  any  future  time. 

Many  a  testator  has  chosen  a  devisee,  because  he  was 
then  a  younger  son,  without  guarding,  or  intending  to 
guard,  against  the  event  of  his  becoming  afterwards  an 
eldest  son.  In  this  very  will  it  is  clear,  that  the  testa- 
trix has  in  one  instance  done  this. 

It  was  confessedly  as  much  her  object  to  keep  her 
estate  separate  from  that  of  Mr.  Sotheron  as  from  that 
of  Mr.  Frank. 

Mr.  Sotheron  had  two  sons  living,  if  not  more,  when 
she  made  her  will,  and  she  has  limited  the  remainder 
after  failure  of  the  issue  male  of  Mr.  FravK%  second  and 
younger  sons,  to  Frank  Sotheron  the  younger  son  of 
Mr.  Sotheron  by  name^  and  to  his  first  and  other  sons 
successively  in  tail  male^  without  guarding  against  the 
event  of  his  becoming  an  eldest  son.  The  remainder* 
vested  absolutely  in  him  and  his  sons,  whatever  change 
might  take  place  in  their  condition. 

Perhaps  the  testatrix  selected  him  as  the  object  of 
her  bounty,  because  he  was  then  a  younger  son ;  but  she 
has  left  it  to  the  chance  of  events,  whether  he  should 
continue  so  or  not. 

When  I  find  her  acting  thus  with  the  family  of  Mr. 
Sotheron,  why  am  I  to  suppose  that  she  had  a  difierent 
intention,  or  meant  to  carry  her  caution  further,  with 
respect  to  the  family  of  Bacon  Frank  P 

I  infer  rather,  that,  as  far  as  circumstances  would 
permit,  her  intent  was  the  same,  and  that  she  meant  to 
give  this  remainder  absolutely  to  him  who  should  first 
become  the  second  son  oi  Bacon  Franks  as  she  gave  the 
remainder  over  absolutely  to  him,  whom  she  found  a 
younger  son  of  Mr.  Sotheron^  without  concerning  herself 

about 
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about  any  suj^sequent  change  which  might  take  place  in 
the  condition  of  either  of  them.  It  has  been  very  justly 
obse^ed,  that  the  will  is  technically  drawn,  and  with  a 
perfect  knowledge  of  the  y^ue  of  every  l^al  expression 
used  in  it. 

If  she  had  such  &rther  intent,  as  the  counsel  for  the 
Phqntiff  insists  that  she  had,  it  would  have  been  easy  to 
have  inserted  apt  provisions  in  her  will,  which  would 
effectyally  have  answered  such  intention ;  but  I  find  no 
expressions  in  this  will  ^hich  I  can  so  controuL 

Th^  CQUstruction  offered  to  us  is,  that  this  remainder 
to  the  second  son  of  B(ic(m  Frank  cpntinues  open,  or  is 
subject  to  be  divested  during  the  life  of  Bacon  Franks 
or,  ap  was  S|ud  in  th^  last  arguments  until  the  remainder 
^sin. 

Before  I  can  adopt  this  construction  to  satisfy  a  sup- 
posed intent  which  the  testatrix  has  not  expressed,  I 
mu9t  look  to  all  the  consequences  which  would  follow  from 
it,  and  say,  whether  I  think  that  in  the  fiice  of  all  those 
eoosequences,  the  testatrix  could  mean  that  it  should  be 
adopted* 

She  certainly  intended  that  the  second  and  other 
younger  sons  of  Bacon  Frank  and  their  issue  male 
should  succeed  tp  her  estate  in  the  order  of  seniorityi 
aiid  that  it  should  not  go  over  to  the  Sotherons  until 
such  issue  wholly  failed ;  but  the  construction  proposed 
would  in  many  events  disturb  this  order  of  succession  in 
the  &mi]y  of  the  Franks,  and  in  other  events,  would  send 
the  estate  over  to  the  Sotherons  while  issue  remained  of 
the  second  and  other  sons  of  Bacon  Frank,  who  were 
intended  to  take  it« 

Su{^8e  Bacon  Frank  to  have  had  three  sons,  and  that 
the  second  died  in  his  life-time  leaving  issue  male,  and 
that  then  Bacoft  Frank  died.  Upon  this  construction,  the 
third  son  who  is  now  the  second,  would  have  succeeded 
to  the  estate  of  the  testatrix,  the  eldest  son  would  have 

taken 
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taken  the  paternal  estate,  and  the  issue  of  the  second  son        1818, 
would  have  been  excluded  from  both  estates.  ^  ■■■  v  "^ ' 

So,  if  the  eldest  son  had  died  in  the  lifetime  of  his       Frank^ 
father,  Bacon  Franks  leaving  issue  male  to  inherit  the  v. 

paternal  estates,  the  second  son  must  have  given  way  to      f 4^*?» 
his  next  brother,  having  become  second  son,  and  have 
lost  the  devised  estate  without  acquiring  any  title^  actual 
or  presumptive  to  the  paternal  estate. 

So,  if  there  bad  been  six  or  more  younger  sons  of 
Bacon  Franks  and  each  of  them  had  died  in  the  lifetime 
of  their  father,  leaving  issue  male ;  according  to  this  con- 
struction the  devised  estates  would  have  gone  over  to  the 
Sotkerons  in  prejudice  of  such  issue,  although  the  pater- 
nal  estate  of  the  Franks  would  have  &llen  upon  none  of 
them,  but  have  rested  with  the  eldest  son. 

These  and  other  consequences  of  the  same  sort  have 
been  so  fully  pointed  out  in  the  arguments  here,  and  in 
the  judgment  of  the  Court  of  King's  Bench,  which  is 
already  in  print,  that  I  need  but  thus  shortly  advert  to 
them.  They  are  many  in  number,  and  so  likely  to  take 
place^  that  I  think  they  could  not  have  been  overlooked. 
They  cross  the  obvious  intent  of  the  testatrix,  and  in 
my  opinion  raise  strong  and  insuperable  objections  to 
the  construction  out  of  which  they  spring. 

Besides,  why  is  this  caution,  if  adopted  at  all,  to  stop 
at  the  death  of  Bacon  Frank  ?  I  find  nothing  in  the 
will  which  points  out  this  limit,  and  it  might  legally 
be  carried  farther,  and  Mr.  Scarlett  in  his  argument 
did  carry  it  to  the  falling  in  of  the  contingent  re- 
mainder. 

If  it  be  said  that  it  was  to  be  kept  open  until  the  remain- 
der fell  into  possession,  this  might  happen  at  different 
times  in  different  parts  of  the  estate ;  for,  if  Bacon  Frank 
had  died  before  his  wife,  the  part  in  which  he  had  a  life- 
estate  would  have  vested  immediately  in  his  then  second 
^Q)  and  her  part  would  have  remained  contingent  during 

her 
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-j/J^^^T^      which  could  never  have  been,  intended  by  the  testatrix. 
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Bat,  besides  this,  however  probable  it  may  be  thought, 
that  the  testatrix  intended  to  keep  the  two  estates  9^ 
parate,  I  can  look  only  to  the  words  of  her  will  for  the 
provisions  by  which  this  intent  is  to  be  carried  into 
execution. 

Such  is  the  doctrine  of  Lord  Hardwicke  in  Jjmax  v. 
Holmden  (a),  and  I  find  no  words  in  the  present  will 
which  can  possibly  bear  the  construction  contended  for. 

I  am  of  opinion,  therefore^  that,  as  soon  as  a  second 
son  of  Bacon  Frank  came  into  being,  the  remainder 
vested  in  him,  and  was  not  liable  to  be  divested  by  anj 
subsequent  events ;  and,  consequently,  that  the  judgment 
of  the  King's  Bench  must  be  affirmed. 

I  am  desired  to  state,  that  my  Brother  Graham  agrees 
in  opinion  with  my  Brother  Wood ;  and  that  my  Brother 
Dallas  agrees  with  the  Lord  Chief  Baron,  my  Brother 
JBurroi£g/f,  and  myself. 

Judgment  affirmed. 

(a)  I  Fes.  a94. 


June  9* 


Stokes,  Widow,  ,t;.  Twitchen. 


nPHIS  case,  which  was  in  substance  as  follows,  was 
argued  on  a  former  day  in  this  term,  (27th  Jl%.) 
An  action  of  assumpsit  was  brought  to  recover  the 
sum  of  60/.   for  money  lent  and   advanced,  and  for 


The  Plaintiff 
executed  in 
indenture  of 
apprenticeship, 
(to  which  was 
appended  a 
printed  notice 

ibr  the  inieition  of  the  premium*  &c.,  under  stat.  sG^S*  ^•4^0  hy  which  she 
bound  her  son  apprentice  to  the  Defendant*  and  she  paid  a  premium.  The  indenture 
did  not  contain  any  statement  respecting  the  premium,  and  was  not  stamped.  The 
indenture  being  void  for  want  of  such  statement*  and  not  having  been  stamped  within 
time :  Held,  that  the  Plaintiff  was  not  an  innocent  party*  and  that  she  could  not  re- 
cover the  apprentice-fee  from  the  Defendant,  though  paid  without  considerattoo*  the 
indenture  being  void. 

money 
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money  had  and  received  by  the  Defendant  to  the 
Plaintiff's  use,  and  for  money  due  on  an  account  stated     ^'™ 

«  -  oTOKES 

between  them,  to  which  the  Defendant  pleaded  the  9. 

general  issue,  gave  a  notice  of  set-o£^  and  paid  30/.  into  Twitcbik. 

court  generally,  under  the  common  rule.    The  cause 

was  tried  before  Gibbs  C.  J.  at  the  London  sittings  after 

last  Easter  term,  when  the  Plaintiff  proved  that  she 

had  advanced  to  the  Defendant  the  sum  of  60/.,  and 

the  Defendant  proved,  and  the  jury  by  their  verdict 

found,  that  the  said  sum  of  60A,  which  he  admitted  to 

have  received  from  the  Plaintiff,  and  for  which  the 

action  was  brought,  was  advanced  by  the  Plaintiff  to 

the  Defendant  as  a  premium  or  apprentice  fee  with  her 

son,'upon  an  indenture  of  apprenticeship,  by  which  it  was 

witnessed,  that  Robert  Stokes^  the  son  of  the  Plaintiff  of 

his  own  free  will,  and  with  her  consent,  did  put  himself 

apprentice  to  the  Defendant  J.  T.  otFtdham^  butcher,  to 

learn  his  art,  for  the  term  of  seven  years,  during  which 

time  the  apprentice  should  serve  his  master  faithfully, 

&c.  and  in  all  things  behave  as  a  faithful  apprentice ; 

and    that    the  Defendant,   in    consideration    of  such 

services,  would  teach  and  instruct  the  apprentice  in 

the  art  or  mystery  of  a  butcher,  and  provide  board  and 

lodging  for  him   during  the  said  term;   and  diat  the 

Plaintiff  should  iSnd  and  provide  for  her  son  clothes 

and  all  other  necessaries  during  the  term.    Appended 

to   the  indenture,  (the  body  of  which  was  printed,) 

were  the    following  printed   instructions   under   stat. 

SG.S.  cA6.  5.19. 

N.B.  The  indenture,  covenant,  article,  or  contract 
roust  bear  date  the  day  it  is  executed.  And  what 
money  or  other  thing  is  'given  or  contracted  for  with 
the  clerk  or  apprentice,  must  be  inserted  in  words  at 
length,  and  the  duty  paid  at  the  stamp  office,  if  in 
London^  or  within  the  weekly  bills  of  mortality,  within 
one  month  after  the  execution;  and  if  in  the  country. 

Vol.  VIII.  L 1  and 
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1818.  ^^^  o"^  ^f  ^^^  s*^^  bills  of  mortality,  within  two  months, 
to  a  distributor  of  the  stamps  or  his  substitute,  other- 
wise the  indenture  will  be  void,  the  master  or  mistress 
forfeit  50/.  and  another  penalty,  and  the  apprentice  be 
disabled  to  follow  his  trade  or  be  made  free. 

The  indenture  was  executed  by  the  Plaintifi^  who 
signed  her  mark,  and  by  the  apprentice  and  the  De- 
fendant ;  but  it  contained  no  account  of  the  payment  or 
receipt  of  the  premium  of  60/.,  and  not  being  stamped 
pursuant  to  the  various  acts  of  parliament  relating  to 
the  duties  to  which  such  instrument  was  liable,  the 
Plaintiff's  counsel  insisted  that  the  Defendant  was  not 
at  liberty  to  prove  that  such  sum  was  paid  as  an  iqv 
prentice  fee ;  and  that,  at  all  events,  she  was  entitled  to 
recover  it  back,  for  the  indenture  being  void^  the  con- 
sideration on  which  it  was  advanced  had  failed.  The 
question  for  the  opinion  of  the  Court  was,  whether  the 
Plaintiff  was  entitled  to  recover?  If  the  Court  should 
be  of  that  opinion,  a  verdict  was  to  be  entered  for  30li ; 
if  not,  a  nonsuit  was  to  be  entered. 

Vauglan  Seijt.,  for  the  Plaintiff.  If  it  be  urged 
that  the  rule  in  pari  delicto  potior  est  conditio  defenderUis 
applies  to  this  case,  it  is  too  late  to  impugn  the  doctrine; 
though  the  policy  of  the  law  might  have  been  better  if 
it  had  never  been  admitted.  But  these  parties  are  not 
in  pari  delicto^  for  the  legislature  has  made  a  marked  dis- 
tinction between  them.  The  32nd  section  of  the  stat. 
1  Ann»  c.  9.  directs  that  the  duty  on  the  premium  shall  be 
paid  by  the  master :  and  the  3  5th  section  imposes  a  for- 
feiture on  the  master  if  the  directions  therein  laid  down  are 
not  complied  with.  By  the  -36th  section,  the  indenture 
must  be  stamped  within  a  month ;  and  the  39th  section 
makes  indentures  void,  in  which  the  sum  received  with 
the  apprentice  is  not  inserted,  or  which  are  not  stamped 
according  to  the  provisions  of  the  act,  and  incapacitates 

the 
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the  apprentice  from  being  free  and  exercising  his  trade*        1 81 8. 
A  series  of  statutes,  viz.  9  Ann,  c.  2 1 .  ss,  65,  66. —  1 8  Gr.2.     ^^T^Tf' 
c.  22.  —  5  G.  3,  r.  46.  5.  19.,    distinguish  between  the  ^^ 

parties,  making  the  master  liable  to  the  penalties  therein   TwrfcHEW. 
imposed.  The  indenture  might  have  Jjeen  stamped  within 
a  month,  the  Plaintin,  therefore,  might  have  executed  it 
unstamped  in  perfect  innocence :  for  it  was  the  duty  of  the 
master  to  have  had  it  stamped,  and  he  had  a  month  from 
the  time  of  the  execution  for  getting  that  done.     In- 
stead of  doing  his  duty,  the  Defendant  comes  into  court, 
calls  for  the  unstamped  indenture,  and  endeavours  to 
avail  himself  of  his  own  wrong,  and  of  an  instrument 
which  his  own  neglect  has  made,  according  to  the  sta- 
tute, utterly  void,  and  available  for  no  purpose  either  in 
any  court  of  law  or  equity.    [GfiUs  C.  J.     It  has  been 
decided  over  and  over  again  that  the  meaning  of  the 
act  is,  that  the  instrument  shall  not  be  available  for  the 
purposes  for  which  it  was  entered  into.]   .Then  the 
Plaintiff  is  not  particeps  criminis  so  as  to  lose  her  right 
of  action  against  the  Defendant,  Williams  v.  Hedley  (a) : 
and  may  recover  the  premium  paid,  Jaques  v.  Golight- 
hf  (*)>  Jaques  v.  Withey.  {c)     The  cases  of  Brooming  v. 
Morris  (d),  Lcfwry  v.  Baurdieu  {e\  Andree  v.  Fletcher  (/), 
and  HaoDson  v.  Hancock  (g),  are  all  distinguishable  from 
the  present  case,  for  in  all  of  them,  the  parties  were  in 
pari  delicto.     But,  in  this  transaction,  there  is  no  moral 
guilt  on  the  part  of  the  Plaintiff;  the  Defendant  has  the 
whole  of  the  money ;  the  contract  being  void,  the  ap- 
prenUce  derives  no  benefit  from  it,  and  the  Plaintiff  is 
entitled  to  recover  the  premium  from  the  Defendant, 
who  has  rendered  the  consideration  void,  and  now  seeks 
to  reap  benefit  from  his  illegal  and  immoral  conduct. 

(a)  8  Eojh  378.  (e)  %  Doug.  468. 

(A)  %  W.  Bl.  X073.  (/)  3  T.  R.  «66. 

(«)  C<mp.  790. 

L  1  2  PeU 
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1818.  -P^S  Serjt,  conird.    The  question  is,  whether  if  A.  and 

■^  ■■  ^  '■  ^  JB.  collude  together  to  defraud  the  revenue,  the  CJourt 
STwoB  ^m  assist  either  party  to  recover  a  sum  from  the  other, 
TwrrcHBT.  which  has  been  paid  under  that  illegal  contract.  So 
&r  from  the  rule  of  law  potior  est  conditio  defendenth 
being  founded  in  bad  policy,  it  is  a  matter  to  be  lamoited 
that  the  rule  has  ever  been  broken  in  upon,  and  so 
thought  Mansfield  C.  J.  {a)  To  the  statement  that  the 
PlaintifiP  paid  her  money  in  ignorance,  the  answer  is, 
that,  at  the  bottom  of  the  instrument,  is  printed  a  caution 
as  to  the  insertion  of  the  premium  at  full  length.  It  is 
said,  that  the  parties  are  not  in  pari  delicto^  nor  need 
the  guilt  of  both  be  exactly  equal,  the  question  only  is, 
are  both  criminal.  The  case  of  Williams  v.  Hedky  is 
not  applicable ;  for  it  is  not  made  criminal  to  borrow 
money  at  usurious  mterest,  though  it  is  made  criminal 
to  lend  it  at  that  rate. 

As  to  the  argument  founded  on  the  assertion,  that 
it  was  incumbent  upon  the  master  to  get  the  deed 
stamped,  the  answer  is,  that  he  could  not  get  it  stamped. 
The  Plaintiff  has  prevented  him  from  doing  so,  by  ex- 
ecuting the  instrument  without  the  insertion  of  the  pre- 
mium in  words  at  length,  or  indeed  without  the  insertion 
of  it  at  all.  He  could  not,  therefore,  get  it  stamped 
with  an  ad  valorem  stamp,  according  to  the  sum  ex- 
pressed, for  there  was  no  sum  expressed.  However 
the  parties  might  have  colluded  to  defraud  the  revenoe, 
if  the  Plaintiff  had  inserted  the  amount  of  the  premium, 
the  Defendant  would  have  had  a  month's  locus peniterdia; 
of  which,  as  the  case  stands,  he  is  deprived.  The 
principle  which  governed  the  case  of  De  Metton  v.  De 
Melio  (6),  was,  that  where  parties  collude  for  the  purpose 
of  fraud,  courts  will  not  interfere  to  assist  them  to  re- 
cover money  supp<»ed  to  be  due.     That  principle  must 

(a)  jBttfi  V.  fVatsbf  4  Tauntm  a90.         {b)  1%  Biutt  S34* 

goven 


IN  THE  Fifty-eighth  Year  op  GEORGE  HI.  4»7 

govern  this  question ;  for  if  ever  there  was  a  case  wherein        1818* 
parties  endeavoured  to  collude  for  the  purpose  of  frauds 
this  is  that  case. 

Vaughan  in  reply.  The  case  of  De  Metton  v.  De  MeUo 
does  not  apply  to  this  question.  There  the  Plaintifis 
had  colluded  with  the  Defendant  to  make  French  pro- 
perty appear  Porftdguese^  and  so  to  withdraw  it  from  the 
jurisdiction  of  the  Court  of  Admiralty  in  England  ^ 
and  it  was  well  held,  that  the  Plaindfi  were  estopped 
from  setting  up  a  claim  in  another  court  of  justice  to 
recover  it  from  the  Defendant  as  French  property.  But 
here,  the  Plaintiff's  criminality  cannot  be  inferred :  she 
cannot  even  write,  which  is  strong  to  shew  that  she 
could  not  be,  as  contended,  the  prime  mover  in  this 
fraud.  The  case  of  Williams  v.  Hedley  recogniases  the 
principle  contended  for  by  the  Plaintiff,  who  is  entided 
to  recover. 

Cur.  ado.  wU. 
And  now,  the  judgment  of  the  Court  was  delivered  by 

GiBBS  C.  J.  This  was  an  action  in  which  the  Plain- 
tiff sought  to  recover  the  sum  of  602.,  paid  as  a  premium 
with  her  son  to  the  Defendant,  under  an  indenture  of 
apprenticeship,  on  the  ground  that  the  premium  was 
not  inserted  in  the  indenture^  and  that,  therefore,  the 
mdenture  was  void  and  the  money  paid  without  con- 
sideration. Supposing  the  Plaintiff  to  be  an  innocent 
party,  she  would  certainly  be  entitled  to  recover  the 
money  so  paid,  as  being  paid  without  consideration; 
but  any  Plaintiff  who  seeks  to  recover  on  such  grounds, 
must  come  into  court  with  clean  hands.  It  has  been 
contended  for  the  Plaintiff  in  this  case,  that  no 
imputation  rests  on  her;  for  that  it  was  the  master's 
duty  to  insert  the  premium,  on  whom  alone  the  legis- 
L 1  3  latur^ 
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1818.  lature  imposes  the  penalty  for  the  defiinlt  This  latter 
proposition  is  true,  and,  if  the  case  rested  here,  I  shouM 
be  of  opinion  that  the  Plaintiff  was  entitled  to  recover: 
but  there  are  other  circumstances  in  this  case ;  circum- 
stances which  deeply  implicate  the  Plaintiff  in  a  cd- 
lusion  for  the  purpose  of  fraud.  With  the  notice  before 
her  eyesy  she  executed  the  indenture  without  the  in- 
sei*tioh  of  the  premium,  and,  by  her  act,  endeavoured 
to  give  validity  to  an  instrument  which  had  not  that  in 
it,  which  the  legislature  has  prescribed  for  giving  effect 
to  tne  provisions  of  the  revenue.  The  legislature  marks 
out  the  master  alone  for  punislin^ent;  but  all  are  in- 
volved in  the  offence  who  lend  assistance  to  the  master 
in  giving  effect,  as  this  Plaintiff  has  done,  to  unlaw&l 
purposes.  In  this  case,  both  the  Defendant  and  the 
Plaintiff  were  parties  to  the  offence.  The  former,  by 
concealing  irom  the  public  and  the  revenue  officer  the 
amount  of  the  premium,  and  so  defrauding  the  revenue; 
the  latter,  by  enabling  the  Defendant  to  conceal  that 
amount  ffbm  the  revenue,  whereby  she  was  likely  to 
find  the  Defendant  content  with  a  less  premium  than 
he  might  otherwise  have  been  disposed  to  take.  Under 
these  circumstances  the  Plaintiff  cannot  be  considered 
as  an  innocent  party  ;  and  we  are  of  opinion,  that  she  is 
not  entitled  to  recover. 

Judgment  of  nonsuit. 
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Ros£  and  Others,  Assignees  of  Smart,  v.  Hart.      June  9. 

'J^ROVER  for  cloths  deposited  by  the  bankrupt,  pre^  Trover  for 
viously  to  bis  bankruptcy,  with  the  Defendant,  who  *^?°^  *^*^P^ 
was  a  fuller,  fcr  the  purpose  of  being  dressed.     At  the  bankrupt  pre- 
trial, before  Holrqyd  J.,  at  the  Salisbwy  Spring  assizes,  vioody  to  hb 
1817,  it  appeared,  that  when  the  cloths  were  so  de-    ^!?^^^, 
posited,  there  was  a  debt  due  from  the  bankrupt  to  the  fendant,  a 
Defendant,  for  other  cloths  dressed  by  the  latter.    Afler  ^""*^»  ^^^^ 
the  bankruptcy,  the  Plaintiffs  tendered  the^sum  due  for  being  dressed : 
dressing  the  cloths  in  question  to  the  Defendant,  who  Held,  that  the 
refused  to  deliver  them  up,  without  payment  of  the  whole  ^^  ^titl^^" 
debt   due    to   them  from  the  bankrupt.     They  then  detain  them 

brought  their  action.     For-  the  Defendant  it  was  con-  f°'  ^»  general 

^  balanct  for 

tended,  that  the  case  came  within  the  principle  laid  such  work 

down  in  Olive  v.  Smith  (a),   and    that   he  was  entitled  ^^^^  by  him 
torctain  the  cloths  for  his  general  balance.      TJie  jury  nipt  previously 
found  a  verdict  for  the  Plaintiffs;  and,  Holroydi.  hav-  to  his  bank, 
ing  reserved  the  point,  E'S.^"  « 

no  mutual  cre- 
PeU  Seijt.  in  Easter  term,  1817,  moved  for  a  rule  nisi  dit  within  stat. 
to  set  aside  the  verdict  and  enter  a  nonsuit,   on  the  sO.%*c.zo* 
ground    urged   at   the   trial,   and   he   cited  Ex  parte    '     \g^, 
Deeze  (6),  as  in  point,  and  observed,  that  the  principle    /  L^ 

of  the  cases  which  contradicted  the  doctrine  there  laid 
down  was  vicious,  inasmuch  as  it  went  to  destroy  the 
law  of  lien. 

G1BB8  C.  J.  You  are  aware  of  the  case  of  Green  v. 
Farmer  (c),  which  by  the  bye  I  may  say  has  been  fre^ 
quently  disregarded.     In  a  case  in  which   I  have  the 

(a)  s  Taunt»$^»         {b)  iAtk.%%^.         {c)  4  Jwrr,  » a  14. 

L  1  4  brief, 
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1818.  ^  brief,  and  in  which  case  Lord  Ashbwrtm  was,  a  spedal 
custom  for  dyers  to  have  their  general  lien  was  proved; 
and,  notwithstanding  Green  v.  Farmer^  that  custom  was 

*'^"'*  acted  upon  in  that  case,  and  has  been  many  times  since 
recognised.  The  case  Ex  parte  Deeze  is  certainly  contra- 
dictory to  the  case  Ex  parte  Ockenden  (a),  subseqaendy 
decided.  The  question  is  of  the  utmost  importance^  and 
we  are  quite  open  to  hear  it  discussed.    Take  your  rule. 

Rule  nisi  granted. 

In  the  following  TVmf^  term  cause  was  shewn  by 

Lens  Serjt,  who  contended,  that  Lord  Hardmcke^  in 
Ex  parte  Ockenden^  recognised  by  Mansfield  C.  J.  in 
Ctreen  v.  Farmer f  had  much  narrowed  the  extensive 
construction  which  he  had  put  in  Ex  parte  Deeze^  on 
the  words  <<  mutual  credits,'*  in  the  stat.  5  G.  2.  c  SO. 
5.  28.,  and  had  excluded  cases  like  the  present  from  its 
operation;  and  referred  to  the  case  of  CAasev.  West" 
more  (6),  where  a  point  similar  to  the  present  was  niade^ 
but  the  Court,  thinking  that  that  case  did  not  involve  the 
question  of  mutual  credits,  gave  judgment  on  the  point 
of  lien.  He  also  cited  Birdttoood  v.  Bapkad  (c),  aad 
contended,  that  the  decision  in  Olive  v.  Smith  did  not 
apply  to  the  present  case. 

Pell  was  then  heard  in  support  of  the  rule.  If  the 
Defendant  had  sold  these  cloths,  and  the  assignees  had 
brought  their  action  for  mon^  had  and  received,  they 
must  clearly  have  allowed  to  the  Defendant  the  amount 
of  their  general  balance  again&t  the  bankrupt  before 
they  could  have  recovered  the  difference,  if  any,  from 
the  Defendant.  Mutual  credit  is  used  as  synonymous 
with  mutual  trust.     "  Where  there  is  a  trust  between 

(a)  I  Jtk.  %^s*       {A)  ;  ilf.  ef  5.  i8o.       (f )  J  Prices  59J. 

two 
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two  men,  on  each  sidei  that  makes  a  mutual  credit."  {a)  '  igig. 
The  case  Ex  parte  Deeze  and  the  whole  reasoning 
of  Lord  Hardwicke  on  the  subject  of  mutual  credit 
in  that  case  (which  is  recognised  and  confirmed  in 
French  v.  Fenn^  in  Smith  v.  Hodson  {b\  and  both  by 
Gibbs  J.|  in  bis  statement  of  his  opinion  at  the  trial  in 
Olive  V.  Smith  {c\  and  subsequently,  by  the  whole  Court, 
in  their  final  decision)  is  most  strong  for  the  Defendants ; 
but)  if  the  case  Ex  parte  Ockenden,  in  which  no  judg- 
ment was  given,  is  to  be  upheld  against  the  case  Ex 
parte  Deeze^  confirmed  over  and  over  again  by  subse-* 
qaent  decisions,  then  it  is  admitted,  that  the  Defendants 
cannot  succeed. 

It  is  true,  that  this  is  an  action  of  trover,  and  no  case 
of  this  precise  nature  has  been  decided ;  but  the  Plain- 
tiff by  their  choice  of  action,  can  never  prevent  the 
Defendant  firom  having  the  benefit  of  this  statutable 
lien.  In  Jennings  v.  BundaU  {d)  the  Plaintiff  shaped  his 
case  in  tort,  in  order  to  deprive  the  Defendant  of  the 
benefit  of  his  infancy ;  but  the  Defendant  pleaded  his 
infancy,  and  it  was  holden  a  good  plea.  In  Ex  parte 
Deeze  Lord  Hardwicke  says,  ^'  It  fs  very  hard  to  say  that 
mutual  credit  should  be  confined  to  pecuniary  demands, 
and  that  if  a  man  has  goods  in  his  hands  belonging  to  a 
debtor  of  his,  whicE  cannot  be  got  from  him  without  an 
action  at  law  or  bill  in  equity,  it  should  not  be  considered 
a  mutual  credit."  "  There  have  been  many  cases  which 
the  clause  of  the  act  has  been  extended  to,  where  an  action 
of  account  would  not  lie,  nor  could  this  Court,  upon  a  bill, 
decree  an  account."  These  strong  expressions  acquire 
double  strength  when  the  judgment  of  Maiisfield  C.  J. 
in  Olive  v.  Smith  is  referred  to.  "  I  should  have  thought 
that  the  words  of  the  statute  meant  only  money  trans- 
actions ;  but  if  the  extension  of  mutual  credit  be,  as  it 

^     (a)  Per  Btdltr  J.,  French  v.         {c)  $  Taunt.  58. 
^«w,  Co.B.  L.  536.  7th  cd.  (/)  8  T.  R»  3$$* 

has 
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1818.  has  been  contended,  a  mistaken  doctrine,  the  mistake 
is  so  deeply  rooted,  that  it  would  be  rash  to  overturn  it; 
and  there  is  a  great  deal  of  justice  in  the  determination 

Haet.        at  which  not  only  the  Court  of  King's  Bench  but  the 
Court  of  Chancery  hare  arrived  on  this  point."    This 
is  hardly  saying  less,  than  that  the  statute  extends  to 
cases  of  trover,*  and  the  whole  judgment  lays  down  the 
rule  of  extension  on  the  broadest  ground ;  a  rule  resting 
as  much  on  sound  law  as  it  does  on  justice.  [_BurrougA  J. 
Is  it  the  true  meaning  of  the  act,  to  extend  the  doctrine 
of  mutual  credit  to  cases  where  the  goods  are  not  ulti- 
mately to  be  turned  into  money  ?     Dallas  J.    Where 
the  goods  are  specifically  to  remain  as  goods  ?j     Lord 
Hardwickcy  m  Ex  parte  Deeze^   expressly  goes  on  that 
ground.     {Burrot^h  J.    In  Lanesborough  v.  Jones  (a), 
which  was  a  decision  on  staL  4  Ann,  c.  17*  «.  IL,  the 
judgment  of  Lord   Chancellor   Caxper  went   on  the 
ground  that  there  was  a  plain  mutual  credit]  In  French 
v.  Fsnn^  if  trover  had  been  brought,  it  must  have  been 
brought  on  the  same  ground   on   which   it    may  be 
brought  here.     [Burrough  J.  No.     In  French  v.  Fenn^ 
tlie    pearls    were    sent   out    on    an    express  contract 
to  be  sold,  and,  tliough  the  sale  was  after  the  bank* 
ruptcy,  the  contract  was  before  the  bankruptcy.]    In 
Smith  ^  v.  Hodsonj  the   assignees  might  have    brought 
trover;  and  the  whole  judgment  in  that  case  goes  to 
shew  that  if  the  action  had  been  so  shaped,  the  as- 
signees might  have  recovered.     [Gibbs  C.  J.  The  judg- 
ment of  the  Court  in  Smith  v.  Hodson^  as  to  the  probable 
success  of  the  assignees,  if  they  had  brought  trover, 
goes  on  the  ground  of  fraud  and  undue  preference,  with 
which  that  case  was  tinctured.]     The  language  of  the 
Courts  in  Ex  parte  DeezCj  French  v.  F'enn,  and  Olive  f . 
Smith,  is  clear  to  shew  that  the  form  of  action  can  make 
no  difference ;  and  the  Plaintifis  are  not  to  be  shut  ofit 
from  the  benefit  of  the  rule  so  broadly  laid  down  and 

{a)  t  Petri  lfms,S2S' 
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so  stropgly  confirmed,  because  this  is  the  first  action  for        1818. 
trover  for  goods  m  specie,  on  which  the  point  has  arisen.     *  "r-U^ 

Cur.  adv.  vuli,  .       t^- 


And  liow,  the  case  having  stood  over  till  this  day, 

GiBBS  C.  J.  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  trover  for  cloths  left  by  Smart 
before  his  bankruptcy,  with  the  Defendant,  who  was  a 
fuller,  to  be  dressed. 

Thpre  was  then  a  balance  due  from  the  bankrupt  to 
the  Defendant,  for  work  done  on  other  cloths. 

The  assignees  tendered  to  the  Defendant  the  siun 
due  for  work  done  on  the  cloths  in  his  possession,  and 
demanded  them  from  him ;  but  the  Defendant  refused  to 
deliver  them  up,  unless  he  was  paid  his  general  balance, 
'the  question  was,  whether  he  were  entitled  to  retain 
them  for  ihat  balance  ?  And  Mr.  Justice  Holroydy  before 
whom  the  cause  was  tried,  at  the  Spring  assizes  for 
Sdhbury'^  1 8 1 7,'  reserved  the  point  for  the  opinion  of  tlie 
Court ;  and  we  are  of  opinion  that  the  l)efehdant,  who 
received  these  cloths  for  the  purpose  of  dressing  only, 
had  no  right  to  detain  them  for  his  general  balance. 

He  founds  his  claim  on  the  ground  of  mutual  credits, 
mentioned  in  stat.  5  G.  2.  c.  30.  s.  28.,  and  the  con- 
struction which  has  been  put  upon  that  statute. 

The  case  t^  parte  Deeze{a)  is  not  distinguishable 
from  the  present  There^  a  packer  claimed  to  retain 
goods,  not  only  for  the  price  of  packing  them,  but  for  a 
sum  of  500^,  lent  to  the  bankrupt  on  his  note ;  and 
Lord  Hardmcke  determined  that  he  had  such  right,  on 
the  ground  of  mutual  credits,  to  which  he  gives  a  very 
extensive  effect,  and  says,  that  the  clause  relative  to  them 
has  always  received  a  very  liberal  construction. 


ia)  I  Atk.  %%^. 

ThiB 
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1818,  This  doctrine,   if  it  were  supportable,  would  i^ply 

"^   '  '  ■       directly  to  the  present  case,  and  would  establish  the 
V.  Defendant's  right  to  retain  for  his  general  balance. 

Hart.  But,  in  the  case  Ex  parte  Ockendeuj  which  came  be- 

fore Lord  Hardmcke  about  six  years  after  the  former, 
he  very  much  narrows  the  extensive  construction  that 
he  had  before  put  on  the  words  <<  mutual  credits,"  in 
the  statute  5  G.  2.  c«  80.  $.  28.,  and  determines,  in  ex- 
press terms,  that  a  case  like  the  present  does  not  fiiil 
within  them. 

That  the  cases  Ex  parte  Deeze  and  Ex  parte  Odcendtn 
are  accurately  reported  by  Atkyns^  we  have  the  authority 
of  Lord  Mansfield,  in  Green  v.  Farmer  (a),  who  confinns 
them  by  his  own  notes* 

It  appears,  therefore,  that  the  final  opinion  of  Lord 
Hardwicke,  after  a  very  full  consideration  of  the  sub- 
ject, would  exclude  the  present  case  from  the  protection 
of  the  statute  as  a  mutual  credit,  though  he  admits  that 
the  words  mutual  credits  have  a  larger  efiect  than 
mutual  debts,  and  that  under  them  many  cross  claims 
may  be  allowed  in  cases  of  bankruptcy,  which  in  com- 
mon cases  would  be  rejected. 

I  am  not  aware  of  any  later  decision  upon  this  sub- 
ject, until  the  case  of  French  and  Another,  Assignees  of 
Cox  V.  Fenn,  which  occurred  in  the  year  1783,  and  is 
very  fully  and  correctly  reported  in  Cook^s  Bankrupt 
Laws.  (6) 

Coxj  the  bankrupt,  was  indebted  to  Fenn,  and  had 
entrusted  him  with  his  share  or  interest  in  a  string  of 
pearls,  to  be  sold  by  Fenn,  and  the  profit  on  such  share 
to  be  paid  to  Cox,  Fenn  sold  the  pearls  after  Car's  bank- 
ruptcy, and  Co3^^  assignees  brought  an  action  against 
Fenn  for  his  share  of  the  profit.  On  the  part  of  the 
Defendant  it  was  insisted^   that   there  was  a  mutual 

(a)  4  Burr*  2%%%,  (6)  536,  7th  ed. 

credit) 
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credit,  though  not  a  mutual  debt,  at  the  time  of  the       1818. 
bankruptcy,  and  that  one  could  not  be  demanded  with- 
out satisfying  the  other. 

The  doctrme  of  Lord  Hardwicie,  in  Ex  parte  Deeze^ 
was  relied  on  by  the  counsel,  and  seemed  to  be  fully 
adopted  by  the  Court,  without  adverting  to  the  qualifi- 
cation which  it  received  from  the  case  Ex  parte  Ocken* 
den  :  and,  applying  that  doctrine  to  the  case  before 
them,  they  determined,  that  Fenn  was  protected  from 
the  claim  of  Cox^s  assignees,  by  the  clause  of  mutual 
credits. 

French  y.Fenn  has  been  followed  by  a  string  of  causes 
running  through  a  period  of  more  than  thirty  years^  all 
professing  to  depend  upon  it,  some  of  them  containing 
the  fullest  approbation  of  Ex  parte  Deezcj  from  the 
Bench. 

Whatever  I  might  think  of  tlie  original  decision,  I 
could  not  persuade  myself  to  break  in  upon  a  class  of 
cases  so  long  established;  and  if  they  could  not  be  sup- 
ported without  carrying  the  doctrine  found  in  Ex  parte 
Deeze  to  its  fullest  extent,  speaking  for  myself,  I  should 
be  ready  to  follow  it,  rather  than  overturn  all  that  has 
been  settled  upon  this  subject  for  such  a  length  of  time. 

But,  it  is  first  to  be  considered,  whether  these  cases 
may  not  be  supported  by  a  construction  of  the  statute, 
which  will  not  go  to  that  extent,  and  will  leave  the  opi- 
nion of  Lord  Hardwicke  in  the  case  of  Ex  parte  Ocken- 
den  untouched. 

By  the  28th  section  of  5  G.'2.  c.  30.  it  is  enacted, 
^<  that  where  it  shall  appear  to  the  said  commissioners 
or  the  major  part  of  them,  that  there  hath  been  mutmd 
credit  given  by  the  bankrupt,  and  any  other  person,  or 
mutual  debts  between  the  bankrupt  and  any  other  per- 
son, at  any  time  before  such  person  became  bankrupt, 
the  said  commissioners  or  the  major  part  of  them,  or 
the  assignees  of  such  bankrupt's  estate,  shall  state  the 

account 
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1818.  account  between  them,  and  one  debt  may  be  set  against 
another ;  and  what  shall  appear  to  be  due  on  eiAcr  side, 
on  the  balance  of  such  account,  and  on  setting  such 
debts  against  one  another,  and  no  more,  shall  be  claimed 
on  either  side  respectively." 

Something  more  is  certainly  meant  here  by  mxAtd 
credits  than  the  words  mutual  debts  imiporti  and  yet, 
upon  the  final  settlement,  it  is  enacted  merely  that  one 
debt  shall  be  set  against  another.  We  think  this  shews 
that  the  legislature  meant  such  credits  only  as  must  in 
their  nature  terminate  m  debtSj  as  where  a  debt  is  due 
from  one  party,  and  credit  given  by  him  on  the  other 
for  a  sum  of  money  payable  at  a  future  day,  and  whid 
will  then  become  a  debt,  or  where  there  is  a  debt  on 
one  side,  and  a  delivery  of  property  with  directions  \si 
turn  it  into  money  on  the  other;  in  such  case  the  credit 
given  by  the  delivery  of  the  property  ^ust  in  its  nature 
terminate  in  a  debt,  the  balance  will  be  taken  on  the  tf  o 
debts,  and  the  words  of  the  statute  will  in  all  respects  be 
complied  with :  but  where  there  is  a  mere  deposit  of 
property,  without  any  authority  to  turn  it  into  mon^, 
no'debt  can  ever  arise  out  of  it,  and,  therefore,  it  is  not 
a  credit  within  the  meaning  of  the  statute. 

Tliis  principle  will  support  all  the  cases  from  Irendi 
and  Fenn  to  Olive  v.  Smithy  which  is  the  last  that  has  oc- 
curred. 

In  French  and  Fenn  there  was  a  debt  due  from  Coi  to 
Fefin^  and  Q)x  entrusted  Fenn  with  his  share  in  the 
pearls^^  sdUy  which  when  sold  would  constitute  a  cross 
debt  for  the  produce  from  Fenn  to  Cox. 

In  Smith  v.  Hodsan  {a)  the  Defendant  had  entrusted 
the  bankrupts  with  his  acceptance,  which  he  was  lisble 
to  pay,  and  which  when  paid  would  create  a  debt  from 
the  bankrupts  to  him  for  the  amount 

(a)  4T.R.%ii. 

In 
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In  Parker  r.  Carter j  Co.  Bankrupt  Laws,  548,  and  1818. 
Olive  v.  Smithy  the  bankrupts  were  indebted  to  the 
Defendants,  and  the  bankrupts  delivered  policies  of  in- 
surance to  the  Defendants  to  collect  losses  under  them, 
which,  when  collected,  would  make  the  Defendants 
their  debtors  for  the  amount. 

So,  in  all  the  other  cases  which  have  occurred  upon 
this  subject,  it  will  be  found,  that  that  which  has  been 
allowed  as  a  mutual  credit  has  always  been  of  such  a 
nature  as  must  terminate  in  a  cross  debt. 

To  this  extent  we  think  the  statute  may  be  carried, 
but  no  farther ;  and  we  follow  the  final  opinion  of  Lord 
Hardwicke^  in  determining,  that  the  delivery  of  these 
cloths  to  the  Defendant,  for  the  purpose  of  being 
dressed,  does  not  form  an  article  of  mutual  credit  in  his 
favour  within  the  fair  construction  of  the  clause  relied 
on. 

The  postea  must,  therefore,  be  delivered  to  the 
Plaintiffs,  (a) 


(m)    Dallas  J.    was    absent  &f  Bing.   89.,    particularly   the 

firom  illnefls,    but   concurred  in  judgment  of  Burrougb  J. :  and, 

this  judgment^  rx  relatione  Gibbs  in  page  96.  of  that  report,  for 

C.J.  «« 1818,"  read  <<  iSi;.'* 

See  Sampson  v.  Burton^  %  Brod. 
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June  10.  Holmes  t).  Bloqo. 

If  aninfent  ^SSUMPSIT  by  the  Plaintiff  to  recover  157/.  lOt, 
wiS  hiBoisTi  P*^^  ^y  '""^  during  his  infancy  to  the  Defendant, 

bands  without   Plea,  general  issue.      At  the  trial  before  Burrou^  J.  at 

a  valuable  con-  the  Zrondtw*  sittings  after  last  Michaelmas  term,  in  ad- 
sideration^  he        ^  ^  °  ' 

cannot  get  it     dition  to  the  facts  stated  when  this  case  was  before  the 

back  again.  Court  in  Hilary  term  last  (a),  it  appeared  that  when  the 
where  an  in-  arrangement  with  Taylor  was  entered  into  by  the  De- 
fant  paid  mo-  fendant,  the  Plaintiff  was  not  in  business,  having  quitted 
"r^'u  Vot*  ^^  when  he  became  of  age,  and  that,  in  a  subsequent 
lease,  and  en-  conversation  between  the  Plaintiff  and  Taylor  respect- 
joyed  the  same  j,^g  tj^g  lease,  the  former  declined  havin/z  any  thine  to 
for  a  short  pe-    ,  ®     .  ,     .        ,  ,       ^,  .     .«,  ,     ,  ;         .      , 

riod  during       do  with  it;  that  the  Plaintiff  had  never  slept  in  the 

his  infancy,       house  after  he  became  of  age,  and  that  his  name  was  soon 

after*he*be-  *     afterwards  taken  off  the  door.  For  the  Defendant,  it  was 

came  of  age,    contended  that  under  these  circumstances  the  PhuDtiff 

and  quitted  could  not  recover.  Bunvugh  J.  was  of  opinion  that  the 
the  premises :  .  °  t     i  .  on. 

Held,  that  he    action  was  well  brought,  but  reserved  the  point    The 

could  not  re-    JQ^y  found  for  the  Plaintiff;  and,  in  Hilary  term  last, 

cover  the  sum 

so  paid,  in  an  ^ 

action  against        Copley  Serjt.  obtained  a  rale  ratst  to  set  aside  this 

hid  ^rre/^    verdict,  on  the  ground  that  there  had  been  no  disaffinn- 

ceived.  ance  of  the  contract ;  and  that  the  sum  sought  to  be 

//J  /!>  tAjut.    ^  CI  recovered,  having  been  paid  on  the  joint  account  of  the 

^/  *  Plaintiff  and  Taylor^  this  action  by  the  Plaintiff  could 

not  be  maintained. 

Beit  Serjt,  in  the  last  term,  shewed  cause,  and  made 
two  points ;  first,  that,  if  disaffirmance  were  necessaiy, 

(fl)  Anti^  p.  1$. 

the 
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the  Phuntifl^  upon  coming  of  age,  had  disaffirmed  the  1818. 
contract.  Second,  that  disaffirmance  was  not  necessary, 
and  that  infants  were  not  bound  by  any  contract  unless 
there  were  affirmance  by  them  after  coming  to  full  age* 
In  addition  to  the  cases  cited  in  &vour  of  the  Plaintiff 
on  the  former  discussion,  the  following  authentic  were 
relied  on  in  support  of  these  points.  Com,  Dig.  (a). 
Smith  V.  Iatjo  (6),  Nightingale  v.  Earl  Ferrers  (c),  Ldtt.  {d) 

Cdplaff  in  support  of  the  rule,  argued  on  tlie  point 
of  the  Plaintiif's  liability  for  rent  to  the  same  effect, 
in  substance,  as  he  did  in  shewing  cause  on  the 
former  occasion,  referring  in  addition  to  Com.  Dig.  (e)  / 
and  urged  that,  as  the  payment  made  was  a  partnership 
payment,  the  Plaintiff's  remedy  was  against  Taylor  for 
contribution,  but  that  he  could  not  recover  the  money 
so  pud  in  the  present  action. 

Cur.  adv.  vuU. 
And  now, 

GiBBS  C.  J.  delivered  the  judgment  of  the  Court. 
This  was  an  action  by  Holmes  against  Blo^  for  money 
had  and  received ;  and  the  ground  on  which  the  Plain- 
tiff  sought  to  recover  b  founded  on  the  following  facts. 
HdmeSf  an  infant,  together  with  Taylor^  had  agreed  with 
the  Defendant  to  take  the  lease  of  his  house,  and  to  pay 
to  him  a  certain  sum  of  money  for  that  lease.  Part  of 
the  money  was  paid  down,  and  securi^  was  given  for 
the  residue.  In  point  of  fact,  the  money  paid  was  the 
money  of  Hclmes^  at  that  time  an  infant.  The  infant 
avoided  the  lease  when  he  came  of  age,  as  he  had  a 


(fl)  Tit.  Enfanh  <•  a.  (d)  s.  358. 

\b)  1  Att.  489.  {e)  Tit.  EnfanU  c  3. 

(c)  3  Peere  Wms.  ao6. 

Vol.  VIII.  M  ra  right 
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1618.  right  to  do;  and,  having  avoided  the  lease,  he  bronght 
this  action  for  the  money  paid  to  the  Defendant,  on  the 
ground  that  the  consideration  havbg  failed,  he  was  en- 

Blogo.       titled  to  recover  it.      There  has  been  a  good  deal  of 
argument  on  the  subject  of  this  avoidance,  and,  indeed, 
it  has  been  treated  as  the  main  question :  but  anothtf 
question  arises,  namely,  whether,  supposing  the  lease  to 
have  been  avoided,  the  Plaintiff  could  recover  the  money 
which  he  has  paid  for  it  during  his  in&ncy.     I  confess 
this  action  is  quite  new  to  me,  and  I  thought,  on  prind* 
pie,  that  it  could  not  be  maintained.     I  thought,  too, 
that  there  was  much  in  my  Brother  Copleys  argument, 
that  the  money  paid  could  not  be  taken  to  be  the  money 
of  the  infant  alone,  but  that  it  must  be  taken  to  be  the 
joint  money  of  the  in&nt  and  Taylor  ;  and  that,  if  it  was 
paid  as  their  joint  money,  it  would  be  mon^  advanced  bjr 
Holmes  in  the  first  instance  to  the  partnership  of  Holma 
and  Tin/hr^  and  then  paid  as  partnership  money  by 
them  to  Blogg.     But  I  think  further,  that,  supposing 
this  money  to  be  the  sole  property  of  the  in&nt,  be 
cannot  I'ecover.     He  may,  it  is  true,  avoid  the  lease; 
he  may  escape  the  burthqn  of  the  rent,  and  avoid  the 
covenants ;  but  that  is  all  he  can  do«    He  cannot^  by 
putting  an  end  to  the  lease,  recover  back  any  consider- 
ation which  he  has  paid  for  it :  the  law  does  not  enable 
him  to  do  that.    I  cannot  find  this  decided ;  for  I  can- 
not find  that  any  such  action  as  this  has  ever  been 
brought ;  but  Lord  Matisfield  has  incidentally  said  that 
such  an  action  cannot  be  brought.    In  the  famous  case 
of  Drwy  v.  Dttary  (a],  one  of  the  questions  was,  whether 
an  infant  could,  by  contract,  bar  her  dower.     Lord 
Northington  thought  that  the  statute  applied  only  to 
adults ;  and  the  marriage  of  Lady  Drwy  with  the  £arl 

[a)  %Ed€n.^i). 

of 
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of  Buckinghamshire  tbok  pkce  on  his  opinioil :  but  this        1918. 
case  aiterwardB  cam^  before  the  House  of  Lords  upoil 
appeali  under  the  name  of  JTie  Earl  of  Buckingham^ 
shire  V.  Dnay  (a),  when  the  decree  of  Lord  Northington       BrbGo. 
as  to  this  point  was  reversed.     Lord  Mansfield  there 
said,  in  delivering  his  opinion^    <^  If  ai}   infant   pays 
money  with  his  own  hand  without  a  valuable  consider- 
ation for  it,  he  cannot  get  it  back  again."  (i)    What  is 
the  point  here  ?    That  an  infant,  having;  paid  money  on 
a  valuable  consideration,  and  having  partially  enjoyed 
the  consideration,  seeks  to  receive  it  back.      But  the 
authority    does  not   altogether  stop  here.      In  Lord 
Chief  Justice  Wilmcfs  Notes   of  Opinions  and  Judg' 
mmti{c\  it  «ppear$  th(^  Lord  Har^Mfikf^  wd  l^ord 
Man(fiel4  yfere  of  opuiiop  mth  the  jptyority  af  the 
judges;  ip  wbicb  majority  the  leam^  avUJbort  th^  Mr. 
Joatioe  Wffmfi^  was.     HU  note  ci  Lord  MansfiehF^ 
judgment  oa  this  point  ia  in  these  words :  <<  If  w  in- 
fi^Qt  pays  mon^  with  bis  own  hand  without  a  valqable 
conaideratioo,  he  cannot  get  it  back  again.'' (d)     So 
that  Lord  (Siief  Ju^Uee  JVilmot  had  hynself  taken  a 
note  of  Uu«  dedaratioQ  of  Lord  Mangfi^fdy  and  laid  it 
up  among  his  memoranda^  without  aqy  oKpression  of 
disappiobation.    He  must,  therefore^  be  tak^  to  have 
adopted  it 

We^  therefore^  think  that  this  action  cannot  be  main- 

taiued,  upon  the  ground  that  the  in^t,  having  paid  the 

numqr  with  his  own  hand,  cannot  recover  it  back  again* 

Tb^  other  ground  taken  by   my  Brother  CS9p£^ 

^Wielyi  that  diia  was  the  money  of  the  partnerahip}  my 


(«)  Wilmofs  Notes  of  Opinio  th)  %  Eden.  ya. 

^  and  Judgmentii  ITl*     S.C*  ^J  »a6. 

3  ^roqvn.  ParL  Ca*  4^1.^  »d  ed.  [0}  Witmofs  J^otett  »»6.  n. 
^C.%Edeu.(^. 

M  m  9  Brother 
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Brother  Burrough  tells  me  was  not  taken  at  Visi  JPrius. 
We  do  not,  therefore^  decide  on  that  ground. 

Rule  absolute  for  a  nonsuit,  (a) 


(a)  DaUoi  3^  wlio  was  ab-    cumd  in  this  judgment.      Ex 
sent  on  account  of  iUnctfy  con-    relatione  Gibbs  €•  J. 


/' 
Jwif  10* 


Barms  v.  Eyles. 


In  an  action  of  r\EBT  against  the  Defendant,  warden  of  the  ¥Ud 
escape  against  prison,  tor  an  escape.     The  bill  stated,  that  the 

the  warden  of  Plaintiff  in  Easier  term,  in  the  52d  year  of  6. 3.,  by  the 
bm  SlBMd  j^^w^te™®^*  ®f  ^®  Court,  recovered  against  Frederick 
that  the  pri-  SchrodeTf  SOL'lBs.  6d*  for  damages  and  costs,  as  by 
**""  "^  the  record  and  proceedings  thereof  still  remaining  in 
bar  of  C.  P.  the  said  court  more  fully  appeared,  which  judgment  still 
by  itaheas  eor^  remained  in  full  force ;  and  that,  in  Trinity  term, 
S^^  Sf  ^^  ^-  ^-^  Schroder  (then  being  in  the  custody  of  the 
Defendant,  then  and  from  thenceforth  being  warden  of 
the  said  prison  of  the  Fleet)  was  brought  to  the  bar  of 
this  court  by  the  Defendant,  by  virtue  of  a  writ  of 
habeas  corpus^  directed  to  the  Defendant ;  that  thereupon 
SchradeTf  at  the  request  of  tlie  Plaintifi^  was  by  the 
same  court  recommitted  to  the  said  prison  in  execution 
folly  and  at  f^^  ^^  ^^  g„^  ^f  5q^  1  g^^  ^^  ^  recovered  aminst  him, 
large  appears*  ^ 

Special  de-       there  to  remain  until  he  should  be  legally  discharged, 

murrery  assign- 
ing for  cause 

the  onusaion  of  the  averment  that  the  commitment  was  of  record.  The  Court,  rt- 
lying  on  the  case  of  Turner  y.  Ejiej^  (3  3.  (!f  P.  456.)  gave  judgment  for  the  Flain- 
tiff;  but  on  the  dtitinction  between  that  case  and  tbe  present  being  subsequently 
pointed  outt  namely,  that  in  Turner  ▼•  Ejlej  the  objection  was  made  after  verdict, 
whereas  here  the  defect  was  pointed  out  by  demurrer,  the  Court  revoked  their  jwlg^ 
ment,  but  allowed  the  Plaintiior  to  amend  on  payment  of  costs. 
SembUp  thereforei  that  on  special  demurrer,  the  omission  of  such  averment  b  fatsL 


thereupon  the 
prisoner  was 
by  that  court 
re*committed 
to  the  prison 
in  execution, 
«  as  by  the 
said  commit- 
ment more 


«ai 
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^^  as  by  the  said  commitment  more  fully  and  at  large       1818. 
appears ;"  by  virtue  of  which  commitment,  the  Defend- 
ant, then  and  still  being  the  warden  of  the  said  prison, 
received  and  bad  Schroder  in  bis  custody  in  the  said 
prison,  in  execution  for  the  said  sum  mentioned  in  the 
said  commitment,  at  the  suit  of  the  Plainti£^  and  there 
kept  and  detained  him  in  his  custody  in  execution  for 
the  said  sum  until  the  Defendant,  not  regarding  the  duty 
of  his  said  office  of  warden  of  the  said^rison,  afterwards, 
to  wit,  on  the  1st  August j  1816,  without  the  leave  or 
licence  of  the  Plaintiff,  and  against  his  will,  suffered  and  . 
permitted  Schroder  to  escape  and  go  at  large  from  and 
out  of  the  said  prison  and  the  custody  of  the  Defendant, 
then  and  still  being  warden  of  the  said  prison,  the  Plain- 
dff  then  and  still  being  wholly  unpaid  and  unsatisfied 
his  said  damages  and  every  part  thereof,  by  reason  of 
which,  &c     To  this  bill  the  Defendant  demurred  spe- 
cially, and  assigned  for  cause,  inter  alioj  that  it  was  not 
stated  or  alleged  in  or  by  the  bill  that  the  said  sup- 
posed commitment  therein  mentioned  was  of  record,  or 
that  the  same  was  recorded ;  and  that  the  Plaintiff  had 
not,  in  the  bill,  referred  to  any  record  of  the  said  com- 
mitment, or  ofiered  to  verify  the  same  by  any  record 
thereof.     Joinder  in  demurrer  by  th^  Plaintiff. 
The  case  was  argued  on  a  former  day,  by 

Blosset  Seijt  for  the  Plaintiff.  The  recommitment 
in  execution  was  m|itter  of  record,  Umoin  v.  Kirchqffe  (a), 
Fotterel  v.  Philby  {b) ;  and  ought  to  have  been  pleaded 
with  a  prout  patet  per  recordum.  {c)  The  case  of  Waites 
V.  Briggs  {d)f  which  may  at  first  view  appear  to  shake 


(a)  %  Str.  i»i5.  (^  I  Ld.  Rajm.  35.     a  Salk. 

(A)  3  Burr.  i84i'  565.     5  Mod.  8- 

(0  iLfv*  an.    S.C.  %  Kihkt 
4o6.     I  Sid.  3JO. 

M  m  3  this 
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this  doctrine,  w&s  d^ided  on  general  demurrer;  and  in 
Morse  v.  Jama  (a),  WiUes  C*  J.  contradicts  ibe  possibility 
of  its  having  been  stated  by  Holt  C.  J.  (as  reported  in 
Jfaites  v«  Briggs)  that  in  an  action  of  debt,  the  judgment 
is  only  inducement,  and  that  therefore  the  Plaintiff  need 
xfot  conclude  prout  pqtetper  recordum.  Moreover,  (Ham- 
breC^^fin  Turnery.  Eyles{b\  o()serves  that  though  in  tbst 
case  the  conimitmept  were  matter  of  inducemept,  itfould 
pot  b®  said  to  be  immaterial,  for  it  was  as  mpch  the 
foundation  of  fhe  action,  as  the  case  of  escape  itself.  But 
tiere,  the  want  of  the  averment  is  particularly  assigned, 
and  t|ie  omission  is  a  good  cause  of  special  demurrer, 
Stat.  4  Ann  {c\  Wightman  r.  Mullens,  {d)  In  the  last 
<^ited  case,  as  well  as  in  Turner  y.  JSyleSf  whipb  is  also  in 
fiEivour  of  (he  Defendapt,  the  commitments  were  made  by 
a  single  Judge.  In  the  prcsept  case,  the  recommitmoit 
wa9  a  commitment  by  the  couf  t  in  exepution,  ai|d,  by  tbc 
practice,  niqst  be  filed  of  record.  Jn  Wigley  v.  Jones  {e) 
the  cofnmitmeiit  was  on  mesne  process,  which,  bjr  tbe 
practice  of  the  Court  of  King's  ^ench,  is  not  matter  of 
record ;  an4  in  that  case  EUenborough  C.  J.  recognized 
the  case  of  Turner  v*  f^ylesj  noting  the  distinction,  that 
in  the  latter  case  the  commitment  was  ofi  a  wfit  of 
habeas  corpus^  where  the  party  had  been  fajcen  ip  exe- 
cution and  escaped. 

Copley^  contrdy  was  stopped  by  fhe  Court. 

GiBBS  C.  J.  The  allegation  in  the  bill  is,  that  the 
prisoner  was  brought  to  the  bar  of  this  court  by  virtue 
of  a  writ  of  habeas  corpus^  directed  to  the  Defendant  ; 
and  that  thereupon  the  prisoner,  at  the  request  of  the 
Plaintiff,  was,  by  the  same  court,  recommitted  to  the 
prison  in  execution,  <^  as  by  the  said  commitment,''  that 

(a)  milesy  xa;.  (d)  %  Sir.  xia6. 

(b)  3  B.  iff  P.  456-  (^)  S  JSajh  440. 
(c)c.i6. 
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Barns 


IS,  by  the  recommitment  of  this  court,  **  more  fully  and  .18X8. 
at  large  appears/'  Now,  the  commitment  of  this  court 
must  of  necessity  be  of  record ;  for  in  such  a  case  the 
Court  can  only  act  by  record.  That  it  is  not  necessary  Eyles* 
to  state  that  the  commitment  was  of  record,  appears 
from  the  case  of  Tamer  v.  Eyles.  There  the  averment 
was,  <<  As  by  the  said  writ  of  habeas  corpus^  and  the  said 
commitment  thereon,  now  remaining  in  the  said  court, 
more  fully  appears."  We  think  it  is  here  suflSciently 
averred  that  the  commitment  is  of  record,  and  that  the 
judgment  must  therefore  be  for  the  Plaintiff. 

.    Judgment  for  the  Plaintiff. 
On  a  subsequent  day, 

Blossei  Serjt.  pointed  out  the  clear  distinction  be- 
tween this  case  and  that  of  Turner  v.  Ei/lesj  viz.  here 
the  omission  of  the  averment  was  stated  on  special 
demurrer;  there  the  objection  arose  afler  verdict;  and 
he  prayed  the  Court  to  grant  another  argument. 

GiUbs  C.  J.  It  is  almost  ridiculous  to  order  a  new 
argument  on  this  point;  but,  if  the  Plainti£P thinks  that 
there  is  any  weight  in  the  objection,  and  that  it  is  worth 
bis  while  to  amend,  we  will  give  him  leave;  otherwise 
we  will  have  a  short  argument  on  this  point  only.  We 
certainly  took  it  upon  that  case  of  Turner  v.  Eyles;  and 
the  distinction  was  not  adverted  to.    And  now, 

Copley  moved  to  amend  the  bill  on  payment  of  costs, 
and  was  opposed  by 

Blossetf  on  the  ground  that  one  amendment  had  been 
already  allowed  in  the  last  term ;  and  he  cited  Kinder 
V.  Paris,  (a)     But 

{a)  2H.Bl.s6u 

Mm  4  The 
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1618.  The  Courts  under  the  particular  circumstances  of  the 

case,  allowed  the  amendment,  on  payment  of  costs  op 
to  the  time  of  argument. 


/iMf  10.       Solly  and  Another  v.  Forbes  and  £llericak. 


The  Court 
will  sot  inter' 


T^HE  Defendant  Fcrhez  was  arrested,  at  the  suit  of 
fere  to'idjere  the  Plaintifis,  on  or  about  the  22d  of  March^  1817, 

an  outlaw  in  a  qq  |iie  usual  writ  of  eajnas  ad  respondendum^  with  an  ac 
i^bMhe a^^'  ^/ioui,  on  a  plea  of  trespass  on  the  case^  on  promises,  to 
pean,  or  will  the  damage  of  the  Phiintifi  of  8000/.,  issuing  out  of 
naln^'tnut.  ^^  ^"^  against  both  the  Defendants,  returnable  in 
Therefore*  fifteen  days  of  JSflrj/^r,  1817,  and  indorsed  to  hold  to 
where  a  writ  b^il  for  2000/.  At  the  return  of  the  writ  Vorbe$  put  in 
rJ^^Lium^  ^'  above  to  the  action.  The  Defendant,  JBZZemuM, 
with  an  at  not  bdng  in  England^  the  Plaintifis,  after  the  return  of 
etiam  on  pi^  ^y^e  writ,  sued  out  an  original  writ  of  trespass,  quare 
ootbythe  dausum  JregU^  against  both  the  Defendants,  tested  on 
Piuntiffi  iiie  23d  January^  57  6.  3.,  returnable  on  the  last  return 

rSdent,  vid  ^^J  ^^  Hilary  term,  1817.  The  writ  on  which  Forbes 
Jl.,afomgner,  was  arrested  and  put  in  bail  was  tested  on  the  quarto 
tiSi  o^ry'"  ^'^  ^^  ^^^^  ^^  original.  Writs  of  alias  aqnas  add 
whereupon  A.  pluries  capias  ad  respondendum^  with  an  ac  etiam  in  a  plet 
was  antated*  ^f  trespass  on  the  case  on  promises  to  the  damage  of 
and^originJ  the  Plaintifls  of  8000^  were  afterwards  issued  against 
quare  clausum  both  the  Defendants,  and  were  respectively  indorsed  to 

(throughout 

which  the  singular  pronoun  wu  used  instead  of  the  pluraU)  giving  J.  no  addition» 
and  without  an  ac  ttiam^  was  sued  out  by  the  Plaintiffs  against  A.  and  JB.»  fol* 
lowed  by  writs  of  alias%  p!uriet%  exigent  and  proclamation^  all  properly  worded* 
and  containing  clauses  of  ac  etiam$  and  a  juperialeaj  was  sued  out  against  B.t  who 
was  thereupon  outlawed ;  the  Court  refused,  on  motion  by  B,f  to  reverse  or  set  aside 
the  outlawry  for  irregularity,  but  left  him  to  his  writ  of  error. 

bold 
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hold  them  to  bail  for  2000^,  founded  upon  the  original 
trespass  quare  clausutnjregit ;  but  no  other  original  writ 
had  been  sued  out  or  issued  against  tliem  in  this  cause, 
except  the  said  original.    Writs  of  exigent  and  proclam- 
ation were^  after  the  return  of  the  writs  of  cctpiaSf  alias 
capiaSf  andpluries  capias^  issued  against  both  the  Defend- 
ants ;  upon  which  writs  of  original  quare  dausumfregit^ 
&C.,  with  a  writ  of  supersedeas^  EUerman  had  been  out- 
lawed.    The  writs  of  exigent  and  proclamation  were  in- 
dorsedy  to  hold  both  the  Defendants  to  bail  for  20002.; 
and  contained  a  clause  of  ac  etiam^  that  the  Defendants 
might  answer  to  the  Plainti£5s,  according  to  the  custom 
of  the   court,    in   a  plea  of  trespass  on  the  case,  on 
promises,  to  the  damage  of  the  Plaintiffs  of  8000/.    The 
original  writ  of  trespass,  quare  clausumfregit^  after  com- 
mencing in  the  usual  way,  ran  thus :  *^  If  Samuel  Solbf 
and  HoUis  SoUy  shall  give  you  securi^  to  prosecute  his 
suit,  then  put  by  sureties  and  safe  pledges,  John  Murray 
Forbes  and  Abraham  Frederick  Daniel  Ellermanj  that  he 
be  before  our  justices  at  Westminster  in  eight  days,'*  &c. 
&C.,  **  to  shew  cause  why,  with  force  and  arms,  &&,  he 
broke  the  close  of  the  said  Samuel  and  HoUis^  and  did 
him  other  wrongs,  to  the  great  damage  of   the  said 
Samuel  and  HdUis!*   EUerman  was  an  alien,  and  a  native 
of  Germamf^  and,  long  before  and  since  the  action,  was 
absent  from  England^  and  had  no  place  of  residence 
here. 


1818. 


Solly 


Forbes. 


Copley  Seijt.,  on  i,  former  day,  had  obtained  a  rule 
nisi  to  reverse  the  outlawry,  or  set  it  aside  for  irregu- 
larity, when  he  stated  four  grounds  for  his  application. 
First,  the  absence  of  an  original  to  warrant  the  out- 
laivry;  secondly,  the  variance  between  the  original  and 
the  subsequent  writs ;  thirdly,  the  absence  of  any  addi- 
tion to  EUerman  in  the  original ;  fourthly,  his  absence 
from  the  country,   and   not  having  had  a  residence 

therein, 
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1818.       therein,  so  that  the  process  could  never  have  been  meant 
to  apply  to  him. 

Bosanquet  Serjt.  now  shewed  cause  against  the  rule. 
The  only  object  of  this  motion  is  to  assist  the  Defendant 
tMfes^  who  has  already  failed  in  an  attempt  made  in 
his  name«  to  set  Atide  the  outlawry.  The  objections  are 
^unds  for  a  writ  of  error,  wh^h  the  absentee  must  pnt 
in  bdil  ftnd  enter  ah  appearance.  Matthews  v.  Erbo.  {a\ 
fiiavelock  V.  Geddes.  {b)  In  Hesse  v.  Wood  (c),  and  Gfor- 
land  V.  Noble  (d),  the  Court  reversed  the  outlawry  on 
motion;  but  this  was  done  upon  the  same  ttons  to 
which  the  party  would  have  been  entitled,  if  he  had 
Stied  out  his  writ  of  error.  In  this  case  no  appearance 
is  ^tttered^  and  every  step  is  taken  to  delay  and  defeat 
the  Plaintiff's  remedy.  It  is,  therefore,  no  case  for  the 
faidulgence  of  the  Court,  and  the  Defendant  must  be 
Ipft  to  his  writ  of  error. 

Btosset  Serjt  (for  Cbp%),  in  support  of  the  rule.  The 
cases  dted  are  inapplicable;  for  the  foundation  of  die 
application  to  the  Court  in  this  case  is,  that  the  proceed- 
ings are  irregular,  and  the  process  is  altogether  void. 
Whether  the  party  proceed  to  outlawry  by  original  Writ 
ofijuare  dausran  Jregit^  or  by  special  original,  the  sub- 
sequent writs  must  not  vary  from  the  original.  Bot 
here  the  original  writ  has  no  ac  etiam  clause,  while  all 
the  subsequent  writs  contain  such  a  clause.  In  Gent  t. 
Abbott  [e\  the  capias  contained  a  clause  of  €tc  etiam  in 
debt.  The  stat.  19  Hen.  7,  c.  9.  gives  the  proceeding 
to  outlawry,  by  original  capias^  in  actions  on  the  case^  bnt 
that  writ  contains  no  ac  etiam  clause.     There  is  also  a 


(a)  X  U.  Raym.  349.  (d)  1  B.  Moore^  187. 

\b)  t%  Emu  6t».  [e)  AnU^  304. 

(r)  4  TaunU  h^\.\ 


still 
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still  furtl^er  variance  between  the  subBequent  writs  and 
the  original;  which  last^  as  far  as  its  solecisms  render  it 
intelligible,    summons   «7.  M.  Fctbes  and  A.  F*  D.  EU 
krman^  ihfiLhe  be  before  the  justices  to  shew  cause  why 
he  broke  the  close  of  the  Plaintiffs;  while  in  the  subse- 
quent writs  the  pronoun  <'  they"  and  the  plural  numbetr 
are  prc^rly  introduced.  {^Bwrough  J.  All  this  objection 
to  the  process  is  matter  of  error.     I  remember  Lord 
Erskiney  when  at  the  bar»  appliedf  in  the  case  of  Harris 
V*  Lady  Napier^  for  the  summary  interference  of  the 
Court  of  King's  Bench  in  behalf  of  the  Defendant, 
who  had  been  served  with  ^  common  pk-ooess,  on  the 
groupd  that  his  client  was  a  peeress.     But  the  Court 
refiised  to  interfere  sumoiarily,  and  left  the  Defendant 
to  Jier  writ  of  errorO     By  1  Hen.  5«  c.  5.  it  is  enactdd^ 
that  *^  in  originalsi  whatever  exigents  shall  be  awafded, 
the  addition  of  the  Defendants'  Dames  must  be  putt" 
Here»  none  of  the  writs  give  the  Defendant  EUem^ 
any  •d^itioOk    Neither  the  stat«  Hen^  5<  nor  the  writ 
of  prodamaiim   required  by  stat.  \%  Mix.  r«8.  s*\. 
can  be  held  to  apply  to  foreigners*    In  Bacoris  Abridg*- 
metU  (a),  where  the  rules  for  the  reversal  of  outlawries 
are  laid  dow)i,  it  is  said^  thtit  where  the  process  is  defect- 
ive, the  party  shaU  not  be  condemned.    In  ReiUeif  v. 
OtQ;mnor{fi\  the  outlawry  commenced  and  completed 
during  the  Defendant's  residence  in  Irelandi  was  ordered 
to  be  reversed  at  bis  expense,  without  bail  or  appearante. 
Where  the  Court   see  an  unlawful  proceeding,  diey 
will   not  put  the  party  to   the  expense  of  a  t^rit  of 
error,  but  will  avoid  circuity,  and  relieve  him  in  a  sum* 
mary  way. 


Bosanquet,  who  rose  to  reply  upon  the  cases  cited, 
was  stopped  by  the  Court. 


(a)  Vol.  V.  tit.  Outiawrjf  £  4. 


OlBBS 
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GiBBS  C.  J.     If  my  Brother  Blosset  could  support 
the  doctrine,  that  there  is  no  process  by  which  Plaintifis 
can  proceed    to  outlawry  against   persons  who  never 
have  been  in  this  country,  it  would  be  a  receipt  by 
which  fraudulent  persons  residing  here  might  success- 
fully cheat  every  creditor;  for  they  would  have  nodiiiig 
to  do  but  to  enter  into  a  partnership  with  a  foreigner, 
never  resident  here.     In  some  of  the  older  cases,  the 
convenience  of  the  suitor  has  not  been  so  much  con- 
sidered by  the  Ck>urt  as  in  the  later  cases;  not  that  the 
Court  can  alter  the  law,  but  that  now,  if  there  are 
two  courses  which  the  party  might  pursue,  they  will  not 
grant  the  outlaw  that  which  emanates  from  the  indul- 
gence of  the  Court,  unless  he  will  forward  the  Plain- 
tiff's action.     It  is  a  ruie^  that  the  outlaw  shall  not 
be  heard  without  appearing:  but  it  is  urged,  that,  if 
the  process  IS  irr^ular,  the  irregularity  forms  an  ex- 
ception to  the  rule,  and  the  Court  may  then  interpose 
in  a  summary  way.     Taking  this  proposition  for  granted, 
the  Court  will,  on  such  an  occasion,  pause,  to  see  what 
the  justice  of  the  case  requires.     Here  is  an  action 
against  two  Defendants;  one  of  them  not  being  within 
the  range  of  the  process  of  the  court,  the  Plaintiff  can- 
not proceed  without  outlawry  against  the  latter.    He 
does  so  proceed ;  and,  after  every  possible  technical  ob- 
jection has  been  raised  by  the  Defendant  Forbes,  the 
other  Defendant  EUermafij   the  foreigner,  is  now  made 
to  apply  to  the  Court  for  the  reversal  of  the  outlawry. 
But,  be  it  remembered,  that  not  one  of  the  nunieroas 
objections  which  he  has  raised,  will  be  less  available  on  a 
writ  of  error,  than  they  would  be  in  this  court.    Since^ 
then,  the  object  of  the  outlawry  is  to  compel  the  De- 
fendant to  appear,  and  contest  that  which  the  Plaintiff 
contends  is  a  just  debt,  we  will  not  relieve  that  Defend- 
ant, but  leave  him  to  his  writ  of  error,  on  which  he  will 

be 
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be  entitled  to  every  arailable  remedy  which  he  now 

seeks, 

Solly 

Park  J.     I  am  of  the  same   opinion.     The  same       Fqrbss. 
point  has  been  decided  in  the  Coart  of  King's  Bench, 
in  a  case  of  which  I  have  a  note. 

BuRROUOH  J.     It   appears  to  me  that  EUerman  is 
not  in  court  to  make  any  motion  at  all. 

Rule  discharged,  {a) 

(a)  Daliaj  J.  was  absent. 


Wilson  v.  Weller  and  Another.  June  lo. 

QEOSWELLERy  a  labourer  employed  by  the  Plaintiff,  Distress  under 
applied  to  a  magistrate  for  an  order  for  the  sum  of  *  "^K'^^J**® " 
3/.  45.  for  wages  due.     The  magistrate  summoned  the  levy  a  sum 

Plaintiff  to  shew  causes  who  appeared ;  and  the  mains-  <»^«*d  ^J  ^ 

r^  \  ,     ,  .  ,       .      him  under  the 

trate,   under  stat.  20  G.  2.  c*  1 1^.,  made  his  order  m  statute  of  la- 
writing  for  the  same.     Upon  demand  of  the  sum  ordered  bourer8,ao(?.». 
and. refusal  by  the  Plaintiff,  the  magistrate  issued  his  ^-^^^^ 
warrant  of  distress.     The  Plaintiff  replevied,  and  re-  plevied,  and 

moved  his  replevin  by  writ  of  recordari  facias  hquelam  '^njo^  J»« 
-  ,  replevin  by 

into  this  court.  writ  of  re.  fa. 

lo,  into  this 

Pell  Serjt,  on  the  2d  oijune^  moved  to  set  aside  the  ^^^  ^^ 

writ,  and  to  have  the  proceedings  stayed,  on  the  ground  charged  a  rule 

.  fuii  to  set  it 
aside*  obtained 
on  the  ground  that  the  sixth  section  of  the  statute  provided  that  no  certiorari  or 
other  process  should  remove  proceedings  under  that  act  into  any  court  at  JVest^ 
minster  ;  holding*  that  the  replevin  was  a  collateral  proceeding*  and  not  within  that 
section. 

that 
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that  the  sixth,  section  of  th6  statute  provided  that  ho  eer- 
iiorari  or  other  process  should  remove  proceedings  under 
that  act  into  any  court  at  Westminster  i  and  he  com- 
mented on  the  mischief  which  would  ensue,  if  etery 
magistrate's  order  for  a  labourer's  wages  were  liable  to 
be  followed  by  a  replevin  suit. 

Hie  Court,  consisting  of  Dallas^  Park^  and  Bttnough 
Justices,  shewed  no  disposition  to  entertain  the  mbtion ; 
aod  Burroiigk  J.  observed,  that  the  sixth  section  of  the 
statute  did  not  take  away  the  writ  of  recordari  facias 
loquelam  on  replevin,  whieh  was  a  mere  collateral  pro- 
ceeding, but  only  the  amotion  of  the  magistrate's  order. 
Thqr,  however,  gave  Pell  leave  to  mention  the  case 
again ;  and,  on  a  subsequent  day,  when  he  referred  to 
the  case  of  Lowther  v.  The  Earl  of  Radnor  {a\  the 
Court  granted  the  rule.    And  now, 

Vaughan  Serjt.  shewed  cause  on  an  affidavit,  which 
stated  that  CrosweUer  was  a  master  carpenter,  and  that 
the  bill  was  not  only  for  work  done^  but  materials  fiumd. 
He  urged  that  such  a  case  was  not  within  the  statute; 
and  that,  if  it  were,  every  action  for  work  and  labonfi 
and  materials  found,  might  be  tried  before  a  magistrate. 
But,  granting  it  to  be  within  the  statute,  he  contended 
that  the  writ  in  this  case  was  a  mere  collateral  proceed- 
ing, and  could  not  be  brought  within  the  prohibitions 
of  the  sixth  section. 


The  Court  called  on  Pell,  who  contended  that  the 
case  was  within  the  statute^  and  that  the  provisions  of 
the  sixth  section  were  such  as  to  call  on  the  Court  to 
interfere  to  quash  proceedings  which,  he  argued,  were 
in  that  section  prohibited. 


(a)  8jEa//,ii3. 


PaU 
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Pauk  J.  {a)  Whether  this  case  be  or  be  not  within 
the  jurisdiction  of  a  magistrate,  under  the  20  6. 2.  c.  19., 
it  is  not  necessary  now  to  decide.  It  is  sufficient  for 
me  to  say,  that  I  do  not  think  that  the  proceeding 
sought  to  be  set  aside  is  a  proceeding  within  the  sixth 
section  of  the  act,  so  as  to  call  upon  the  Court  to  inter- 
fere to  quash  it. 


52S 


1818. 


BuBROUGH  J.  I  do  not  think  that  this  is  a  case  in 
which  the  statute  requires  us  to  interfere.  The  action 
of  replevin  is  a  proceeding  totally  collateral.  This  writ 
of  recof'dari  facias  loquelam  does  not  remove  any  of 
the  proceedings  before  the  magistrate :  they  all  remain 
where  they  were.  If  this  claim  was  not  a  proper  sub- 
ject for  the  magistrate's  jurisdiction,  it  is  a  matter  to  be 
pleaded  to  the  replevin. 

Rule  discharged  with  costs.  (&) 


{a)  Gihij  C.  J.  and  Dallas  J. 
were  absent,  the  fonner  having 
left  the  court,  the  latter  bemg  ill. 


{b)  See  X  Brod.  i^Bing.s7» 


MEMORANDUM. 


On  the  last  day  of  this  term  William  Taddy^  of  the 
Irnier  Temple^  Esquire,  was  called  to  the  d^ee  of  the 
Coif,  and  gave  rings  with  the  motto  JUb^  et  lex. 


END  OF  TRINITY  TERM. 


CASES 

ARGUED  AND  DETERMINED  1818. 


nt ' 


Court  of  COMMON  PLEAS, 


Ain> 


OTHER  COURTS, 


IV 


Michaelmas  Term^ 

In  the  Fifty-ninth  Year  of  the  Rcign  oF  George  IIL 


MEMORANDA. 

IN  the  course  of  this  vacation.  The  Right  Honorable 
Edward  Lord  EUenbarough  resigned  the  office  of  Chief' 
Justice  of  the  Court  of  King's  BencB;  in  which  he  had 
presided  since  Aprils  1802.      His  Lordship  died  on 
the  13tli  day  o^  December^  1818. 

In  the  same  vacation,  Sir  Charles  Abbott^  Knight,  one 
of  the  Judges  of  the  same  Court,  was  appointed  to  the 
office  of  Lord  Chief  Justice  of  the  Court  of  King's 
Bench,  vacant  by  the  resignation  of  Lord  EUenborough^ 

In  the  preceding  vacation.  The  Right  Honorable 
Sir  Vicary  Gibbs,  Knight,  also  resigned  the  office  of 
(^ief  Justice  of  tliis  Court,  in  which  he  had  presided 
«nce  the  24th  of  JFiAmiiy,  1814. 

Vol.  VIII.  Nn  In 
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1818.  In  the  same  vacation,  Sir  Bobert  Dallas^  Knight,  one 

of  the  Judges  of  this  Court,  was  appointed  to  the 
ojfice  of  Chief  Justice  of  tjiis  Court,  vacant  by  the  re- 
signation of  The  Right  Honorable  Sir  Viccary  GtbbSf 
Knight. 

On  the  first  day  of  this  term,  the  following  gentlemen 
took  their  places  within  the  bar,  as  his  Majest/s 
counsel,  learned  in  the  law. 

MhiMi  Odleu,  of  the  Middle  TrnpUi  Esq. 

William  Oweny  of  Lincolris  Inriy  Esq. 

William  Wingjleld^  of  Lincoln* s  Inn,  Esq. 

William  Home^  oi  Lincoln* s  Inn^  Esq. 

George  Healdj  of  Gray^s  Inn^  Esq. 


Nov.  7.  Symonds  V.  Mills. 

If  upon  a  re-    TJPON  a  reference  of  many  causes  in  this  court  be- 
'  ference  of  .ao*     v-/ 
tions  in  diis  tween  the  parties,  the  arbitrator  awarded  payment 

court,  and        qq  the  one  side,  of  181/.  Is.  6d.j  and  on  the  other  side, 

awafo  of  a 

•urn  to  be  paid  ^^  **^''  ^*'     '^^^  Plaintiff,  who  by  the  award  was  en- 

by  each  party,  titled  to  receive  the  larger  sum,  had  brought  an  action 
titkdEh?"    fiwr  it  fai  the  Court  of  King's  Bench.    Whereupon 
Iai^g;er  turn 

cw^  fK  B  ^^^  ^^^^  ^^^  *®  Defendant,  moved  in  this  court,  that 
in  order  to'  *'  ^he  sum  of  140/.  8^.  might  be  set-off  against  the  sum  of 
make  the  De-  18U.  Is.  M.;  and  that  on  payment  of  the  sum  of 
SJSit'to  *^*  *^^-  ^^'  ^^S  the  difference,  the  award  might  be 
the  lien  of  his   delivered  up  to  be  cancelled ;  he  suggested  that  the 

attorney  for  plaintiff's  motive  for  suini?  in  the  King's  Bench,  was  a 
his  costs,  this  ^ 

Court  will  not  ^^P^  ^^^^  Def<»idant  would  move  that  the  proceed- 

interfere  to 

enforce  the 

set-off*,  nor  will  they  order  the  award  to  be  delivered  up. 

ingi 
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ings  there  should  be  stayed;  well  knowing,  Jhat  ac-  ??^?- 

cording  to  the  practice  of  that  court,  the  attorney's  sym5nd8 

lien  must  be  satisfied  anterior  to  the  set-o^  whereas  li. 

here^  the  claims  of  the  parties  fure  parampunt  to  the  miijls. 
attorney's  lien. 

The  Courtj  after  enquiring  whether  ihere  wqs  apy 
precedent  for  their  ordering  an  award  to  be  delivered 
up  to  be  cancelled,  and  upon  Best  admitting  (hat  he 
had  no  instances  of  such  a  practice,  unanimously  heldji 
that  it  was  impossible  to  grant  the  rule. 

Best  took  nothing  by  his  motion. 


Stead  and  Others,  Assignees  of  Moobhouse,  v.      jvbv.^. 

Gascoigne.  ^^^^   ^^^. 

XmS  W99  m  action  of  trover  brought  by  the  asr  if  a  sheriff  le« 

signees   of  MoorhfmCf   a  bankrupt,  ^g^mX  the  gaily  take 

Defendant,  who  was  sheriff  of  York^  for  the  value  of  JJ^on^tfiT^ 

certiun  goods  whiph  l^e  had  taken  in  execution  and  sold,  proprietor 

At  the  trial  of  this  cause  at  the  York  Summer  as»ize»f  ^^^^^ 

wards  becomes  , 
181 8|  before  Wood^.^  it  appeared  that  an  e3i:ecution  a  bankrupt, 

had  issued  at  the  suit  of  Jarrettj  against  the  goods  pf  ,*»d  ^*  ^^^ 

Moorhottse  (or  174t,  under  which  the  Defendant,  on  the  ^^^^  after  the 

6th  Jidy,  made  ^  ^ei^ure.    An  act  of  t>wkraptcy  was  bankruptcy, 

committed  by  Moorhouse  on  the  18th  July,^  and  on  the  ^^J ^^ 

29th  Jkfyj  another  execution  at  the  suit  of  Ramsbottam^  execution  and 

was  delivered  to  the  sheriff.  «J»  a°o^«f 

execution, 

which  being 
deliveved  to  him  after  the  bankruptcy,  is  void,  the  bankrupt's  assignees  may  recover 
in  trover  for  such  of  the  goods  as  were  sold  after  the  sheriff  had  raised  money 
enough  to  satisfy  the  first  execution. 

Nn  2  The 
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The  sheriff,  who  had  for  some  time  delayed  to  sell  at 
the  bankrapt's  request,  sold  goods  on  the  12th  August 
to  the  amomit  of  both  executions.  It  was  objected  for 
the  Defendant,  that  as  he  had  made  one  entire  seizure, 
and  one  entire  sale^  which  was  at  all  events  good  for  so 
much  as  was  requisite  to  satisfy  Jarrelfs  execution,  tlie 
action  was  misconceived,  and  that  the  assignees  could  not 
maintain  trover,  but  ought  to  have  brought  their  action 
for  money  had  and  received,  to  recover  the  surplus  of 
the  money  produced  by  the  sale  after  thereout  satisfying 
Jarretfs  execution.  The  jury,  however,  under  the  di- 
rection of  Wood  B.,  found  a  verdict  for  the  Plainti£&. 


Lens  Serjt,  now  moved  that  the  verdict  might  be 
set  aside,  and  a  new  trial  had,  on  the  ground  that  there 
had  been  no  ill^al  conversion  by  the  sheriS  The  sale 
took  place  after  an  execution,  under  which  the  sheriff 
had  authority  to  act,  and  the  proper  remedy  in  such  a 
case^  is  an  action  for  money  had  and  received.  He 
sale  of  goods  of- greater  value  than  was  suflScient  to 
satisfy  the  first  execution,  was  not  a  tortious  conver- 
sion, the  sheriff  having  a  competent  authority  to  sell: 
he  may  have  done  wrong ;  but  the  Plaintifi  have  by  thia 
action  resorted  to  the  wrong  remedy. 

Daixas  C  J.  A  sheriff  has  no  right  to  sell  more 
than  is  necessary :  the  Defendant  in  this  case  has,  in 
my  opinion,  committed  a  tortious  act;  and  trover  is 
the  proper  action. 

Park  J.  and  Burrough  J.  concurred. 


Rule  refused. 
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Thornton  and  Others  v.  Sheeratt,  JVbv.9. 

nnHIS  was  an  action  on  a  promissory  note  of  the  De-  A  condidoa 
fendant  for  300/.     Upon  the  trial  of  the  cause  at  "*  *  ^  ^ 
the  sittings  after  Trinitt/  term,  1818,  at  GtdldhaUj  the  that  a  publiaui 
defence  was  a  release,  and  it  appeared  'that  the  De-  ■'^  contimie 
fendant,  who  was  a  publican,   had  given  the  note  in  t^ve  yean 
question  as  a  security  for  money  lent  to  him  by  Tlhomtoriy  with  his  ere. 
Hoare  and  others,  who  were  brewers ;  and  that  the  De-  ^^S«o£^ 
fendant  having  become  embarrassed,  had  proposed  to  respectiTe 
his  creditors  to  compound  with  Uiem  by  paying  I2s.  in  ^'^^  ■'^y  ^ 
the  pound  oh  the  amount  of  his  debts,  but  that  the  qualified  by  the 
Plaintiffs  insisted  on  inserting  in  the  deed  a  condition  implied  condi- 
that  the  release  should  be  effectual  only  in  case  the  ^Sdwdu^ 
Defendant  should  continue  to  deal  with   his  several  be  good  and 
creditors  in  the  articles  of  their  respective  trades,  during  "^kctaUe. 
the  residue  of  his  term  in  the  public  house  which  he  which  ' 


then  occupied,  and  wherein  he  then  had  12  years  un-  bin<^  publicans 

expired,  to  which  condition  the  Defendant  had  agreed,    ^j^^^^  ^^  ^^ 

The  Defendant  sold  his  lease,  and  entered  on  another  to  be^nvooredf 

public  house:  he  proved  that  he  had  dealt  with   the  "?^fi^*° 

pftnodice  the 
Plaindfi  for  a  time^  but  that  he  had  frequently  ex-  health  of  the 

postulated  with  them  on  the  quality  of  the  beer  with  wibject. 
which  they  iumished  him,  and  had  frequendy  sent  it 
back  to  be  exchanged  for  other  beer,  in  consequence  of  . 
his  customers  disapproving  of  it,  sometimes  because  it 
was  stale,  sometimes  because  it  was  not  bright  He  at 
length  ceased  to  deal  with  the  Plaintiffs,  whereon  they 
sued  him  for  the  residue  of  the  money  due  on  the  pro- 
missory note,  having  already  received  their  125.  in  the 
pound  on  the  amount  thereof 

The  Plaintiffs  gave  evidence,  that  the  beer  sent  to  the 
Defendant  was  taken  from  the  same  butt  from  which 

N  n  3  other 
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18).8.       other  public  houses  were  supplied ;   and  that  their 

^.^:  .ir       customers  in  general  did  not  complain,  though  occa- 
Thornton      .       „     ,        °  ^    ,      ,  r™    ^  ^    , 

V.  sionally  there  were  returns  of  the  beer.     The  Detend- 

Shjsrratt.  ant's  sale  had  decreo^  during  the  time  of  his  dealing 
with  the  Plaintiffs.  Dallas  J.  directed  the  jury,  that 
although  this  was  a  contract  of  which  he  greatly  dif- 
approved,  beiiig  for  twelve  years  without  qualification; 
yet,  that  as  it  was  a  contract  which  the  Defendant 
willingly  entered  into  for  his  own  benefit,  he  must  per- 
form it ;  and  that  the  question  Sqic  their  consideration  was, 
whether  the  Defendant  was  supplied  by  the  PlaintiJSfs 
with  good  imd  saleable  beer :  that  if  he  was,  he  was 
bound  to  take  it  from  the  Plaintiff,  and  was  not  dis- 
charged froni  his  note*  The  jury  found  a  verdict  for 
the  Defendant. 

Best  Serjt.,  now  moved  to  set  aside  the  verdict  and 
have  a  new  trial,  on  the  ground  that  the  balance  of  the 
evidence  was  in  favour  of  ihe  Plaintiffs,  the  only  im- 
perfections proved  in  the  beer,  being  that  it  was  some- 
times stale,  whereas  the  proper  degree  of  staleness  was 
merely  a  matter  of  taste^  and  sometimes  thick,  which 
was  no  real  defect  in  the  quality  of  the  beer,  and  only 
affiscted  its  appearance  to  the  eye.  It  was  incumbent 
on  the  Defendant  to  have  shewn,  if  the  fact  had  been 
so^  that  the  beer  was  not  marketable. 

Dallas  C.  J.    Although  at  the  trial  I  expressed  an 
opinion  in  favour  of  the  Plaintiffs,  yet  the  whole  trans* 
action  was  one  of  which  I  could  not  approve,  for  I  very 
*  much  disapprove   of  these   covenants   by  which  the 

brewer  gets  the  publican  into  his  power;  and  more 
especially,  in  a  case  like  the  present,  where  the  Plaintiffi 
have  drawn  in  the  Defendant  to  take  all  his  beer  from 
them  for  so  long  a  period  as  twelve  years.  I  hdd  it 
incumbent  on  the  Plaintiffi  to  shew,  that  the  beer  de- 
livered 
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livered  by  them  was  good  marketable  been    It  was       16 16. 
proved  by  the  Plaintiffs,  that  this  was  such  beer  as  they    •x^q^jj-.qj, 
usuaUy  supplied,  and  that  it  was  good;  but  then  they  v. 

admitted  frequent  complaints  and  frequent  returns  of  it ;  Shkbratt. 
and  two  witnesses  for  the  Defendant  proved  repeated 
complaints,  and  that  the  customers  of  the  Defendant 
often  returned  the  beer  sent  to  them.  The  whole  case 
was  B  question  for  the  jury,  and  they  have  decided  it. 
In  A  similar  case.  Lord  EUenbcrwi^  C  J.  strongly  r6- 
pi^obated  th<d  ootidtttt  of  a  brewery  which  I  shall  not 
name. 

BURitoUGH  J.  I  think  that  there  was  very  good 
gttHind  for  the  verdicts  It  is  admitted  that  the  beer 
was  not  bright^  and  unless  beer  is  bright  it  is  sddom 
Well  tast^,  and  therefore,  this  was  not  good  marketable 
been  These  contracts  are  very  prejudicial  to  the  health 
irf'the  subject.  It  is  not  a  case  in  which  the  Court  will 
interfere. 

Park  J.  concurring,  the  Court 

Refused  the  rule. 


Nn  4 
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iV«ir.9«  LeYTON  V.  SnEYO. 

ITicdecUr.  ^SSUMPSIT.  The  first  count  of  the  dedaratioii 
ti^theDe.  '^^  ^^^  ^®  Defendant  and  Henry  Guests  at  the 
ftadant  vauSa^  time,  &c  were  possessed  of  a  share  of  stock  called  the 
todktliatlM  ^Ijj^  ^^^  consolidated  Bank  annuities,  to  the 
liii  co4niitee  amoi^t  of  10,786/.  2s.  Sd^  of  the  capital  of  that  stod^ 
to  jom  with  iiien  standing  in  their  names  in  the  books  of  the  Go- 
fy^  or  vemor  and  Company  of  the  Bank  of  England,  and  of 
caunngtobe  the  value  of  7000L;  and  being  so  possessed,  in  con- 
2J^£j*^  sideration  that  the  Plaintiff,  af  the  request  of  the  De- 
Defendant  and  fendant,  would  agree  to  purchase  from  him  and  Gued  a 
lut  co-tniftee  p^^^  q(  tjjg  gjjgrg  ^f  ^^  g^id  stock  therein  mentioned,  at 
tfiCTilq  accord* 
ingly  tian«f«r  ^  ^^^  therein  stated,  for  every  100/.  of  the  said  stock  to 

certain  stock,  be  transferred  in  the  said  books  to  the  Plainli£^  on  a 
thSr  'ofn^  ^^*y  ^"  ^'^®  declaration  named,  the  Defendant  undertook 
namct,  and       that  be  would  procure  Guesl  to  join  with  him  in  trans- 

breadu    The  ferring  or  causing  to  be  transferred,  and  that  Guest  and 

proof  ni  sup" 

port  of  the       ^^^  Defendant  should  accordingly  transfer  or  cause  to  be 

dedaration  transferred  in  the  said  books  to  the  Plaintiff  on  thesaid  day 
^^ndant  di-  ^"^^  P^^^  ^^  ^^^  ^^^  share  of  the  said  stock.  The  Plain- 
rected  hit  tiff  then  aveiTed,  that  he  relying,  &c.  agreed  with  the  De- 
Se!^^^^  fendant  to  purchase  of  him  and  Guest,  and  to  pay  them 
accordmgly  at  the  rate  aforesaid  for  the  said  part  of  the  said  share  of 
add  the  same,  the;  said  stock ;  and  that  though  he  was  ready  and  willing 
her  to  the  ^^  accept  a  transfer  of  such  part  of  the  said  shares  &&,  yet 
Plaintiff  for 

time,  and  informed  the  Defendant  thereof  in  a  letter,  enclosing  the  power  of  attor* 
nef ;  that  the  Defendant,  by  lettery  acknowledged  the  receipt  of  it»  and  wrote  that 
he  had  signed  the  power,  and  had  forwarded  it  immediately  to  his  co-trustee ; 
that  the  stock  not  being  transferred  at  the  day  appointed,  the  Defendant  in  subse- 
quent letters  to  his  bankers^  treated  the  loss  as  one  which  must  be  borne  either  by 
himself»  or  the  cgjtui  que  trusty  and  acquitted  the  bankers  of  doing  wrong  in  making 
the  sale.  The  Plaintiff  was  nonsuited  :  Held»  that  the  contract  was  a  mere  condih 
.tional  contract  by  the  Defendant  to  concur  with  his  co-trustee  in  the  sale,  and  that 
the  nonsuit  was  well  directed. 

that 
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that  the  Defendant  did  not,  nor  would  procure  when  he        1818. 
was  requested  so  to  do^  nor  had  procured  Guesi  to  join     V««L^  ' 
the  Defendant  in  transferring  or  causing  to  be  trans-  ^^ 

ferredy  nor  had  they  transferred  or  caused  to  be  trans-  Snktd. 
ferred  to  the  Plaintiff  in  the  said  books,  &c  whereby,  &c. 
Another  set  of  counts  stated  that  the  Defendant  under- 
took that  he  would  deliver  or  cause  to  be  delivered  to 
the  Plaintiff  a  power  of  attorney,  duly  executed  by  Guest 
and  the  Defendant,  to.  authorise  the  transfer :  another 
set  of  counts  stated  an  undertaking  by  the  Defendant  for 
the  delivery  of  such  powers  to  the  Plaintiff's  bankers, 
and  the  money  counts  were  added.    Plea,  nan  tusunipstt. 

The  following  &cts  were  given  in  evidence  at  the 
trial  before  Park  J.,  at  the  London  sittings  after  the  last 
term*    The  Defendant  was  co-trustee  with  Guest  under 
a  marriage  settlement,  and  had  directed  his  bankers  to 
effect  the  sale  of  3030/.  6s.  stock,  standing  in  the  names 
of  Guest  and  himself,  in  the  three  per  cents.,'  which  they 
accordingly  did  on  the  22A  Februaiy,   1817,  through 
Brown,  their  own  broker,  to  the  Plaintiff  in  this  action, 
who  was  also  a  broker,  for  the  1  ith  March  following,  and 
they  sent  the  account  down  to  the  Defendant,  in  a  let- 
ter, dated  the  25th  February,  1817,  enclosing  the  power 
of  attorney  for  execution.     On  the  3d  of  March  follow- 
ing, the  Defendant  wrote  in  answer :    "  The  power  of 
attorney  you  sent  me,  I  signed,  and  forwarded  imme- 
diately to  my  co-trustee,  Mr.  Guest!^     In  the  power  of 
attorney  sent,  Guesfs  name  was  mis-spelled,  and  another 
power  of  attorney  properly  spelled  and  executed,  was 
sent  to  other  bankers,  who  sold  out  a  similar  quantity  of 
stock,  standing  in  the  name  of  Guest  and  the  Defendant, 
to  another  purchaser.      In  the  mean  time  the  price  of 
the  stock  rose,  and  the  bankers  were  called  on  by  the 
Plaintiff  on  the  settling  day  to  make  good  the  defici- 
ency.   On  the  31st  March,  the  Defendant,  in  answer  to 
a  letter  from  the  bankers  to  him,  stating  the  situation  in 

which 
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mig^  which  bis  orders  had  placed  them,  recognised  his  former 
order^  and  lamented  thut  he  had  been  induced  to  sgn 
the  power  of  attorney  sent  to  the  other  bankers ;  and  oo 
the  8th  Marchf  in  a  letter  to  his  bankers^  he  treated  the 
loss  as  one  which  must  be  borne  either  by  himself  or 
the  husband  of  the  party  for  whom  he  was  a  trustee; 
and  stated  that  it  could  not  be  supposed  by  any  of  the 
parties  that  the  bankers  had  acted  wrong.  Part  J.  dkl 
not  think  that  the  Plainti£F  could  recover  on  this  evi- 
dencci  and  directed  a  nonsuit. 

JJaaanquet  Serjt.  now  moved  to  set  aside  the  nonniit 
and  have  a  new  trial.  If  the  Plaintiff  had  stood  on  the 
ground  that  one  co-proprietor  of  stock  can  hind  his 
companion  as  a  partner  can,  he  would  have  sued  both 
Guat  and  the  Defendant :  but  he  sues  on  the'Defiend- 
ont's  contract  that  he  would  cause  his  co>tnistee  to 
transfisr.  The  Defendant  gave  the  order  to  his  banken 
to  sell ;  they  did  sell,  and  the  Plamtlff  contracted  to 
purchase  it ;  and  it  is  clear  law,  that  if  one  assume  an 
authority  for  another  which  he  has  not,  an  action  lies 
against  him  on  that  contract.  East  India  Ccmpafq  f* 
Hendey.  {a)  If  A*  assume  to  sell  stock,  standing  in  the 
names  of  twenty  who  have  given  him  no  authority,  he 
will  be  liable  on  his  contract.  The  only  question  thea 
is,  whether  the  Plaintiff  has  made  out  his  case,  that  the 
Defendant  did  assume  such  authority.  That  the  De- 
fendant did  assume  this  authority  is  dear,  from  his 
order  to  his  bankers,  and  his  subsequent  reoogoitioos 
by  the  letters  of  March  and  AprUj  in  the  latter  of  whidi 
he  acknowledges  his  liability,  and  acquits  his  bankers  of 
doing  wrong  in  obeying  his  orders.  The  stock  was  sold 
before  the  power  was  executed,  and  for  the  return  of 
the  power;  and  this  was  with  the  knowledge  of  the  De- 

(a)  lEjp.  MP.&iii. 

fendant. 
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fendant    His  contract,  therefore,  was  a  contract  that 
Gueai  should  traosfer  this  stock. 

Pallas  C.  J»  You  say.  Brother  So^anguei^  that  this 
was  evidence  to  go  to  a  jurj,  that  the  De&ndant  con- 
tracted with  the  Fkiintiff  that  Quest  should  transfer  the 
stock  in  queiUon.  Now  it  seems  to  me  to  be  evidence 
of  a  mere  conditional  contract  on  the  part  of  the  De- 
fendant, to  concur  with  the  other  trustee  in  the  sale. 


MS 


IS  18. 
•  8nnr0» 


Pahk  J.  of  the  same  opinion. 

^UBROUGH  J.  I  cannot  discover  any  evidence  to  shew 
that  the  Defendant  ever  made  an  absolute  bargain  or 
that  he  agreed  to  procure  Guest  to  make  the  traiisfeiv 
The  bargain  i^pears  to  me  to  be  wholly  conditional  ( 
nor  is  there  any  evidence  that  it  was  ever  contemplat&d, 
buttha  t  the  transfer  was  to  be  the  joint  act  of  the  De* 
fendant  and  his  co-trustee. 

Rule  refused. 


BdRBABAiLB  and  Others  v.  Brunton  atad 
Others. 


Nov*  io« 


n^HE  Plaintiffii  declared,  that,  in  consideration  that  x.  Under  an 
they,  at  the  Defendants*  request,  had  bought  of  the  ^J^^^'^^ 

Defendants,  and  the  Defendants  had  sold  and  delivered  links  of  a 

warranted 
chain  cable 

broke,  and  that  thereby  the  chain  cable  and  an  anchor  to  which  it  wu  attached  were 

mrhoUy  lost,  it  is  sufficient  to  prove  that  a  link  of  the  chain  cable  being  broken,  the 

pfilot)  for  the  preservation  of  the  ship  and  crew,  slipped  the  cable,  and  that  the 

anchor  and  chain  cable  were  thereby  lost. 

a.  Held,  also,  that  under  the  warranty  of  the  cable,  the  Fkuntifis   might,  in 

addition  to  the  valu6  of  the  cable,  recover  the  value  of  the  lost  andior,  to  which  the 

hmfficient  cable  was  attached. 

to 
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1818.        to  the  HaintiflEs  a  chain  cable,  as  a  substitate  for  a  rope 
jLnnAnATtx  ^Wc  of  Sixteen  inches,  for  the  use  of  the  Plaintifi*  ship 
V.  InduSf  the  Defendants  warranted  that  the  chain  cable 

BauHXOK*     should  last  two  years ;   that  the  Flaintifis  used  the  diain 
cable  from  time  to  time  until  it  broke ;  and  that,  in  breadi 
of  the  warranty,  the  chain  cable  did  not  last  two  years,  as  a 
substitute  for  a  rope  cable  of  sixteen  inches,  but,  on  the 
contrary,  that  within  the  two  years,  and  while  the  Plam- 
tifis'  ship  was  held  by  the  chain  cable,  one  of  the  linb 
thereof  broke,  and  thereby  the  chain  cable  and  an  andior 
of  the  Flaintifis,  to  which  the  chain  cable  was  affixed, 
were  wholly  lost  to  the  Flaintifis.   The  Defendants  plead- 
ed the  general  issue.    Upon  the  trial  of  the  cause^  before 
Park  J.,  at  GuildAallj  at  the  sittings  after  last  Trinity 
term,  it  was  proved,  that  while  the  slup  was  riding  at 
anchor  at  the  mouth  of  the  Ganges^  in  a  dangerous  po- 
sition, between  two  reefs  of  rocks,  one  of  the  links  of 
the  chain  cable  was  discovered  to  have  sepai*ated,  and 
that  the  pilot,  being  unable  to  get  in  the  part  of  the 
cable  in  which  the  broken  link  was  situate,  deemed  it 
necessary,  for  the  preservation  of  the  ship  and  crew,  to 
slip  the  cable  and  run  to  sea,  which  was  accordingly 
done^  and  that  both  the  cable  and  anchor  were  thereby 
lost.    The  cable  in  question  was   warranted  for  two 
years,   as    a   substitute  for   a  rope   cable  of  sixteen 
inches.     The  jury  found  a  verdict  for  the  Flaintifi  for 
358/.  15.  8^^,  being  the  value,  as  well  of  the  lost  anchor 
as  of  the  cable. 

Lens  Seijt.  now  moved,  either  to  set  aside  the  verdict 
and  have  a  new  trial,  or  to  reduce  the  verdict  by  de- 
ducting therefrom,  the  value  of  the  anchor.  He 
founded  his  claim  to  the  first  part  of  his  application 
upon  the  ground  of  a  variance  between  the  evidence  and 
.  the  averment  that  the  loss  of  the  anchor  was  occasioned 
by  the  breaking  of  the  cable ;  for  the  evidence  was,  that 

the 
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the  loss  was  not  an  immediate  consequence  of  the  break-        1818. 

ing  of  the  chain  cable,  but  that  the  pilot  and  master,  in 

their  alarm,  respecting  Its  supposed  state,  slipped  the 

cable,  and  ran  to  sea,  whereby  he  contended,  it  appeared     Brumton. 

that  it  was  not  by  the  breaking  of  the  cable  that  the 

anchor  was  lost.    The  Plaintiff,  he  contended,  might 

have  recovered  for  this  loss  if  they  had  averred  it  in 

another  manner,  but  that  they  could  not  recover  on  this 

averment.     If  the  Plaintiffs  had  averred,  that  by  failure 

of  the  cable  tliey  were  obliged  to  slip  and  run  to  sea,  the 

Defendants  would  have  thereby  been  apprised  that  the 

Plaintiffs  intended  to  try  the  question,  whether  her  nin- 

ning  to  sea  were  a  consequence  of  the .  insufficiency  of 

the  cable. 

Secondly,  he  submitted,  that  the  Plaintiffit  could  not 
recover  for  the  loss  of  the  anchor  as  for  a  loss  conse- 
quent on  the  failure  of  the  cable ;  for,  though  the  anchor 
followed  the  insufficient  cable,  yet  this  was  a  conse- 
quence to  which  the  warranty  did  not  extend,  for  the 
cable  only  was  warranted.  The  principle  contended  for 
by  the  Plaintiffs,  would  render  the  Defendants  liable  for 
the  loss  of  the  ship,  if^  on  the  breaking  of  the  cable^  that 
event  had  happened. 

Dallas  C.  J.  >  The  Defendants  warrant  the  cable 
su£Bcient  to  hold  the  anchor,  and  it  is  proved  not  to  be 
sufficient.  The  holding  of  the  anchor  by  the  cable  is 
of  the  very  essence  of  their  warranty. 

Park  J.  The  use  of  a  cable  is  to  hold  the  anchor. 
Upon  the  breaking  of  the  link,  the  cable  became  in- 
sufficient to  hold  the  anchor,  and  the  pilot  then  or- 
dered it  to  be  slipped,  in  the  exercise  of  a  prudent 
discretion,  to  save  both  ship  and  cargo. 

The  Court  refused  the  application  on  both  grounds. 
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Nov.  19.      Ppiii  on  demise  c^  HoLBfES,  v.  Parby,  Clerk. 

After  ver-         HTHE  Defendant  not   having  quitted  at   Laiy-iay^ 

ment"aM^  a  181 8,  (in  pursuance  of  half  a  year's  notice  given  to 

tenant  for  not    him,)  a  farm  which  he  had  held  as  tenant  to  the  lessor  of 

quitting  pur-     ^^  Plaintiff,  the  latter  brought  an  ejectment,  and,  at  the 

suanttono-  /  ,      .      ,  ..     ^      • 

tice,  a  tubse-     Summer  assizes,  1818,  obtamed  a  verdict  for  the  premises. 

quent  distress    j^  the  October  next  after  the  verdict,  the  lessor  of  the 
lord  for  rent      Plaintiff  distrained  for  rent  due  at  Michaelmas^  1818, 

due  after  the     and  the  Defendant  paid  the  rent  and  the  costs  of  the 
v«dict,does      jjg^^^ 
not  waive  the 
notice  to  quit* 

Nor  is  k  any        Blossd  Seijt,  now  moved  to  arrest  the  judgm^t,  and 

settmg  attde      ^^7  ^^^  execution  of  the  writ  of  possession,  contending, 

the  verdict,  or  that  by  the  distress  the  lessor  had  waived  the  notice  to 

tion"*^  ^*^"'  ^"^^  *"^  ^^^  verdict,  and  had  recognized  a  continuing 

tenancy;  and  that  it  was  competent  for  the  Defendant  to 

avail  himself  of  any  benefit  arising  to  himself  from  the 

distress. 

Dallas  C.  J.  The  distress  is  subsecjuent  to  tbe 
notice,  and  to  the  verdict,  and  the  Defendant  miglit 
have  disputed  the  right  to  distrain.  He  is  not  without 
remedy :  if  this  is  a  complete  waiver,  let  him  bring  bis 
ejectment,  but  there  is  no  ground  to  set  Qside  tbe 
verdict 

BuRRouGH  J.  Since  there  is  a  verdict,  there  can  be 
no  waiver  of  the  notice  to  quit ;  the  verdict  having  esta- 
blished the  fact  that  no  tenancy  subsisted,  the  Defend- 
ant might  have  disputed  the  subsequent  distress.  If 
the  distress  creates  a  new  tenure,  the  Defendant  may 

bring 
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bring  his  ejectment;  but  we  see  no  ground  to  destroy        1818. 
the  eflToct  of  this  verdict.     The  Defendant  haa  artfully 
paid  the  rent,  and  submitted  to  the  distress  for  the  sake 
of  raising  this  question. 

Rule  refused. 


3  A'^f^^  4ro 
Harris  t;.  Cook.  ^^.j^ 

nPHIS  was  an  action  upon  the  case  for  taking  an  ex-  tVliflf«»  io 
cessive  distress  on  premises  averred  to  be  in  the  *"  action 
parish  of  St.  George  ike  Martyr^  BkMmsbwnf.    Upon  ^cxceSve^*^ 
the  trial  of  this  cause  at  Westminster^  at  the  sittings  after  distruvy  the 
Trinity  term,  1818,  before  Pari  J.    Bosanquet  Serjt.,  ^J^\^ 
for  the  Defendant,  elicited  the  &ct  that  the  premises  in  the  pariA 
were  in  the  parish  of  St.  George^  Bloomsbury^  not  of  ^  ^^'  O^r^t 
St.  George  the  Martyr^  and   that   they  were  two  dif-  Bhonubun ; 
ferent  parishes,  which  in  common  parlance  bore  these  and  the  proof 

names ;  and  this  he  objected,  was  a  fatal  variance,  where-  ^*** . 

,  premises  were 

upon  Park  J.  nonsuited  the  Plaintiff.  In  the  parish 

of  St.  Geor^ff 

Lens  Seijt.  now  moved  to  set  aside  the  nonsuit,  and  ^^  variaii^' 
have  a  new  trial,  upon  the  ground  that  the  parish  was  was  held  to  be 
rij;htly  named  in  the  declaration,  for  that  there  was  but   ^^  * 
one  Saint  in  the  English  calendar  named  George^  and 
that  he  was  Saint  Geotge  the  Martyr  ;  therefore,  though 
there  were  several  parish  churches  dedicated  to  Saint 
George^  yet  all  churches  bearing  that  name,  wherever 
situate,  were  dedicated  to  St.  George  the  Martyr. 

Dallas  C.  J.  Parishes  which  derive  their  names 
from  tutelar  saints  must,  in  pleading,  be  distinguished 
by  the  vulgar  appellations  or  additions  of  those  saints. 

Park 
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Park  J.  It  is  well  known  that  the  church  of 
St.  GeorgCy  Bloomsburr/,  was  so  named  in  honor  of  King 
George  the  First,  in  whose  reign  it  was  built. 

BuRRouGH  J.  The  Court  cannot  know  whether 
there  be  not  more  than  one  Saint  George, 

Rule  refused. 


2^^^ ,,.  Leigh  v.  Patersok. 

If  a  Tender       HPHIS  was  an  action  brought  to  recover  damages  sus* 

has  Ume  until  ^^^  ^    ^^  Plaintiff,  by  reason  of  the  nonper- 

a  given  day  .  , 

to  deliver         formance  by  the  Defendant,  of  a  contract  which  he  had 

goods,  and  on  entered  into  for  furnishing  to  the  Plaintiff  a  certain 

wtei*  the  ^*  quantity  of  tallow,  to  be  delivered  in  all  December^  at 

prices  are  low,  65s,  per  cwL     The  Defendant  sufiered  judgment  to  pass 

he  refuses  to  ^y  default ;  and  upon  the  execution  of  the  writ  of  enquiry 

the  contract,  before  the  sheriffs  of  London^  it  was  proved,  that  on  the 

after  which  the  jg^  October^  the  Defendant  apprised  the  Plaintiff  that 

purchaser,*  not  ^^  goods  were  sold  to  another,  and  that  he  would  not 

rescinding)  is  execute  the  contract.     The  market  price  of  tallow  on 

cntidedto  ^^^^  j       ^^^  ^j^^  ^^     y^^^  ^^  ^j^^  3^^^  December 

recover  the  •'  t     i         i 

difierencebe-  the  price  was  81 5.  per  C(x>t. ;  and  the  Plaintiff  insisted, 

tweenthecon-  ^hat  he  was  entitled  to  the  difference  between  655,  and 

the  higher  ^^^'J  ^^  P"^®  ®^  ^^  ^^^  .^*y>  ^^^^^  ^^  Defendant  had 
price  which  for  performance  of  his  contract :  but  the  under-sheriff 
ot\hrU8\^  (conceiving,  that  if  the  Plaintiff  did  not  acquiesce  in  the 
appointed  for  Defendant's  renunciation  of  the  contract,  he  might  on 
the  fulfilment  the  day  when  he  was  apprised  of  it,  have  gone  into  the 
^^^^^  '  market  and  supplied  himself  with  the  requisite  quantity 
of  tallow  at  lis.)  held,  that  the  Plaintifi^  therefore^  was 
entitled  to  recover  no  more  than  the  difference  between 

65^ 
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€Ss.  and  7l5.;  and  the  jury  found  their  yerdict  in  con-       1818. 
fbnnity  to  that  direction. 


LnoH 

V. 

Vatighan  Serjt.  had,  on  a  former  day,  obtained  a  rule   PATiasoir. 
nisi  to  set  aside  this  verdict,  and  execute  a  new  writ  of 
enquiry ;  against  which, 

Letis  Serjt.  now  shewed  cause,  contending,  that  after 
the  Defendant  had  peremptorily  renounced  his  engage- 
ment, and  sold  the  goods  to  another,  the  Plaintiff  being 
under  no  uncertainty  about  it,  ought  not  to  be  allowed 
to  extend  his  loss  beyond  that  amount,  which  was  then 
ascertained  by  the  unequivocal  declaration  of  the  De- 
fendant. 

Dallas  C.  J.    The  contract  being  mutually  made, 
could  only  be  dissolved  by  the  consent  of  both  parties ; 
it  could  not  be  dissolved  by  the  one  without  the  con- 
sent of  the  other.     The  Defendant  had  a  right  to  de- 
liver the  tallow  at  any  time  before  twelve  at  night  on 
the  3 1  St  of  December ;  he  bad  all  that  month  to  deliver  it 
in,  and  the  Plaintiff  was  bound  to  receive  the  tallow  at 
any  moment  until  after  the  S 1  st.    It  is  said,  that  he  might 
have  bought  other  tallow  in  the  market:  the  answer  is, 
he  wto  not  bound  to  do  so ;  but  further,  the  Defendant 
might  have  bought  other  tallow  in  the  market  on  the 
1st  ot*  October  or  any  subsequent  day,  and  have  de« 
livered  it  if  he  would.    The  price,  therefore,  which  is  to 
regulate  the  Plaintiff's   damages,  is  the  price  on  the 
31st  of  December. 

Park  J.  For  any  thing  that  appears,  the  Plaintiff 
never  assented  to  rescind  the  contract;  and  the  De- 
fendMit  might  have  delivered  the  tallow  at  any  moment 
up  to  the  3 1st  of  December^  and  the  price  on  that  day 
should  have  regulated  tKe  verdict  of  the  jury. 

Vol.  VIII.  O.o  BuaaouGH 
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1818:  Buhrough  J.    The  tlaintilF  was  not  bound  to  go 

into  the  market  and  buy.     He  never  assented  to  rescind 
the  contract:   therefore,   the  direction  of  the  under- 
FkrtBsdtt.    sheritf  to  the  jury  was  wrong. 

Rule  absolute. 


jvw.  XI.  Ganson  V.  Wells. 

A  layman,        HPHlS  was  an  action  brought  by  the  Plaintiff,  who  had 

lenee  of  the  contracted  with  the  rector  of  a  parish  for  the  tithes 

tithes  of  cer-  .       i  /•  .  , 

tain  closes,        of  certain  closes  for  one  year,   against  the  Defendant, 

which  the  rec-  ^hg  was  the  occupier  of  the  closes,  for  not  setting  out 

auction  in  se-  *^®  tithes.     Upon  the  trial  of  this  cause  before  Dal- 

paratelots  tos  C.  J.,  at  the  Norfolk  Summer  assizes,  1818,  it  was 

ewiyyca^^  jjroved  that  the  Defendant  had,  in  a  preceding  year, 

ficient  title  to  paid  a  composition  for  tithes  to  the  Plaintiff;  but  it  also 

enable  him  to    appeared,  that  the  rector  of  the  parish  was  in  the  habit 
recover  on  the  n*  ii  -•  ii 

stat.3&3£^6.  of  annually  setting  up  to  sale  by  auction,  in  several  lots, 

for  not  setting  the  tithes  of  every  separate  close  in  his  parish.    For 

tf  L^proti^*'    the  Defendant,  it  was  objected  that  the  Plaintiff  did 

that  he  re-       not  shew  a  sufficient  title  to  the  tithes  to  enable  him  to 

ceived  pay-       recover,  unless  he  derived  it  from  the  rector  by  some 

ment  for  tithes  « 

in  a  former       instrument  in  writing :  but  Dallas  C.  J.  referring  to  the 

year.  PtrDal'  case  ot  Hartridge  v.  Gibbs  (a),  held  that  it  was  suffident 

Nut  PHiu.       proof  of  title,  that  the  Defendant  had  paid  the  Plaintiff 

a  composition  for  tithe  in  a  preceding  year. 

After  verdict  for  the  Plainti£^ 

Copley  Serjt.  now  moved  to  set  it  aside^  and  have  a 
new  trial,  upon  the  ground,  (amongst  others),  that  inas- 
much as  the  rector  was  proved  to  have  annually  let  the 

(a)  %  Sil<uf.  M  P.  \%SQ.  5th  edit. 

tithes 
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tithes  of  the  several  closes  in  his  pansh  to  a  new  tenant, 
anc)  no  evidence  qf  the  demise  to  the  Plaintiff  in  the 
year  in  qu^dpn  was  produced,  the  fact  of  payment  of  ^ 
composition  to  the  Plaintiff  in  a  former  yea^  did  not 
proye  the  Plaintiff's  title  to  the  tithes  b^  the  present 
year.  The  case  cited  is  distinguishable^  because  there 
the  Plaintiff  was,  at  the  time  of  the  former  payment  to 
him,  in  possession  of  the  tithes  of  the  whoje  parish, 
whence  the  presumption  of  his  continuing  title  might 
well  arise ;  but  not  so  her%  where  the  tithes  were  divided 
into  small  portions,  and  die  occupiers  were  pontinufdly 
changed. 

The  Qnnif  however,  held,  that  as  this  point  had  not 
fafseii  made  at  the  trial,  they  could  not  now  entertain 
il^  and 

Jlefiiscid  t|ie  rule. 


FOORD  Vf  WpLLSOK.  i^^^  ^^ 

QOV£NANT.    The  Plaintiff  declared,  that^  by  loi  Theasiigiior 
indcfitiw^  dated    tlie    11th   October,   1816,    ^^^^^ 
made  between  the  Defendant  of  the  one  part,  and  the  he  had  not  at 
Flatatiff  of  tiie  other  part,  (after  reciting,  thfit  by  an  in-  any  time  done 
deiftve  rf  leasee  dated  the  2nd  January,  J1809,  nude  ^^^^ 
between  GtBotge  Moss,  Thomas  Moss,  and  H.  SL  Ball,  mites  atngned 
of  the  <we  fwirt,  «nd  the  Defendant  of  the  other  part,  ^^^^ 
Create  Mm9  Thmas  Moss,  wd  H.  S.  Ball,  demised  to  and  that,  not- 

withstanding 
any  such  act, 
tla^ldase  wat  l  good  atad  snbttstttig  lase^  and  thai  the  Oefendaiil^  at  the  time  of 
;  ihe  aaiigimient,  'had  in  himself  good  right  to  waaga  the  pmmises  in  marnier 
mfli4:  Htl^  that  the  covenant  that  the  assignor  had, good  right  to  asngn,  was 
^^  1  and  rcsbained  to  liii  own  acts  oiily.  '* 

O  o  2  "  the 
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FOORD 


1818.  the  Defendant,  his  executors,  administrators,  and  assigns, 
a  certain  messuage,  situate  at  Vauxhallf  then  in  the 
possession  of  the  Defendant ;  to  hold  the  same  unto  the 
W0U9QN.  Defendant,  his  executors,  administrators,  and  assigns, 
from  the  24th  June,  1810,  for  the  term  of  21  years,  at 
a  certain  yearly  rent ;  and  also  reciting,  that  the  Plaia- 
tiff  had  contracted  with  the  Defendant  for  the  absolute 
purchase  of  his  interest  in  the  said  messuage  and  pre- 
mises, for  the  residue  of  the  said  term  of  2 1  years,  for 
a  certain  sum  of  money;)  it  was  witnessed,  that  the 
Defendant,  in  pursuance  of  this  contract,  and  in  con« 
sideration^of  the  purchase-money,  did  assign  and  set 
over  to  the  Plaintiff  the  said  messuage  and  premises; 
to  hold  the  same  unto  the  Plaintiff,  his  executors,  admi- 
nistrators, and  assigns,  for  all  the  residue  then  unexpired 
of  the  said  term  of  21  years,  subject  to  the  payment  of 
the  rent,  and  the  observance  and  performance  of  the 
covenants  therein  contained :  and  that  the  Defendant, 
by  the  same  indenture  of  assignment,  did  covenant  with 
the  Plaintiff  (among  other  things)  <<  that  he  the  De- 
fendant, at  the  time  of  the  sealing  and  delivery  of  that 
indenture,  had  in  himself  good  right,  full  power,  and 
lawful  and  absolute  authority  to  grant,  bargain,  sell, 
assign,  transfer,  and  deliver  the  said  messuage  and  pre* 
mises  nnto  the  Plaintiff,  his  executors,  administraton^ 
and  assigns,  in  manner  aforesaid,  and  according  to  the 
true  intent  and  meaning  of  the  said  indenture." 

The  Plaintiff  then  averred,  that  the  Defendant  had  not 
in  himself,  at  the  time  of  the  sealing  and  delivery  of  the 
assignment,  good  right,  fiiU  power,  and  lawfol  and  ab- 
solute authority,  to  grant,  bargain,  sell,  and  assign  the 
messuage  and  premises  therein  mentioned,  and  thereby 
assigned  to  the  Plaintiff,  his  executors,  administrators, 
and  assigns,  according  to  the  true  intent  and  meaning 
of  the  indenture  of  assignment ;  but  on  the  ocNitrsiy 
thereof  that  the  Defendant  then  had  in  himself  good 

right, 
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FOOBD 


right,  ftill  power,  and  lawftil  and  absolute  authority,  to       1818. 
grant,  bargain,  sell,   and  assign  a    part  only,  to  wit, 
three  undivided  fourth  parts  of  the  messuage  and  pre- 
mises, the  other  fourth  part  thereof,  at  the  time  of  the     Wilbon. 
sealing  and  delivery  of  the   indenture  of  assignment 
belonging  to,  and  the  legal  title  of  and  in  the  sam^ 
being  then  and  from  thence  hitherto  legally  vested  in 
George  Mossj  Thomas  Moss,  and  3.  Payne^  in  trust  for 
Charlotte^  the  wife  of  H.  S.  Balls  and  which  trustees, 
having  good  and  sufficient  and  lawiul  right  and  title  to 
the  said  one*fourth  part  of  the  same  messuage  and  pre- 
mises, afterwards  and  during  the  residue  of  the  said 
term  of  21  years,  to  wit,  on  the    1st  November^  181^ 
under  and  by  virtue  of  such  lawful  title^  demanded  from 
the  Plaintiff  a  great  and  increased  rent  for  their  one- 
fourth  part  of  the  same  messuage  and  premises;   and 
in  default  of  his  agreeing  to  pay  the  same  for  the  re- 
sidue of  the  said  term  of  21  years,   had  threatened  to 
eject  and  remove,  and  had  right  and  power  to  eject 
him  from  the  possession  and  enjoyment  of  such  one- 
fourth  part  of  the  sud  messuage  and  premises ;  and  that, 
in  order  to  retain  the  possession  thereof  he  had  been 
forced  to  consent,  and  had  consented  to  pay  such  in« 
creased  rent  for  that  one-fourth  part  of  the  messuage 
and  premises,  for  the  residue  of  the  said  term  of  21 
years,  contrary  to  the  effect  of  the  covenant  of  the  De- 
fendant    The  Defendant  craved  oyer  of  the  indenture^ 
by  which  it  appeared,  that  the  covenants  for  title  with 
the  Plaintiff  were,  "  that  he  (the  Defendant)  had  not,  at 
any  time  theretofore,  made,  done^  committed,  or  suffered 
any  act,  deed,  matter,  or  thing  whatsoever,  whereby  or 
by  reason  whereof  the  said  messuage  and  premises,  or 
any  part  thereof,  were,  could,  should,  or  might  be  im- 
peached,  charged,    incumbered,  or  affected,  in  titles 
estate^  or  otherwise  howsoever;  and  that  for  and  notwith- 
standing any  such  act,  deed,  matter,  or  thing,  the  lease 

O  o  3  was 
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181 8,  case  there  is  no  need  to  seek  for  the  intention  of  the  De- 
fendant. He  covenanted  that  he  had  not  done  any  act 
whereby  the  premises  assigned  could  be  incumbered  or 
affected  in  title,  and  that  for  and  notwithstanding  any  such 
act  the  lease  was  valid,  and  that  at  the  time  of  the  sealing 
and  delivery,  he  had  in  himself  full  power  and  lawiiil 
and  absolute  authority  to  assign  the  premises  in  manner 
aforesaid.  }^gw  can  it  be  urged  with  the  roost  remote 
hope  of  success,  that  this  latter  covenant  is  independent 
of  those  which  precede  it?  or  in  other  words,  can  it  be 
said,  that  the  words  *<  and  that"  are  not  copulative 
here;  But  the  case  does  not  even  stop  here ;  the  cove- 
nant concludes,  as  if  to  prevent  the  possibility  of  mis- 
construction, with  the  words  <<  in  the  manner  afore- 
said," —  words  which  clearly  point  out  that  the  former 
part  of  the  instrument  is  to  be  looked  to,  in  order  to 
ascertain  the  sense  in  which  the  covenant  is  to  be  taken. 
And  this  brings  me  to  the  case  of  Brooming  v.  Wright^ 
in  which  the  very  same  expression  is  used.  Lor^  £(- 
don's  judgment  in  that  case,  in  which  much  stress  was 
laid  upon  the  expression  last  adverted  to,'  and  the  in- 
tention of  the  parties  to  be  collected  from  the  instrument, 
is  fully  confirmed  by  Mr.  Justice  Btdler^  ^one  part  of 
whose  judgment  seems  almost  as  if  it  had  been  pro- 
nounced on  the  case  before  the  Court  <*  Covenants  being 
intended  for  the  benefit  of  the  party  conveying^  let  us 
see  how  this  Defendant  has  protected  himself.  He  has 
expressly  told  us  in  one  part  of  the  deed  that  he  means 
to  covenant  against  his  own  acts ;  and  are  we  to'  say, 
that  he  has  in  the  same  breath  covenanted  against  the 
acts .  of  all  the  world  ?  This  would  be  highly  incon- 
sistent. If  the  Court  is  driven  to  say  that  these  two 
covenants  must  stand  together,  they  must  do  so,  by 
pronouncing  judgment  on  the  words  of  this  particular 
clause,  and  shutting  their  eyes  against  all  the  other  parts 

of 
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of  the  deed.''(a)  When  it  is  intended  to  make  the 
oovenant  general,  it  is  usual  to  covenant,  as  in  Haatell 
'  V.  Bichards,  against  acts,  <*  by  any  other  person  or 
persons  whatsoever."  The  cases  of  Gains/brd  v.  GiiffUh^ 
and  the  distinction  there  taken  between  that  case  and 
JSroughion  v.  Cormajf^  together  with  the  case  of  Peles  and 
JeruUs  [b\  and  indeed  all  the  prior  cases,  were  discussed 
in  Browning  v.  Wright.  That  case  has  never  been 
shaken,  but  has  often  been  recognised.  In  H&weU  v. 
Bichards  it  is  recognised  by  Lord  Ellenboraughj  as  a  case 
^  in  which  almost  all  the  cases  are  collected  and  con- 
sidered:" an^  in  Barton  v.  Fitzgerald^  Mr.  Justice 
Batfley  recognises  the  doctrine  laid  down  by  the  Court 
in  Brcnxming  v.  Wr^hty  and,  having  distinguished  it 
finom  the  case  then  before  the  Court,  says,  *<  there  was, 
therefore,  a  clear  intent  apparent  in  that  case,  to  restrain 
the  general  words  relied  on."  I  cannot  distinguish  this 
case  in  principle  from  that  of  BrcnmUng  v.  Wright^  and 
am  of  opinion  that  the  Defendant  is  entitled  to  -  judg^ 
ment. 


1818. 


Park  J.  On  the  mere  reading  of  this  covenant,  con- 
nected as  it  is  by  the  words  '*  and  that,"  with  what 
precedes  it,  common  sense  would  require  that  it  should 
be  construed  as  a  qualified  covenant.  But  when  to  this 
obvious  construction  is  added  the  authority  o(  Brooming 
V.  Wrightf  the  case  becomes  clear  beyond  all  doubt. 


BuRROUGH  J.  The  words  in  this  case  following  in 
one  connected  series  prevent  the  possibility  of  miscon- 
struction. I  have  carefully  perused  the  case  otBroam^ 
ing  V.  Wright.  The  only  shade  of  difference  between 
the  cases  is,  that  here  there  is  an  assignment  of  a  lease, 
whereas   there  the  conveyance  was  in  fee:    with  that 


{a)  %B.l^  P.  a6. 


inodifi« 
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1818*       modification  the  case  is  the  same  as  the  present,  and 
'^TT^I*^     is  in  my  opinion  precisely  in  point. 

Judgm^t  for  the  Defendant  {a) 


If. 

WfifiOK. 


(^}  See  Nind  y.  AfanMi,  i  Brad.  &  Sa^.  $19. 


Nov.  14-  Vaksandau  V.  CoRsBiE  and  Another. 


The  acceptor       ASSUMPSIT.     The  declaration  stated,  that  in  coa- 

of  an  accom-     Jti     ,      "    , 

modation  biU»  sideration  that  the  Plaintiff  for  tl)^  accommodation 

drawn  by  the  and  at  the  request  of  the  Defendants,  would  accept  s 
before  bank-  certain  bill  of  exchange  drawn  by  the  Defendants  oa 
ruptcy,  de-  the  Plaintiff,  (and  whereby  the  Defendants  required  the 
^^*^Sj1  P^^'^^i^J  ^^^^  months  after  the  date  thereof,  to  pay  to 
after  their  their  order,  102U.  5^.  ^d.^)  ^d  would  deliver  the  same 
bankniptey  for  go  accepted  to  the  Defendants,  in  order  that  the  Defend- 
^  with  ^^^  might  negotiate  the  same  for  their  own  use  and 
funds  to  pay  benefit  \  the  Defendants  undertook  to  provide  the  Plain- 
^e^whrob  ^^^  ^-^  money  for  the  payment  thereof,  when  die 
he  had  been  same  should  become  due  and  payable.  The  Plaintiff 
forced  to  pay  x]x&i  averred,  that  he,  confiding  in  that  promise,  did 
action,  and  accept  the  bill  and  deliver  the  same  so  accepted  to  the 
give  a  cogno'  Defendants  for  the  purpose  aforesaid ;  and  that,  al- 
^^  ^t  of  th  ^'^^"g'^  ^^  ^^^^  ^  accepted,  was  afterwards  negotiated 
bill,  and  had  by  the  Defendants  for  their  own  use  and  benefit,  and 
been  obliged  ^^  same  had  long  since  become  due,  yet  the  Defendants 
tate  in  order  ^^^  not  provide  the  Plaintiff  with  money  fpr  the  bill,  in 
to  raife  money  consequence  whereof,  the  Plaintiff  a(  the  time  when  the 
mentof^he  ^^^  became  due,  being  wholly  unprovided  with  the 
same.    The 

Defendants  pleaded  their  certificate.  The  Court  of  C.  P.  held  this  a  good  bar  under 
Stat.  49  G.  3,  c.  i%u  J.  8. ;  and  the  Court  of  K.  B.  afterwards  affirmed  the 
judgment. 

means 


IN  THE  Fifty-ninth  Year  op  GEORGE  IIL  S51 

means  of  paying  the  same,  was  sued  by  the  holders  1818. 
thereof  in  an  action  brought  against  him  as  the  acceptor 
of  the  bill,  and  was  obliged  to  pay  the  sum  of  301,  for 
the  costs  in  defending  such  action,  and,  having  no  suf- 
ficient defence  thereto,  was  obliged  td  give  a  cognovit  to 
confess  the  action ;  and  that  afterwards,  ieind  when  the 
amount  of  the  bill  of  exchange  and  interest  became 
due  and  payable  according  to  the  tenor  and  effect  of  the 
cognovit,  being  unable  to  pay  the  same,  he  was  obliged 
to  sfell  and  convey  to  one  Andrew  Burt  his  estate  and 
fnteriest  iii  a  certain  wharf  atid  premises  sitiiate  Ih  the 
parish  of  Saint  Maty  ttoiherhithe^  in  the  cbtinty  of  Surry, 
for  the  purpose  of  procuring  the  means  of  paying  the 
atnount  of  the  money  due  upon  the  bill,  by  reason 
Whereof,  the  Plaintiff  had  not  only  been  put  to  great  ex- 
pence,  but  had  suffered  under  great  ailxiety  of  mind, 
afad  had  been  greatly  injured  in  his  circumstance  and 
credit,  and  greatly  damnified  by  redsoti  of  hid  havifag 
been  obliged  to  sell  and  dispose  df  hils  wharf  and  pre- 
mises. The  Defendants  {^leaded  the  general  issue  atld 
their  bankruptcy,  and,  in  their  third  ^lea,  (after  stating 
the  fact  of  their  trading,  the  petitioning  creditor's  debt, 
the  issuing  of  a  commission  of  bankrupt,  under  which  they 
were  duly  declared  bankrupts,  the  publication  of  notice 
of  thq  commission  in  the  London  Oazette^  the  surrender 
of  the  Defendants,  and  that  the  Defendants,  aflerwfirds, 
duly  obtained  their  certificates  under  the  conmii^sion, 
l¥hiqh  certificates  afterwards,  and  after  the  commence- 
ment of  the  suit,  were  duly  allowed  and  confirmed  by 
the  theii  Lord  Chancellor ;)  averred,  that  before  the 
issuing  of  the  commission  of  bankrupt,  and  also  before 
fhe  Defendants  had  committed  any  act  of  bankruptcy, 
t\xe  Plaintiff  had  become  and  was  liable  for  a  debt  of  tlie 
Defendants,  upon  and  by  reason  of  the  bill  of  exchange 
in  the  declaration  mentioned,  and  which  bill  had  been 
draw*  by  the  Defendants,  and  iKXsepted  by  the  Plaintiff 
Tor  their  ^cotombdatlon,  and  tia4   been  negotiated 

by 
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by  the  Defendants,  and,  at  the  time  of  the  issaing  of 
the  commission,  remained  in  the  hands  of  divers  persons, 
being  creditors  of  the  Defendants.  And  that  after- 
wards, and  before  any  dividend  had  been  made  under 
the  commission,  the  Plaintiff,  so  being  liable  after  the 
issuing  of  the  commission,  paid  the  debt  for  which  he 
was  so  liable  to  the  holder  of  the  bill  of  exchange ;  and 
that  the  creditors,  who  had  not  proved  their  debts  under 
the  commission,  could,  and  yet  might  receive  under  the 
commission,  a  dividend  equal  in  proportion  to  their  debts, 
without  disturbing  any  dividends  already  made  under 
the  commission. 

To  this  plea  the  Plaintiff  demurred,  and  assigned  for 
cause,  first,  that  it  did  not  appear  with  su£5dent  cer- 
tainty by  the  plea,  that  the  cause  of  action  in  the  de- 
claration mentioned,  was  a  debt  capable  of  being  proved 
by  the  Pluntiff,  as  a  creditor  of  the  Defendants  under 
the  commission ;  and,  secondly,  that  it  did  not  appear 
that  the  cause  of  action  in  the  declaration  mentioned, 
being,  as  therein  stated,  uncertain  and  unliquidated 
damages,  could  have  been  proved  by  the  Plaintiff  as  a 
debt  under  the  commission  of  bankrupt. 


Lens  Seijt.,  in  support  of  the  demurrer^  This  is  not 
the  ordinary  case  of  an  acceptor  of  a  bill,  who,  on  having 
paid  it,  has  a  right  to  recover  from  the  other  parties  to 
the  bill :  but  this  action  is  framed  on  the  breach  of  a 
specific  contract  to  provide  the  money,  not  for  mere 
non-payment.  If  this  be  the  case,  the  sum  allied  to 
be  due  cannot  be  proved  as  a  debt  under  the  com- 
mission, but  is  in  the  nature  of  special  damages ;  and 
the  Plaintiff  is  not  a  surety  within  stat.  49  G.  8. 
c.  121.  (a)     That  statute  can  only  apply  to  such  debts 

and 


(a)  *^  In  all  cases  of  commis-  been  made,  or  under  which  the 
sions  of  bankrupt  already  issued,  creditors,  who  have  not  provedi 
under  which  no  dividend  has  yet     can  receive  a  dividend  eqoal  m 

proportioa 
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and  obligations  as  the  law  itself  would  raise..  The 
Plaintiff  may  never  have  paid  the  debt ;  he  may  never 
be  able  to  pay  it :  but  he  has  still  sustained  injury  by 
the  breach  of  a  special  contract,  and  incurred  a  liability, 
for  which  his  remedy  is  by  action.  To  bring  himself 
within  the  statute,  he  must  have  actually  paid  the  debt 
out  of  his  own  funds ;  but  in  this  case  he  is  to  be 
supplied  with  money  by  another  to  pay  it.      [2)a/- 


1818. 


Vansandau 

CORSBIE. 


proportion    to    their    respective 
debts,    without    disturbing   any 
dividend  aifready  made,  and  in  all 
cases  of  commissions    of  bank- 
rupts   hereafter    to    be    issued, 
where,  at  the  time  of  issumg  the 
commission,  any  person  shall  be 
surety  for  or  be  liable  for  any 
debt  of  the  bankrupt,  it  shall  be 
Uwfiil  for  such  surety  or  person 
liable,  if  he  shall  have  paid  the 
debt,  or  any  part  thereof  in  dis- 
chaige  of   the  whole  debt,  al- 
though he  may  have  paid   the 
same  after  the  commission  shall 
have  issued,  and  the  creditor  shall 
have  proved  his  debt  under  the 
commission  to  stand  in  the  place 
of  the  creditor  as  to  the  dividends 
upon  such  proof;  and  when  the 
creditor   shall   not  have  proved 
under  the  commission,  it  shall  be 
lawful  for  such  surety,  or  person 
liable  to  prove  his  demand  in  re- 
spect of  such  payment  as  a  debt 
under  the  commission,  not  dis- 
turbing the  former  dividends,  and 
to  receive  a  dividend  or  dividends 
proportionably   with    the    other 
creditors  taking  the   benefit    of 
such  commission,   notwithstand- 
ing such  person  may  have  be- 
come surety  or   liable    for    the 
debt  of   the  bankrupt  after  an 


act  of  bankruptcy  had  been  com- 
mitted by  such  bankrupt ;  provided . 
that  such  person  had  not  at  the 
time  when  he  became  such  surety, 
or  when  he  so  became  liable  for 
the  debt  of  such  bankrupt,  notice 
of  any  act  of  bankruptcy  by  such 
bankrupt  committed,  or  that  he 
was  insolvent,  or  had  stopped 
payment ;  provided  always  that ' 
the  issuing  a  commission  of  bank- 
rupt, although  such  commission 
shall  afterwards  be  superseded, 
shall  be  deemed  such  notice:  and 
every  person  against  whom  any 
such  commisfton  of  bankrupt  has 
been  or  shall  be.  awarded,  and 
who  has  obtained  or  shall  obtain 
his  certificate,  shall  be  discharged 
of  all  demands  at  the  suit  of 
every  such  person,  havingso  paid, 
or  being  hereby  unable  to  prove 
as  aforesaid,  or  to  stand  in  the 
place  of  such  creditor  as  afore- 
said with  regard  to  his  debt  in  re- 
spect of  such  suretyship  or  li- 
ability, in  like  manner,  to  all  in- 
tents and  purposes,  as  if  such 
person  had  been  a  creditor  before 
the  bankruptcy  of  the  bankrupt 
for  the  whole  of  the  debt,  in 
respect  of  which  he  was  surety, 
or  was  so  liable  as  aforesaid." 


lasCJ. 
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18 16.       las  C.  J.     Hiat  argument  would  apply  to  every  oase 
o^  accommodation    bills.      Park  J.     Suppose   an  ac- 
ceptor  of  an    accommodation    bill,    the   drawers   of 
CoRSBX^.     which  have  become  bankrupts,  had  borne  the  brunt 
of  an  action,  and    uicurred  great  costs ;    the   com- 
missioners   would    never    permit    him    to  prove    for 
those  costs,  but  only  for  the  sum  which  he  had  ac- 
tually paid.]    It  makes  a  material  difference  if  an  ac- 
ceptor accept  a  bill  for  a  drawer,  knowing  that  he  is 
solvent,  and  the  drawer  enters  into  a  special  agreemoit 
with  the  acceptor,  that  he,  the  acceptor,  shall  have  no 
occiision  to  advance  money  for  the  aocept^ce^  j^  sbaU 
be  provided  with  ^nds  by  the  drawer.    ZPatii.   The 
wotds  of  the  statute  are  not  merely  <*  where  any  per^n 
shall  be  surety  for"  the  words  immediately  fcUowing 
those  I  have  quoted  are,  '<  or  liable  to  any  debt  of  the 
bankrupt"]    This  never  was  a  debt  of  the  dcawen; 
it  cannot  become  such,  a  debt  until  after  the  lacoeptor 
has  failed  to  pay  his  acceptance :  if,  therefore,  the  ac- 
ceptor ppiys  this  billy  he  will  pay  his  own  debt  and  not 
that  of  ^e  drawers.    The  Plaintiff  here  has  taken  a 
special  agreement  lor  his  security,  has  dfiieUuned  on  tiMt 
security,  and  cannot  avail  himself  of  the  statute. 

Ccpley  Seijt.,  contra^  rdied  on  Stedman  v.  Mttrtih 
nant  (a)  as  in  point. 

Lem,  being  heard  in  reply  upon  Ae  case  cited,  ob- 
served that  the  judgment  of  the  Court  there  proceeded 
on  the  ground,  that  the  second  acceptance  was  a  new 
security  for  a  prior  debt,  and  that  in  paying  the  second 
bill,  the  acceptor  was  only  paying  the  same  debt  which 
he  was  liable  to  pay  upon  the  first  bill.  The  action  in 
that  cose  was  for  money  had  and  received,  the  aooeptor 

(a)  lzE4uU4%1* 

had 
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had  paid  the  bill,  and  the  point  now  before  the  Court       1818. 
did  not  arise. 


VAMSAMBAir 

Dallas  C.  J.  If  one  man  accept  a  bill  for  tfa^  ac-  6)it^BUi. 
commodation  of  toother,  and  the  party  accommodated 
undertake  to  provide  money  for  it  when  it  beciomes 
due,  and  fail  to  malce  such  provision,  though  all  this 
happen  before  the  bankrupt(^y,  and  the  acceptor  pay  the 
bill  after  the  bankruptcy,  and  though  there  be  no  counter 
bill  for  security ;  the  acceptor  who  pays  is  such  a  surety, 
that  he  may  claim  the  benefit  of  the  stat.  49  6.  3. 
c.  121.  s.  8. 

This  is  a  remedial  law  in  aid  of  the  bankrupt,  aftd, 
if  any  man  shall  pay,  after  the  commission  or  before, 
any  debt  for  which  he  has  r^adered  himself  liable  before, 
he  shall  be  permitted  to  prove  under  the  conmiission. 
Here,  the  Plaintiff  was  a  surety  before  the  bankruptcy ; 
and  having  reduced  the  damages  to  a  certainty  by  pay- 
ment after  the  bankruptcy,  he  may  now  come  in  and 
avail  himself  of  the  remedy  which  is  to  be  found  in  tho 
statute. 

Park  J.  This  statute  was  passed  for  the  relief  of 
bankrupts:  for  it  was  thought  very  hard,  that  their 
bankruptcy  should  not  discharge  them  from  those  sums 
which  were  paid  on  their  behalf,  and  so  became  debts, 
in  point  of  fact,  due  after  their  bankruptcy.  The  Court 
of  King's  Bench  in  Stedman  v.  Martinnanty  took  no 
notice  of  any  difference  as  to  the  form  of  action ;  an 
argument  which  has  been  pressed  on  us  to-day,  but  in 
which  I  cannot  at  all  concur.  In  the  case  of  every 
accommodation  bill,  there  is,  and  always  has  been,  from 
the  time  when  the  practice  was  first  resorted  to,  an  ex- 
press promise  to  provide  the  money  for  taking  up  the 
bill 

BUBROUOH 
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1818.  BuRBOuqiH  J.    If  it  had  not  been  for  the  case  of 

^ "  ■  ^  '■  ^    SUdman  v.  Martinnant,  I  should  have  thought  that  the 

Vansandau  i^^  ^^  ^^^  strongly  with  the  Plaintiff.     But,  after  the 

CoBSBiBi      decbion  in  that  case,  which  is  not  distinguishable  from 

that  now  before  us,  I  must  hold  a  different  opioiofi; 

and  I,  therefore,  concur  with  my  learned  Brothers.    As 

to  the  arguments  raised  on  the  difference  of  the  form  of 

action,  it  is  only  necessary  to  observe,  that  the  difference 

of  the  form  of  action  cannot  alter  the  law  in  this  case, 

which  is  the  case  of  every  accommodation  bill. 

Judgment  for  the  Defendants,  [a] 

\        (a)  Note*   See  the  judgment  in  this  case  affinsed,  in  errort  ta 
K.  B.,  3  B.  &f  ^.  13. 


iVw.  17.     Bird,  Demandant ;  Quilter,  Tenant ;  Tindal, 

Vouchee. 


Demand- 
ant's name 


TN  this  recovery  the  demandant  on  the  record  was 

^angedinaie-         Thomas  Bird, 
cavtrfi  with- 

^ intention  or  CopUy  Serjt.  moved  to  amend  it  by  substituting  the 
identity  of  the  name  oi  James  Bird  as  the  demandant;  and,  upon  bis 
party  or  pre-     reading  ^  deed  to  lead  the  uses  of  ja  recovery,  to  which 

deed  James  Bird  was  a  party,  without  more,  tlie  Conrt 

allowed  the  amendment. 

Fud. 
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1818. 

Edelsten  and  Another  v.  Adams.  Nov.  i;* 


COPLEY  Sent,  on  a  former  day,  had  obtained  a  rute  Atneod  of 
the  Dttfend^nt 

nisi  that  the  sum  of  95Z.,  which  had  been  deposited  ^eoolit^^^ 

on  the  behalf  of  the  Defendant  with  the  sheriffs  of  Z<7n-  the  sheriff  oa 

don  at  the  tiAie  of  his  arrest,  and  by  them  paid  into  the  t^«^l^end- 

bands  of  the  prothonotaries  of  this  court,  might  be  re-  gum  in  lieu  of 

stored  to  the  Defendant  or  his  attorney,  pursuant  to  the  ^»^  under  tut. 

act  (a),  bail  having  been  put  in,  and  the  Defendant  having  ^^^^ '  ^^j  ^  * 

surrendered  himself  in  discharge  of  such  bail,  on  an  afli-  wu  afterwards 

davit  which  stated  that  Hammack  paid  the  sum  into  the  P«t^in»  *nd  the 

^  Defendantt 

hands  of  tlie  sheri£&  on  the  Defendant's  arrest,  in  lieu  who  had  he* 

of  bul,  and  the  other  fiu:ts  mentioned  in  the  rule.  come  a  bank- 

nipt  after  the 
money  had 
Bed  Seijt.  now  put  in  an  affidavit,  which  stated  that,  beendeposited» 

since  the  money  had  been  so  paid,  the  Defendant  had  ^'^^^^  "* 
become  a  bankrupt;  and  shewed  for  cause  against  the  The  Court 
rule,  first,  that  under  the  stat  43  G.  3.  c.  46.  it  was  neces-  ^^^  ^^^ 
sary  not  only  that  bail  should  be  put  in,  but  perfected ;  j,   ^^  statute 
secondly,  that  the  rule  should  have  been  framed  for  to  order  the 
the  paying  back  of  the  money  to  Hammock^  who  had  JfW"^"'  °^ 
advanced  it,  and  not  to  the  Defendant  or  his  attome}' ;  the  Defendant, 
and,  thirdly,  that  the  Defendant  having  become  bank- 
rupt, the  money,  if  it  could  have  been  considered  his  be- 
fore the  bankruptcy,  was  now  become  the  property  of  his 
assignees.     Under  these  circumstances.  Best  contended 
that  the  Court  had  no  jurisdiction  to  order  the  money 
to  be  paid  to  the  Defendant. 

Cojfiey^  in  support  of  his  rule,  relied  on  tlie  cases  of 
Harford  v.  Harris  (&),    and  Chadwick  v.  Battye  (c),  ob- 

ifl)  43  O.  z*  ^•46.  u  %.      (b)  Antet  iv.  669*      (c)  ^M.bfS,  a8j. 
Vol.  VIII.  P  p  serving 
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1818.  serving  that  the  money  bad  been  merely  lodged  condi- 
tionally for  the  appearance  of  the  Defendant,  and  that 
the  condition  had  been  fulfilled;  that  the  money  was 
lodged  by  Hammock^  and  never  reduced  into  posses- 
sion by  the  Defendant,  and  could  not,  therefore^  be 
the  property  of  the  assignees;  and  that  there  was 
nothing  in  ^  this  case  to  take  it  out  of  the  ordinary 
course  of  similar  applications,  or  the  operation  of  the 
statute. 

Dallas  C*  J.     Before  the  stat.  of  the  4S  G.3.  c.46. 
the  Court  could  not  have  entertained  the  present  ap- 
plication.    Our  authority  in  cases   of  this  description 
is  derived  entirely  from  that  act;  and  the  question  will 
be,  whether,  under    that   act,   we   have    any   general 
equitable  jurisdiction,  or  whether  we  have  any  thing 
more  than  a  legal  jurisdiction.      (Here   his  Lordship 
read  the  second  section  of  the  act)     I  can  find  no 
latitude  of  discretion  here :  the  act  peremptorily  says 
that  the  money  deposited  shall  be  repaid  to  th^  De- 
fendant.    I  am  of  opinion  that  we  cannot,  in  a  case  of 
this  description,  go  into  a  collateral  trial  of  the  con- 
flicting interests  of  the  different  parties ;  an  inconveni- 
ence which  would  assuredly  frequently  arise  if  we  were 
to  depart  firom  the  plain  specific  direction  of  the  statote. 
Into  the  supposed  claims  of  the  assignees,  or  the  per- 
son who  paid  the  money,  I  do  not,   therefore,   now 
enquire;  nor  has  any  case  been  cited  to  us  in  which  the 
ordinary  course  of  proceeding  prescribed  by  the  statnte 
has  ever  been  infringed.     Looking,  therefore,  to  the 
plain  direction  of  this  statute^  I  feci  that  we  are  bound 
to  order  the  money  to  be  paid  over  to  the  Defendant. 
* 

Parr  J.  My  Brother  Best  wishes  us,  upon  this  or- 
dinary application,  to  discuss  the  relative  rights  of  no 
less  than  three  parties ;  namely,  the  rights  of  Hammadty 

who 


V* 
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who  paid  the  money,  the  rights  of  the  bankrupt,  and       1.818^ 
the  rights  of  the  assignees  of  the  bankrupt.    Into  these     ^•^^^ 
reUtiye  r%hts  I  am  of  opinion  that  w^  cannot  enquire. 
We  are  bound  by  the  statute;   and  that  directs  the 
r^>ayment,  of  the  money  deposited,  to  the  Defendant. 

BuBRouoH  J.  concurred. 

Rule  absoluie: 


Browne,  Clerk,  v.  Ramsden,  D.D.  JVbv*  if* 

rPHE  Plaintiff  declared,  that  by  the  law  and  custom  In  sn  action 

olEnglandf  rectors  and  vicars  for  the  time  being  ^^^" 

are  bound  to  repair,  support,  and  sustain  all  the  houses^  vicar  against 

buildings,  and  tenements  belonging  to  their  respective  !"•  P*^^^ , 

rectories  and  vicarages,  and  to  leave  the  same  so  sup-  tiff^dedand    ' 

ported  and  sustained  to  their  successors ;  and  that  ip  de-  that  the  De- 

fiuilt,  they  are  bound  to  satisfy  so  much  as  shall  be  I^!l^^^ 

expended  for  the  necessary  repairing  of  such  houses,  pmniiet  m 

&C. ;  and  then  averred,  that  the  Defendant  was  vicar  of  ^^f^  « 

ncht  of  "If 
Chesterton^  and  was  seised,  in  the  right  of  the  vicasag^  vkarage.  The 

(which  was  above  the  yearly  value  of  8L)  of  and  in  a  premiss  were 

certain  messuage  called  The  Vicarage-house^  together  ^^jjjj^ 

with  stables,  &c  &c.  and  appurtenances,  and  also  of  two  to  the  master 

other  houses,  two  cottages,  &c.  &c.,  and  g^ebe  lands,  j^'^frJ!^^' 

tktoaXe  Sit  Chesterton.   The  Plaintiffthen  averred,  that  the  ffi(f  college. 

Defendant  had  accepted  another  benefice^  and  had  been  CamMdgef 

inducted  into  possession  thereof;  and  that  the  Plaintiff  ^rmit  the 

ykarfbrthe 
.  time  bemg  to 
receive  the  rents  and  profits  (the  charges  to  the  lord*  and  expenses  for  necessary  re- 
paratioiN)  hong  first  deducted)  t  Hdd^  that,  as  there  was  no  seishi  m  the  vicar,  the 
Piaia^  coald  not  maiataia  thb  action. 

Pp  2  was 
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181& 


Browns 

V. 

Rambdbh. 


was  presented  to  and  duly  inducted  into  the  vicarage 
of  Chesterton:  and  that  the  vicarage-house,  stables,  &a, 
and  the  two  other  houses,  &c.,  of  which  the  Pldntiff  was 
seised  in  right  of  the  vicarage,  were  very  ruinous  and  in 
decay,  for  want  of  necessary  repairs ;  and  that  it  was 
necessaiy  to  lay  out  the  sum  of  2000/.  in  repairing  the 
same;  of  which  the  Plaintiff  gave  the  Defendant  notice, 
and  demanded  [the  same,  but  that  the  Defendant  re- 
fused to  pay  the  same.  Second  count,  for  committing 
waste,  by  pulling  down  certain  rooms  of  the  viouage- 
house^  and  pulling  down  the  cottages,  8cc. 

The  Defendant  suffered  judgment  by  default  as  to  the 
repairs  of  the  vicarage-house,  together  with  the  stables, 
&&,  and  the  glebe  lands;  but  pleaded  not  guilty  as  to 
the  charges  concerning  the  residue  of  the  premises. 

At  the  trial  brfore  EUenborough  C.  J.,  at  the  last 
Cambridge  Lent  assizes,  a  verdict  was  entered  for  the 
Plaintiff  for  2000/.  damages  and  AOs.  costs,  subject  to 
a  reference^  with  liberty  to  the  arbitrator  to  put  any 
question  of  law  which  might  arise  on  his  award,  for  the 
opinion  of  the  Court. 

The  arbitrator  taxed  the  damages  sustained  by  the 
Plaintifl^'as  far  as  the  same  related  to  the  messuage  called 
The  Vicarage'housej  together  with  the  stables,  bani% 
coach-house^  and  other  outhouses  and  gardens,  and  the 
glebe  land  in  the  declaration  mentioned,  and  as  to  which 
the  Defendant  had  suffered  judgment  by  de&ult,  at  the 
sum  of  4602. ;  and,  as  to  the  residue  of  the  matters  con- 
tained in  the  declaration,  to  which  the  Defendant  pleaded 
that  he  was  not  guilty,  and  whereon  issue  was  joined, 
he  found  that  the  same  related  to  customary  lands  and 
tenements  holden  of  the  lord  of  the  manor  of  Chesterton^ 
by  copy  of  court-roll,  and  formerly  the  estate  of  John 
Furthoe^  M.  D.,  deceased,  who  by  his  will  in  writing 
dated  the  22d  January^  1632,  gave  and  devised  unto 
the  then  master  and  eight  senior  fellows  of  Triniif 

coUq;^ 
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coU^ge^  Cambridge^  by  namey  their  heirs  and  assigns  fer  1818. 
ever,  the  last-mentioned  lands  and  tenements,  in  trusty 
that  they  the  said  surrenderees,  their  heirs  and  assigns, 
should  permit  and  suffer  the  vicar  of  Chesterton  for  the 
time  being  to  take  and  reodve  from  time  to  time  all  the 
dear  rents,  issues,  and  profits  which  should  or  might 
grow  or  arise  out  of  the  said  copyhold  premises  (the 
charges  which  should  at  any  time  thereafter  happten, 
either  in  the  discharging  of  the  duties  which  should 
thereafter  accrue  to  die  lord  of  the  said  manor  in  re- 
spect of  the  copyhold,  or  which  should  be  escpended  in 
or  about  the  necessary  reparations  and  bettering  of  the 
same^  being  first  deducted) ;  and  with  this  further  trust 
and  confidence  in  the  said  surrenderees,  their  heirs  and 
assigns,  that  the  survivors  of  the  surrenderees,  when 
all  but  two  of  them  should  be  dead,  should  surrender 
the  copyhold  lands  and  premises,  with  their  appurte- 
nances, de  naooj  to  the  use  of  such  person  and  persons 
as  should  then  be  master  of  Trinity  college  aforesaid, 
and  the  eight  senior  fellows  of  the  said  college,  their 
heirs  and  assigns,  upon  the  like  trust  and  confidence  in 
them  reposed,  and  their  heirs,  for  the  good  and  benefit 
of  the  vicar  of  Chesterton  for  the  time  being,  as  above 
expressed. 

The  arbitrator  fiirther  found,  that  at  the  court-leet  of 
the  lord  of  the  said  manor,  holden  at  Chesterton^  on  the 
8th  May^  1797,  Bichard  Nemton,  derk,  then  sole  sur- 
viving surrenderee  of  the  last-mentioned  lands  and  tene- 
ments, duly  surrendered  all  the  last-mentioned  lands 
and  tenements  to  the  use  of  the  then  master  and  eight 
senior  fellows  of  Trinity  college^  their  heirs  and  assigns 
for  ever,  upon  trust  for,  and  the  use  and  benefit  o^  the 
vicar  of  Chesterton^  and  his  successors,  vicars  of  Chester^ 
ion  for  the  time  being,  pursuant  to  the  will  of  John 
Ftarthoe:  and  that  the  lord,  in  due  form  of  law,  granted 
and  delivered  seisin  thereof  to  the  last-named  surren- 
P  p  S  dereesi 
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181t«       dereesi  their  heirs  and  assigns  fbr  ever,  according  to  the 
effisct  of  the  surrender^  and  upon  the  trusts  therein 
mentioned*  The  arbitrator  then  found,  that  the  Defend* 
ant  bad  bem  in  possession  of  the  last-mentiooed  fve- 
mises,  and  in  receipt  of  the  rents  and  profits  accming 
firom  the  same;  but  that  no  surrender  or  oonTeyanoe 
thereof  had  since  be^  made  to  him  or  to  any  other  per- 
sonx  whereupon  he  awarded,  that  the  Defendant  was 
hot  seised,  and  that  the  Plaintiff  had  no  ground  of 
action  to  recover  against  the  Defendant  on  account  of 
the  last^mentioned  premises,  with  leave  for  the  Plaintiff 
to  apply  to  this  Court;  and  if  this  Court  should  be  of 
opinion  that  the  Plaintiff  had  good  ground  of  action 
against  the  Defendant,  under  the  declaration,  he  theo 
awarded,  that  the  Defendant  should  pay  to  the  Plaiptiff 
the  sum  of  2202.,  for  the  damages  by  him  sustained  in 
respect   of  the   last-mentioned    premises,    within  one 
month  afier  the  giving  of  such  opinion,  in  the  hall  of 
Trinity  coUc^  and  that  the  costs  of  such  application 
should  b^  in  the  discretion  of  the  Court ;   and  dso  the 
sum  of  460/.,   together  with  the  costs  of  the  caose^ 
within  a  month  after  the  same  should  have  been  tssed 
by  the  proper  officer  of  the  court,  &c. 
In  the  last  term, 

Blosset  Serjt.  had  obtained  a  rule  nisi  that  the  Plain- 
tiff should  be  at  liberty  to  enter  up  final  judgment  upon 
the  verdict  obtained  by  him  for  MOL  upon  the  case 
stated  in  the  award,  in  addition  to  the  sum  of  4601.  nd 
costs  thereby  awarded. 

Coptey  Seijt.  (with  whom  was  Ijens  SeijL)  diewed 
cause  against  the  rule.  It  is  a  clear  principle  of  law 
that  the  action  for  dilapidations,  which  lies  only  at  com- 
mon  law,  does  not  lie  unless  the  vicar  is  seised  in  ri^t 
of  the  vicarage.  It  is  impossible  that  the  vicar  in  this 
case  could  be  seised ;  for  Ae  trustees  must  continue  to 

hold 
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hold  the  estate,  having  two  important  duties  to  perform ; 
first,  to  deduct  the  lord's  charges  and  claims,  for  which, 
being  the  lord's  tenants  on  the  rolls,  they  are  them- 
selves liable;  and,  secondly,  to  see  that  the  premises  are 
from  time  to  time  kept  in  repair ;  for  which  purposes 
they  are  to  make  a  deduction  out  of  the  rents  and 
profits  of  the  estate,  Jones  v.  Say  and  Seal  (a).  If  the 
seisin  is  not  in  the  vicar,  there  is  a  variance  between  the 
title  declared  on  and  that  stated  in  the  case,  and  the 
variance  is  substantial,  not  formal.  It  is  clear  that  the 
statute  of  uses  does  not  apply  to  copyhold  premises :  it 
cannot  be  said,  therefore,  that  the  vicar  is  seised  in  right 
of  the  church;  The  bishop  could  not  have  sequestered 
this  estate,  for  it  is  vested  in  the  trustees.  But  the  church 
is  not  without  a  remedy.  The  trustees  are  liable  to  a  bill 
in  equity  to  compel  them  to  execute  their  trust,  if  they 
neglect  to  repair.  The  case  of  Wiight  v.  Snythies  (4) 
is  strong  for  the  Defendant:  in  that  case  there  had 
been  a  successive  possession  for  50  years;  but  it 
not  having  been  proved  that  the  vicar  was  seised  in 
right  of  his  vicarage,  it  was  held  that  the  action  for  dila- 
pidations could  not  be  maintained.  ^Dallas  C.  J.  It  is 
clear  that  this  could  not  be  a'  use  executed.  The  trus- 
tees have  specific  duties  to  perform.] 


ins. 
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Blossetj  contra.  Admitting  that  this  was  not  a  use 
executed,  and  that  the  legal  estate  was  in  the  trustees, 
who  had  duties  to  perform,  it  is  entirely  new  for  a  rector 
sued  for  dilapidations  to  rest  his  defence  on  the  fact  that 
he  had  no  legal  estate  in  the  premises.  How  land  or 
houses  ever  became  annexed  to  ecclesiastical  preferments, 
and  what  is  the  nature  of  their  connexion,  is  very  ob- 
scure. Much  of  the  ecclesiastical  property  in  this  coun- 
try is  either  trust  property  or  copyhold;  of  which,  there- 
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for«^  the  iDCumbent  canDOt  be  said  to  be  seised.     The  de- 
claration truly  states,  that  rectors  and  vicars  are  bound 
to  repair  all  houses  and  buildings  of  and  belonging  to 
their  rectories.     Wrighi  v.  Smythies  is  with  the  Plaintiff 
rather  than  with  the  Defendant.     In  that  action  for 
dilapidations,  seisin  of  the  Defendants  was  alleged:  the 
devise  was  to  trustees,  but  it  was  since  the  mortmain 
act  (a) ;  and  the  def^ice  was  that  it  came  within  that  act, 
not  that  the  Defendants  were  not  seised.    iBwrougkJ. 
Then  that  case,  as  apfdied  to  this,  cannot  be  much  an* 
thority  either  way.    Dallas  C.  J.   I  am  afraid  that  you 
cannot  in  any  way  make  out  that  the  vicar  was  seised. 
In  the  first  places  the  statute  of  uses  does  not  apply  to 
copyholds;  and,  secondly,  even  if  these  premises  were 
freehold,  the  seisin  would  be  in  the  trustees,  not  in  the 
pesiui  que  use.]    The  Defendant  has  received  and  spent 
the  rents  and  profits ;  it  is  not,  therefore,  for  him  to  say 
that  the  trustees  are  bound  to  repair.     He  is  liable  to  his 
successor  for  the  repairs,  and  the  Court  will  not  enquire 
into  the  nature  of  the  title. 


Dallas  C.  J.  The  lands  in  question,  originally  copy* 
hold,  were  devised  in  the  year  1632  to  the  master  and  fidr 
lows  of  TVinify  coU^e^  in  trust  to  receive  and  pay  over 
the  rents  and  profits  to  the  vicar  of  Chesterton  (the 
charges  which  should  happen  in  discharging  the  duties 
which  should  thereafter  accrue  to  the  lord,  or  which 
should  be  expended  in  the  necessary  reparations,  being 
first  dedueted).  The  declaration  avers,  that  the  vicar 
was  seised  of  these  lands  in  right  of  his  vicarage;  and 
to  support  this  allegation,  a  legal  msin  must  be  shewn. 
But  copyholds  are  not  within  the  statute;  and  ifthgr 
were,  the  trustees  in  this  case  have  specific  duties  to  per- 
form) so  that  the  use  could  not  have  been  executed. 
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The  allegation,  therefore,  that  the  vicar  is  seised,  is  not 
proved,  and  I  am  opinion  that  the  Plaintiff  is  not  enti* 
tied  to  recover. 

Park  J.  The  arbitrator  has  given  the  amount  of 
the  dilapidations  of  the  ancient  church  property ;  so  that 
our  judgment  will  not  relieve  the  vicar  from  repairs 
which  may  be  necessary  to  the  same.  But  the  premises 
which  form  the  more  immediate  subject  of  this  discussion 
were  devised  in  more  recent  tunes,  and  in  a  very  par- 
ticular manner.  The  trustees,  to  whom  they  are  devised 
in  trust  to  pay  over  the  rents  and  profits  to  the  vicar  of 
CkesierUm^  are  subjected,  before  such  payment,  to  pro- 
vide for  the  charges  which  may  be  due  to  the  lord,  and 
which  may  be  called  for  on  account  of  necessary  repairs. 
I  am  of  opinion,  therefore,  that  in  this  case  the  common 
law  obligation  on  the  vicar  does  not  attach,  the  donor 
of  the  premises  in  question  having  distinctly  provided 
for  the  necessary  repairs  in  another  way. 

BumRouoH  J.  In  order  to  enable  the  Plaintiff  to 
support  the  present  action,  it  is  necessary  that  he  should 
establish  a  seisin  by  the  vicar.  In  this  he  has  completely 
fiiiled ;  for  it  is  clear  from  the  case  stated  in  the  award, 
first,  that  the  estate  in  question  was  copyhold ;  and 
secondly,  that  it  was  the  estate  of  the  trustees.  I  am 
dearly  of  opinion  that  the  Plaintiff  is  not  entitled  to 
recover. 

Rule  discharged. 
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^^'  *^-  Allen  v.  Waldegrave. 


An  act  of  par-  /^OVENANT,   venue  London,  {a)    The  action  was 

i)ow«<Hn»-  brought  on  certain  articles  of  agreement  under  seal, 

tices  in  quarter  entered  into  and  made  between  the  Plaintiff  of  the  oae 

sesuon  asscm-       ^  ^^^  ^j^^  Defendants,  and  Lord  St.  Join,  whom  the 

bledi  or  at  any  ~      ' 

adjournment     defendants  had  survived,  of  the  other  part;  the  DefendanU 

of  the  samey  to  ^^^  XA)rd  Si.  John  being  therein  described  as  the  major 
tobe' built  a  P*^^  ^^  ^^®  justices  of  the  peace,  acting  in  and  for  the 
bridge,  and  county  of  Bedford,  assembled  at  the  general  quarter 
enacted  that  gg^glQus  of  the  peace  for  the  county  of  Bedford,  held  by 
contract  for  adjournment  as  therein  mentioned  ;  whereby,  (after  re- 
the  building  of  siting  that  the  justices  of  the  peace  acting  for  the  said 
that  every  county  of  Bedford,  by  virtue  of  the  directions,  powers, 
contractor  for  and  authorities  given  to  and  vested  in  them  by  an  act 
T^T**        passed  in  the  then  last  session  of  parliament,  intituled 

sufficient 

security  for  the  due  performance  of  his  contract  to  the  clerk  of  the  peace ;  and  tlut 
the  saud  justices  at  any  general  quarter  session,  or  adjournment  of  the  same,  liifght 
app<»nt  such  of  the  justices  as  they  should  think  fit  to  superintend  the  building*  &c 
The  expenses  were  to  be  provided  for  out  of  the  county  rate ;  and  it  was  enacted 
that,  in  all  actions  or  proceedings  at  law,  the  said  justices  might  sue  or  be  sued  is 
the  name  of  the  clerk  of  the  peace ;  and  that  no  action  should  abate  by  the  death 
of  any  such  clerk,  but  that  the  clerk  of  the  peace  for  the  time  being  should  alwzfs 
be  deemed  the  plaintiff,  &c.,  defendant,  or  respondent,  in  all  such  actions,  Ac^  or 
proceedings  at  law  respectively  ;  and  it  was  provided  that  every  such  clerk  of  the 
peace  should  be  reimbursed  all  damages,  &c.,  and  expenses  which  he  should  have 
paid,  or  be  subject  or  liable  to  on  account  thereof,  out  of  the  money  to  be  raised  bf 
virtue  of  the  act.  The  Plaintiff  covenanted  with  the  Defendants,  who  were  the 
superintending  justices,  and  were  described  in  the  indenture  as  the  major  part  of  the 
justices  assembled  at  the  general  quarter  sessions,  to  build  the  bridge  ;  and  the  De- 
fendants covenanted  that  they,  or  the  treasurer  for  the  county,  should  pay  him  a 
certain  sum  by  instalments.  The  Plaintiff  having  declared  in  covenant  agvost  die 
Defendants  for  the  non-payment  of  two  instalments :  Held,  that  the  Defendants 
were  not  liable ;  and  that  the  remedy  given  by  the  statute  was  against  the  clerk 
of  the  peace. 

"An 
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^*  An  act  for  rebuilding  Tempsford  bridge,  in  th^  county  of  1 9 1 8« 
Bedford,*^  having  determined  on  erecting  a  substantial 
stone  bridge  across  the  river  Ouse,  at  Tempsford  afore- 
said, did  cause  public  notice  to  be  given^  that  plans^ 
specifications,  estimates,  and  proposals  for  building  such 
bridge,  would  be  received  at  the  office  of  the  clerk  of 
the  peace,  on  or  before  the  5th  day  of  Juhf  then  last; 
and  that  it  was  by  the  same  notice  desired,  that  the 
persons  delivering  in  such  plans,  &c.  would  state  the 
terms  upon  which  they  would  be  willing  to  contract  for 
performing  the  works ;  and  reciting  that  the  said  justices 
having  attentively  examined  and  considered  the  various 
plans,  &c.  ddivered,  did  approve  the  designs,  plaos^ 
and  specifications  delivered  in,  and  signed  by  J.  &» 
architect ;  and  did  also  approve  of  the  proposal  of  the 
Plaintiff  for  building  a  bridge  and  flood  bridges,  and 
making  a  road  or  causeway  to  the  same,  according  to 
the  designs,  plans,  and  specifications  of  X  5.,  for  the  sum 
of  9550/. ;  and  that  the  said  justices  being  satisfied 
that  the  said  proposal  was  at  the  most  reasonable  rate^ 
did  resolve  upon  entering  into  a  contract  with  the 
Plaintiff  for  the  performance  of  the  said  works  accord- 
ingly ;)  it  was  witnessed  that  the  Plaintifi^  in  consider- 
ation of  the  premises,  and  of  the  covenants  and  agree- 
mentB  thereinafter  mentioned  on  the  part  and  behalf 
of  the  said  justices,  did  covenant  with  them,  that  he 
would,  on  or  before  the  6th  November^  1818,  erect  a 
substantial  new  bridge  of  three  arches  over  the  river 
Ousej  in  the  parishes  of  Tempsford  and  Roxtan^  in  the 
county  of  Bedford  /  and  also  two  flood  bridges  of  seven 
arches  each,  in  the  meadows  on  each  side  of  the  river  i 
and  also  make  approaches  and  roads  to  connect  the 
bridges  so  to  be  erected  across  the  river  at  each  end 
thereof,  and  the  said  flood  bridges  with  the  turnpike 
road,  called  the  Great  North  Boad^  and  in  manner 
specified  in  the  schedule  thereinafter  referred  to,  cor* 

responding 
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1818.       responding  with  four  designs  delivered  in,  and  signed 
by  J.  &9  and  also  signed  by  the  Plaintiff,  and  that  with 
the  best  materials  of  the  different   sorts  and  kinds 
suitable^  proper,  and  necessary  for  the  purpose,  to  the 
satisfaction  of  the  justices  of  the  peace  of  the  said  county 
of  Bedfbrdj  and  their  surveyor;   also,  that  in  case  any 
additional  or  extra  works,  or  alterations,  to  or  from  the 
said  designs,  plans,  schedule^  or  particular,  should  by 
the  said  justices,  or  their  surveyor,  be  thought  necessary 
to  be  made  or  done  during  the  course  of  the  erecting 
or  carrying  on  any  of  the  said  works,  then  the  same  ad- 
ditional or  extra  works,  or  alterations,  should  be  made; 
and  such  additional  or  extra  works,  or  alterations,  should 
not  in  any  wise  do  away,  affect,  or  vitiate  the  present 
contract  or  agreement;  but  particulars  in  writing  of 
such  additional  or  extra  works,  or  alterations,  should  be 
delivered  by  the  said  justices  or  their  survqror  to  the 
Plaintiff,  previously  to  the  doing  thereof;  and  he^  the 
Plainti£^  would  perform  such  additional  or  extra  works, 
or  alterations,  accordingly.     And  it  was  agreed,  thst 
the  Plaintiff  should  be  paid  for  such  additional  works, 
or  alterations,  after  such  rate  as  should  be  fixed  and 
determined  by  the  surveyor  of  the  justices  for  the  time 
being,  and  which  should  be  binding  upon  all  the  parties 
thereto.    And  Lord  Si.  John  and  the  Defendants  there- 
by covenanted  with  the  Plaintiff,  that  the  justices  of 
the  said  county  of  Bedfordj  or  the  treasurer  of  the  county 
for  the  time  being,  should  pay,  or  cause  to  be  paid,  to 
the  Plaintiff  for  the  said  intended  works,  9550/.,  subject 
to  addition  in  manner  aforesaid,   in  the  several  pro- 
portions and  on  the  several  days  and  times  thereinafter 
mentioned  for  payment  thereof,  viz.  by  eleven  instal- 
ments ;  and  also,  that  the  justices  should  purchase  such 
land  or  ground  within  the  limits  expressed  by  the  said  act 
of  parliament,  or  any  other  act  of  parliament  then  in  force 
l^ating  to  the  building  county  bridges,  as  should  be 

necessaiy 
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necessary  for  buUding,  formiDg,  and  completing  the  said       1818. 
intended  bridge,  flood  bridges,  approaches,  and  roads, 
according  to  the  said  designs  or  plans,  schedule  or  par- 
ticular ;  and  that  it  should  be  lawful  for  the  Plaintiff 
to  enter  upon  the  land  to  be  purchased,  and  thereon 
to  execute  the  intended  works ;  and  that  it  should  be 
lawful  for  the  Plaintiff,  his  workmen  and  servants,  to 
have,  use,  and   execute  all  and  every  the  powers  and 
authorities   given   by  the  said  first-mentioned  act  of 
parliament,  or  any  other  act   of  parliament  then  in 
force,  to  justices  of  the  peace,  or  any  surveyor  of  county 
bridges  in  England^  or  any  bridgemaster,  or  any  person 
or  persons  who  might  be  under  contract  for  the  re- 
building or  repairing  of  any  public  bridge,  built  or  re- 
paired at  the  expence  of  the  inhabitants  of  any  county, 
to  search  for,  work,  dig,  get,  and  carry  away  any  stone, 
gravel,  sand,  or  other  materials  for  the  works  therein- 
before mentioned,  which  should  be  necessary  for  build- 
ing the  bridge  in  such  manner  as  is  directed  by  such 
acts  of  parliament. 

The  Plaintiff  in  the  declaration  stated  the  covenant 
on  his  part  to  erect  the  bridge,  &c. ;  and  the  covenant 
on  the  part  of  the  Defendants,  for  the  payment  to  him 
of  the  money  for  erecting  the  same :  and  averred  perform- 
ance on  his  part,  and  a  breach  on  the  part  of  the  Defend- 
ants by  making  default  in  the  payment  of  two  instalments. 
The  Defendants  craved  oyer  of  the  deed,  and  demurred 
generally,'  and  the  Plaintiff  joined  in  demurrer,  (a) 

Blosset 

(tf}The  act  referred  to  ($5  G.  3.  or  order  and  direct  to  be  built,  a 

e.  30»)  enacted,  that  it  should  be  substantial  new  bridge  across  the 

lawful   for   the   justices   of  the  river  Oiue^  in  such  place  or  situ- 

peace  in  and  for  the  county  of  atton  at  or  within  the  distance  of 

Bed/ordf  assembled  at  any  gene-  aoo  yards  from  the  place  where 

tal  quarter  session  of,  the  peace,  the    bridge,    called    Tempsfird 

ro  be  held  in  and  for  the  said  bridge,  then  stood,   according  to 

county  of  Bedford^  or  at  any  ad-  such  designs,  plans,  and  specifi- 

joanuneot  of  the  same,  to  build,  cations,  and  in  such  manner  at 

they, 
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iai8.  Blosset  Serjty  in  support  of  the  demurrer.      Coo- 

*  -    -"■  '  sidering  the  general  object  of  this  act,  and  other  acts  m 

^^  pari  materidy  it  cannot  be  contended  that  these  justices 

Waxjde-  are 

GRAVK. 


theji  the  justices)  should  approvey 
ordeTf  and  direct;  and  Co  con- 
tract for  the  building  such  in- 
tended bridge^  \nth  a  direction 
that  the  contractor  should  give 
sufficient  security'  for  the  due 
perfonnance  of  his  contract  to 
the  clerk  o£  the  peace.     Sect,  z.] 

And  they  were  enabled^  if  they 
thought  proper,  £rom  time  to 
time*  at  any  general  quarter  ses- 
sion of  the  peace»  or  any  ad- 
journment thereof)  to  nominate 
and  appoint  such  of  the  said  jus- 
tices as  they  should  think  fit) 
to  superintend  and  manage  the 
buildinff)  erecting)  and  completing 
of  the  said  intended  bridge)  and 
other  works  connected  therewith; 
and  to  determine  how  many 
of  such  superintending  justices 
should  constitute  a  quorum)  and 
be  sufficient  to  act;  and  from 
time  to  time  to  remove  such  su- 
perintending justices)  and  ap- 
point other  superintending  jus- 
tices in  their  stead.     Sect.  2. 

And  the  powers  of  all  acts 
relating  to  county  bridges  and 
rates^  were  extended  to  this  act. 
Sect.'  3. 

And  the  justices  were  enabled) 
at  any  general  quarter  sessions  of 
the  peacC)  or  any  adjournment  of 
the  same)  from  time  to  timcy  to 
cause  such  sums  of  money  as  they 
should  judge  necessary  for  the 
purposes  of  the  act)  to  be  raised 
in  the  manner  directed  in  stat. 
1%  G*  a.)  intituled  An  act  for 
more  easy  assessing)  &c«  of 
county  rates.    Sect.  4. 

And  the  justices  were  em- 
powered at  any  general  quarter 


session  of  the  peace,  or  at  any 
adjournment  of  the  same)  to  a^ 
point  a  treasuicry  and  one  or 
more  collector  or  coUecton  of 
the  toUs)  by  that  act  granted) 
and  a  surveyor  of  the  bridge  and 
the  woriu  connected  tberewith) 
and  such  other  officers  as  they 
shonld  think  necessary  for  ex- 
ecuting the  powers  and  authori- 
ties thereby  given.     Sect.  5. 

And  it  was  enacted  that)  in 
all  actions,  causes^  suits,  hSkh 
plaints,  indictments,  prosccotkmit 
trials,  or  proceedings  at  law,  to 
be  held)  brought,  prosecuted,  or 
defended  in  pursuance  of  that 
act)  the  said  justices  migJbi  soe^ 
and  be  sued  in  the  name  of  the 
clerk  of  the  peactt  for  the  said 
county  of  Bedford  for  the  time 
bebg  ;  and  that  no  action  or 
proceeding  should  abate  or  be 
discontinued  by  the  death  or  re* 
moval  of  any  such  deik  of  the 
peace ;  but  that  the  cleric  of  the 
peace  for  the  said  county  for  tbe 
time  being  should  alwap  be 
deemed  the  plaintiff)  prosecutor, 
informant)  appellant)  defendant, 
or  respondent  in  any  luch  action, 
cause,  suit)  bill)  plaint)  indict- 
ment, prosecution,  trial,  or  other 
proceeding,  as  the  case  should  be; 
and  that  in  all  such  acdons, 
causes,  suits,  bills,  plaints,  indict- 
ments, prosecutions,  trials*  or 
proceedings  at  law,  it  should  be 
sufficient,  to  lay,  charge,  and 
state  generally,  the  article  or  ar- 
ticles, thing  or  things,  fw  or  ffl 
respect  of  which  any  such  action, 
cause)  suit)  bill,  phunt»  iadkt- 
ment;  prosecutiooi  trials  or  pro- 
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are  personally  liable  to  the  Defendants.  The  action  1818. 
ought  not  to  have  been  brought  against  them  individu- 
allj,  but  against  the  clerk  of  the  peace  of  the  county, 
the  person  who  is  directed  by  the  act  to  be  the  Plaintiff 
and  Defendant  in  all  actions  arising  thereon.  By  the 
•  first  section  of  the  act,  the  magistrates  are  authorised 
to  contract ;  and  the  contractor  is  directed  to  give  se- 
curity for  the  performance  of  his  contract,  not  to  the 
justices,  but  to  the  clerk  of  the  peace.  If  the  act  con- 
templated that  the  justices  and  not  the  clerk  of  the 
peace  were  to  be  sued,  why  does  it  not  direct  that  the 
contractor's  security  should  be  given  to  them,  rather 
than  to  the  clerk  of  the  peace?  The  expense  of  build- 
ing is  charged,  by  the  fourth  section,  on  the  coun^ 
rate. 

The  Court  interposing,  called  on  Copley  Serjt.  to  sup^^ 
port  the  declaration. 

Copley^  contrd.  The  fair  construction  of  the  act,  as 
applied  to  making  the  clerk  of  the  peace  the  party  to  be 
sued,  is  pointed  only  to  torts,  and  not  to  actions  for 
breach  of  contract.  [^Dallas  C.  J.  The  ninth  secticm 
enacts,  that  in  all  actions  the  justices  may  sue  and  be 


ceeding  should  be  brought,  pre-  after  the  usual  provision  that  no 
ferred,  or  proceeded  in,  to  be  the  action  should  be  commenced 
property  of  the  said  clerk  of  the  against  any  person  for  any  thing 
peace  for  the  time  being,  under  done  in  pursuance  of  that  act 
the  style  and  description  of  the  until  one  month's  notice,  or  after 
clerk  of  the  peace  for  the  county  satisfaction  tendered^  nor  after 
of  Bedford;  and  it  was  pro-  thi^e  calendar  months  next  after 
Tided  that  every  such  clerk  of  the  fact  committed,  it  wis  en- 
the  peace  should  be  reimbuned  acted,  that  every  such  action 
all  such  damages,  costs,  charges,  should  be  brought,  laid,  and 
and  expenses  as  he  should  have  tried  in  the  county  of  Bedfordf 
paid,  or  be  subject  or  liable  to  on  and  not  elsewhere.  Tde  De- 
account  thereof,  out  of  the  money  fendants  objected  to  the  venue 
arising  by  virtue  of  that  act.  as  laid ;  but  the  case  wa(s  argued 
Sect.  9.  only  on  the  broad  ground  of 
Note^    By  the  4xst  section,  the  liability  of  the  Defendants. 

sued 
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1818.      saed  in  the  name  of  the  clerk  of  the  peace,  and  that  he 
shall  always  be  deemed  the  Plaintiff;  and  all  the  pro- 
visions of  the  statute  contemplate  this  sitoation  of  tlie 
clerk  of  the  peace*    Burrough  J.  Whether  the  action 
be  an  action  of  covenant  or  not,  you  cannot  recover 
against  the  party  contracting  for  the  public  service ;  that 
was  laid  down  in  Macbeath  v.  Haldimand{a\  and  has 
been  acted  upon  ever  since.]    The  second  point  is,  that 
may  is  not  imperative,  but  leaves  it  open  to  the  suitor  to 
proceed  either  against  the  clerk  of  the  peace  or  against 
the  justices,  at  his  option.    In  acts  of  parliament  of  this 
description,  the  words  of  the  act  must  be  taken  strictly. 
Those  words  are,  *<  The  justices  mca/sue  and  be  sued  in 
the  name  of  the  clerk  of  the  peace."     {Dallas  C.J.  If 
the  justices  are  to  be  made  Defendants,  where  is  the  fiind 
firom  which   they  are  to  be  reimbursed?     The  dedc 
of  the  peace  is  to  be  reimbursed  out  of  the  ooun^ 
rate,  (i)]    Then  how  is  this  strange  direction  to  be  con* 
strued  ?  It  proceeds  to  state  (c),  that  it  shall  be  suflScieot 
to  aver  the  property  to  be  in  the  clerk  of  the  peace 
<<  in  all  such  actions,''  alluding  to  actions  arising  from 
infringements,  actions  arising  in  consequence  of  some* 
thing  done  in  pursuance  of  the  act.    But  this  action  u 
not  so  brought;  it  is  on  a  contract    That  contract  is,  in- 
deed, directed  by  the  act;  but  the  act  authorises  no  such 
action  as  this,  which  is  not  for  any  thing  done  in  pur- 
suance of  this  act.  If  the  justices  have  acted  improperljf 
if  they  have  been  guilty  of  any  breach  of  contract  into 
which   they  have  improvidently  entered,  there  is  no 
reason  why  they  should  have  any  remedy  against  the 
county  for    damages,    to  which  they  have   rendered 
themselves  liable  by  their  own  wrongful  act.    If  the 
Plaintiff  recover  in  this  action,  it  will  be  in  consequence 
of  the  commission  of  a  wrongful  act  done  by  the  justices; 

[a)  X  T.R.l^u  {b)  j.9«  (f)  liid. 
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ao  that  there  is  no  reaatm  for  saying  that  the  action  will  181& 
not  lie»  because  it  is  brought  against  these  Defendants, 
in  consequence  of  a  public  act  done  by  tb^n.  This 
contract  is  under  seal,  and  by  the  common  law,  the 
parties  to  such  contract  are  personally  liable.  It  is  laid 
down,  that  acts  of  parliament  of  this  kind  are  to  be 
construed  stricdy,  not  liberally,  (a)  Pool  ▼.  Neel.  The 
act  of  parliament  says  may,  not  must ;  and  affirmative 
words  cannot  destroy  common  law  rights.  'Om,Dig» 
tit.  ParL  let.  R.  2S.  TownseneTs  case.  Then,  as  to  the 
words  <*  shaU  always  be  deemed''  (i),  which  may  be 
urged  as  justifying  the  construction  of  may  to  mean 
sntcs/,  all  that  is  there  m^utit  is,  that  where  the  action  is 
brought  by  or  against  the  clerk  of  the  peaces  and  he 
dies,  his  successor  shall  be  made  plaintiff,  prosecutor,  or 
defendant,  so  that  the  case  stands  as  at  first ;  the  action 
nunff  not  latest,  be  sued  by  or  against  the  clerk  of  the 
peace. 

By  the  4S  6. 3.  c.  f  9.  s.  3.  (c),  which  the  penner  of 
this  statute  in  all  probability  had  lying  before  him,  the 
surveyor  for  the  time  being  is  mentioned  as  the  person 
in  whom,  upon  any  action  or  indictment,  the  property 
in  the  tools,  &c.  *^  may  be  laid."  But  this  is  not  im- 
perative ;  it  only  gives  an  option,  and  appears  to  refer  to 
torts  only.  Persons,  indeed,  who  contract  publicly  on 
behalf  of  the  government,  whether  by  deed  or  not, 
cannot  be  sued ;  but  this  doctrine  has  never  been  ex* . 
tended  to  contracts  of  this  nature. 

Dallas  CJ.  The  only  question  in  this  case  is» 
whether  this  action  ought  to  have  been  brought  against 
the  Defendants,  selected  out  of  the  general  body  of 


{a)  a  Sid.  63*  building    and   repairing    count/ 

(t)  /.  9.  bridges, 

(r)  General   act  relative    to 

Vol.  VIII.  Q  q                           justices 
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*  1818.      justices  of  the  peace  for  the  county  of  Bei^ardj  ix 
againBt  the  clerk  of  the  peace  Sot  that  eoun^.     If  the 
action  had  been  brought  against  the.  clerk  of  the  peace, 
not  a  shadow  of  doubt  could  hare  been  raised  that  mch 
adtibn  would  have  wdl  lain«    The  Plainti£^  by  his  se- 
leatioB  of  these. Defendants^  has  thought  fit  t6  raise  die 
question^  whether  the  actions  nuiy  not  be  brought  indif- 
'  ferentljTi  either  against  the  justices  or  against  the  deik 
,  <^  the  peacck     Now,  upon  common  sense  and  reasoui  as 
'  well*  as  the  general  policy  of  the  lav,  no  doubt  can  be 
Entertained  but  that  the  clerk  of  the  peace  is  the  proper 
person  to  be  sued.     Let  us  pause  for  a  moment,  to  look 
at  the  facts  of  this  case.     By  the  first  section  of  tbe 
•  statute,  power  is  given  to  the  justices  of .  the  pesce 
'  for  the  county  of  Bed/brdi  assembled  at  any  geaenl 
quarter  session,  or  at  any  adjournment  of  the  same^  to 
build  a  bridge ;  and  the  said  justioesar^  tfacr^y  autho- 
rised to  contract  for  the  building  of  the  same.    Tbe 
'second  section  authorises  the.  said  justices' to  nomifiate 
and  appoint  stich  of  their  fellows  as  they  shall  think  fit, 
to  superintend  and  manage  the  building.     These  De- 
fendants are  the  superintending  justices ;  and  it  is  to  be 
.  contended,  that  they,  having  taken*  on  themselves  die 
.  superintendance  of  a  public  work,  are  to  be  selected 
.  frodi  the  body  of  the  juices  to  be  sued  in.  this  action. 
It  is  a  broad  principle^  as  established  by  MadeaA  V. 
.Haidimand  and  Urmin  v.  Wobeleif  {d)y  Uiat  when  a  per- 
son engages  in  a  contract  on  behalf  of  the  public,  and, 
in  performance  of  a  public  duty,  such  person  shall  not 
be  personally  responsible  in  an  action  on  that  ocHttrsct. 
Now  these  Defendants  fall  within  this  principle,  unless 
it  be  narrowed  by  the  words!  of  the  act.     By  tbe  fiiBt 
section  the  contractor  is  to  give  sufficient  security  for  the 
due  performance  of  his  contract,  not  to  the  justices,  but 

*  (a)  xT.R»  674. 

to 


OMVAi^ 
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to  the  clerk  of  the  peace.  By  the  mntkeectiai^  <<  in  aU  1819« 
actions,  causes,  suite,  bills,  plaipte,  indietniBnt%  prese-  t^^  ' 
coti<H)%  trials,  orproceedinigs  at  law,  to  be  had,  brougblf  ^ 
prDeep^ted,  or  defended,  in  pursuance  of  this  act^  the  said  ^fff^ 
jwtie^  may  sneand  be  sued  in  the  name  of  the  clerk  of  the 
peace."  Now  this  is  a  proceeding  in  pursuance  of  the  act ; 
and,  after  reading  these  most  comprdiensive  wocd%  it  is 
hardly  necessary  to  say,  that  they  cannot  be  confined  to 
actions,  &c.  in  the  nature  of  torte.  But  let  us  look  further. 
The  section  then  proceeds,  *'  and  that  no  action  or  pro- 
ceeding shall  abate  or  be  dis^ontinned  by  the  death  or 
removal  of  any  such  clerk  of  the  peace,  but,  that  ihe 
cUri  of  thepeoQe  for  the  said  county  for  the  time  being 
SHALL  iiwcofs  be  deemed  theplaintiffl  prosecutor,  inform- 
ant, appellant,  defendant^  or  respondent,  in  any  such 
action,  oaus^  suit,  bill,  plamt,  indictment,  proseciitioui 
trial,  or  other  proceeding,  to  the  case  shall  be.^  But 
the  section  does  not  stop  here;  it  goes  on  thus  —  ''Pro- 
Tided  always,  that  every  such  clerk  of  the  pence  shall  be 
xeimburskl  all  such  damage^  costs,  charges,  and  ex- 
penses as  he  shall  have  paid^  or  be  subject  or  liable  to 
on  account  thereof,  out  of  the  money  arising  by  virtue 
of  dus  act  f  providing  for  the  repayment  of  damages, 
costs,  and  expenses,  not  to  the  justices,  but  to  the  clerk 
of  the  peace.  Upon  every  principle,  therefore,  of  rea- 
son, justice^  and  public  policy,  t  atn  clearly  of  opinion, 
that  this  action  ought  to  have  been  brought  against  the 
derk  of  the  peace  and  not  agailist  th^e  Defendante. 

PaAK  J.  concurred. 

,  BuRBouGH  Jf.  These  Defendants  hdve  Ifccted  under 
the  authority  of  an  act  of  sessicHis^  and  are^  Uicrefor^ 
the  agents  for  the  county  at  large;  they  form  a  pait  of 
the  justices  ia  session,  and  it  would  be  monstrous  to 
hM  ihMt}  die  flgentu  of  a  public  wiMrk^  bicHvidattlfy 
Q  q  2  responsible. 
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responsible.  The  act  of 'parliament  is  plain  in  its  di- 
rections, that  the  dcrk  of  the  peace,  to  wfaom  the 
security  is  to  be  given  by  the  contractor,  and  who  is  to 
be  rdmbursed  oat  of  the  county  rate,  is  the  party  who 
is  to  sue  or  be  sued.  It  would  be  a  breach  of  all 
I^;al  principle^  public  policy,  and  justice,  to  hold  that 
this  action  is  well  brought  against  these  Defendants. 

Judgment  for  the  Defendants. 


J\ 


Nov.  i8*  FoTHERGiLL  V.  Walton  and  Another. 


^^^^"^J^^  (^OVENANT  on  a  charter-party  of  affireightment, 
the  thip^mner  dated  28th  November^  1816,  between  the  Plainti^ 

Sf  aT**"^*^  (ship's  husband  of  the  EUzalfethj)  then  lying  at  the  port  of 
Havre  de  Grace,  in  France,  of  the  one  part,  and  the 


nantfid  to  take  Defendants,  merchants  and  freighters  of  the  said  ship, 

•      q£  ij^^j.  of  the  other  part ;  whereby  it  was  witnessed,  that  the 

dy  at  Hsvrv,  Plaintiff  had  letten,  and  that  the  Defendants  had  hired 

■JJ^I^^J^*'*  and  taken  the  ship  Elizabeth,  to  freight,  upon  the  terms 

TeroiTo,  and  ^^^  conditions  thereinafter  mentioned ;  viz.  the  Plaintiff 

there  take  on  covenanted  with  the  Defendants,  "  that  the  ship  beii^ 

plete  caiTO  of  s^c^unch,  &c.  should  take  on  board  six  pipes  of  brandy 

fruit  or  other  of  good  quality,  with  such  other  goods  as  the  captain 

^~j"  might  procure  on  freight,  and  therewith  proceed  with 

might  think  all  possible  dispatch  to  thfi  island  of  Terciera,  and, 

fit,  and  pro-      either  at  the  said  island,  or  the  island  of  SL  Michad, 
ceed  to  JLoa- 
don  ot  Briitoif 

aa  might  be  ordered  by  the  fineightersi  and  there  make  a  right  and  tnie  ddiToy  of  the 
finiit,  &c« ;  and  the  freighters  covenanted  to  pay  certain  freight  for  the  fhiit  and  the 
brandy,  the  freight  of  brandy,  Stc  to  be  taken  out  in  fruit  at  TerderOf  and  gunii- 
teed  die  ship  a  Aill  caigo  home:  Held,  that  the  covenant  to  take  the  bcandy  to 
TgreUra  wat  not  a  condition  precedent,  but  a  distinct  and  independent  covenant 
And,  therefore^  the  owner^  in  an  action  of  covenant  on  the  charter-party  against  the 
freightcrt  for  not  putting  a  full  cargo  of  fruit  on  board  at  Terderof  haying  ayened 
general  perferiBaacc^  the  declaradoa  was  held  good  on  demuirer, 

as 
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as  might  be  ordered  by  the  Defendants  or  thor  agents^       1818^ 
the  roaster  to  take^  load^  and  receive  on  board  a  com-  poianaiLL 
plete  cargo  of  green  fruit  in  boxes,  or  such  other  lawftd  v* 

goods  and  merchandize,  as  the  Defendants  or  their    ™^'^^* 
agents  might  think  fit  to  send  alongside^  not  exceed- 
ing what  he  could  reasonably  stow  and  carry  over  and 
above  her  tackle,  &c. ;  and  being  so  loaded  and  dis- 
patched, the  said  master  should  immedii^tely  depart 
with  the  ship  and  cargo  on  board,  and  proceed  with  all 
possible  dispatch  into  that  port  of  London  or  into  the 
port  of  Bristol^  as  might  be  ordered  by  the  Defendants 
or  their  agents ;  and  at  such  ordered  port  or  place 
of  discharge,    after  ^ving  due  notice^   should  make 
a  ri^t  and  true  delivery  of  all  the  firuit,  or  other 
lawful  goods  or  merchandize,   thus  to  be  loaded  on 
board  her,  agreeably  to  bill  or  bills  of  lading  that  might 
be  rq;ularly  signed  for  the  same,  (the  act  of  God,  &C.&C 
excepted.)     And  the  Plaintiff  also  covenanted,  pro- 
misedy  and  agreed  with  the  Defendants,  that  for  and 
daring  her  homeward  bound   voyage,  the  said  ship 
should  be  baUasted  with  stones  or  shingles,  and  not 
with    sand,    and    the   boxes    to   be    stowed    accord- 
ing to  custom;   and  also,  that  the  said  ship  should^ 
on  her  homeward  voyage,   if  required,    call   at  Fal^ 
nuMitk  for   the  purpose  of  receiving  orders  from  the 
Defendants  or  their  agents ;  and  furthermore,  that  for 
the  purpose  of  loading  the  ship  at  the  island  of  Terciera 
or  the  island  of  St.  Michael^  and  discharging  at  her 
ordered  port  of  discharge,  the  ship  should  stay  and 
lie  25  running  days  in  the  whole,  if  required ;  the  said 
running  days  to  commence  immediately  on  arrival  in  a 
proper  place  to  discharge  and  receive  her  cargo.     In 
consideration  of  the  completion  of  the  said  voyage,  the 
Defendants  or  their  agents  agreed  to  pay,  or  cause  to 
be  paid  to  the  Plaintifl^  his  executors,  &c  the  sum  of  6/« 
for  every  ton  of  20  boxes,  London  size,  or  any  quantity 
Q  q  3  less 


m  CASES  iy  MiOHAELMAS  TStLM 

1818.  l^iiduai  a  ton,  together  with  ten  goineas  ^-adiity  to 
mujMii  "^  ^^*  coptain,  and  five  guineas  more  in  case  of  eom- 
9.  pledng  the  passage  from  the  island  in  wliich  he  tMemA 
WALie»r.  Ilia  cargo,  in  leu  than  18  days,  and  average  aoooidh^ 
to  the  eufltom  of  the  sea,  Aould  any  accrue;  provided 
that  it  should  he  lawful  for  the  Defendants  or  their  agents 
to  keep  the  ship  on  doonurrage  10  running  days,  at  the 
mla  of  fofir  guineas  a  day,  to  be  paid  day  by  day  as  the 
same  might  grow  due.  The  Plaintiff  engaged  to  ship, 
or  cause  to  be  sliipped,  at  the  aforesaid  port  ofSbcre 
de  Qraee^  the  aforesaid  six  pipes  of  brandy  at  the  r^olar 
flipping  price  of  the  day ;  the  Defendants  or  thdr 
agents  agreed  to  pay  freight  on  the  said  brandy  at  and 
after  the  rate  of  4f.  sterling  per  ton,  together  with  all 
brokerage,  insurances,  commissions,  and  expences  of 
the  same^  and  to  pay  all  port  charges  at  Havre  and 
TWvMnff,  and  difierences  arfsihg  between  taking  ballast 
and  a  foil  cargo:  and  also  to  pay  all  duties  and  ex- 
peltces  on  the  bnitbdy  at  Terciera.  The  vessd  to 
hitve  the  liberty  of  taking  any  cargo  that  might  pre- 
sent itself  for  Terciera  or  the  neighbouring  islands,  die 
freight  of  brandy,  together  with  the  amount  of  same  iosu- 
rance,  &q.  to  be  taken  out  in  fruit,  if  at  TerderOi  in 
all  January^  at  10^.  per  box  ftee  on  board,  if  after  that 
time  at  TercierOy  at  the  shipping  market  prioe;  if  the 
vessel  should  load  at  <SI^.  MiehaePs^  the  price  to  be  at 
the  shipping  market  price  of  the  day  of  putdng.  die 
same  on  board.  The  Defendants  or  their  agents  m 
that  case  to  pay  a  proportion  of  port  charges,  ac* 
cording  to  thdr  proportion  of  cargo.  The  Defen- 
dants or  their  agents  also  agreed  to  advance  money  st 
Terciera  to  the  captain  for  the  ship's  use;  and 'the 
Defendants  guaranteed  that  the  ship  should  have  a 
full  and  complete  cargo  home.  If  the  ship  shoold 
have  taken  at  the  port  where  she  then  lay,  any  part 
of  a  cargo  for  London  or  any  port  of  Great  Britdn^ 

die 
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the  vessel  to  be  allowed  to  go  to  such  port  ot  plaoe  1^18) 
to  deliver  the  same^  and  from  thence  to  the  aforesaid 
island,  -without  detriment  to  that  charter-p^rty ;  ai\d 
for  the  true  performance  of  all  and  singular  the  article^  WAi-TQifr 
covenants,  and  agreements  therein  contained)  and  every 
part  thereof,  the  said  contracting  parties  bound  them* 
selves,  their  respective  heirs,  administrators,  &c*)  the 
owner,  his  said  ship  with  her  freight,  8^;  and  the  De« 
^dants,  their  goods  and  merchandized  so  to  be  loaded 
on  board  the  said  ship,  in  the  sUm  of  50Q/«,  &04  &c/' 

The  Plaintiff  having  in  the  declaration  set  forth, 
the  charter-party,  averred  genei'al  performance  on  bis 
part;  and  that  the  master,  with  the  ship,  on  the  loth 
JSUrKary,  1817,  proceeded  to  Terdera,  according  to 
the  meaning  and  efiect  of  the  ebarter-patty ;  and,  on 
the  1st  of  Ajrnl^  1817»  arrived  there,  and  was  then 
ready  and  willing  to  receive  on  board  the  ship  a  full 
and  complete  cargo  of  green  fruit,  either  at  Terdera 
or  Si.  MichaepBy  as  might  be  ordered  by  the  Defhn* 
dantB  or  their  agents,  according  to  the  true  intent, 

c  of  that  charter-party  ;  and  that  he  was  ready  and 
willing  to  have  performed  all  things  in  the  same^  on  his 
part  to  be  done  and  performed  according  to  the  true 
intent,  &c.  of  the  same;  and  then  averred  for  breach, 
that  the  Defendants  did  not,  nor  would,  either  at  the 
said  island  of  Terdera^  or  at  the  island  of  St.  Michcielj 
load  or  put  on  board  the  ship  a  full  and  complete  cargo^ 
according  to  the  meaning  and  effect  of  that  charter* - 
party,  or  any  cargo,  or  part  of  a  cargo  whatever. 

The  Defendants  craved  oyer  of  the  charter-party, 
whidi  being  set  forth  as  above  stated,  they  demurred 
generally ;  and  the  Plaintiff  joined  in  demurrer. 

Lens  Seijt,  in  support  of  the  demurren    It  is  not 
sufficient  for  the  Plaintiff  to  aver  performance  gene- 
rally.   The  specific  performance  of  that  which  he  was 
Q  q  4  to 
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181 1*  to  pdrform  as  a  condition  precedent,  viz.  theshtpph^ 
of  the  pipes  of  brandy  at  Havre^  ought  to  hate  b» 
averred,  UghireePscase.  (a)  A  simple  contract  to  bdng 
fiiiit,  absolutely,  and  at  all  events  to  this  country,  vas 
never  contemplated  by  the  parties;  but  the  DefendanU 
agreed,  that,  on  being  furnished  with  brandy  by  die 
Plaintiff  at  the  port  of  Havref  they  would,  on  tiuir 
arrival  at  Terciera  or  St.  Michael^  take  in  a  caigo  of 
fruit.  If  the  ship  had  taken  out  the  cai^go  of  brandy, 
the  Defendants  would  have  had  it  in  their  power  tt> 
return  with  the  fruit.  The  ship  returned  empty,  be- 
cause the  Plaintiff  neglected  to  ship  the  lading,  whidi 
would  have  been  bartered  by  the  Defendants  for  fivi^ 
had  such  lading  been  shipped.  The  answer,  tberefcie, 
to  the  Plaintiff's  averment,  that  the  DefendanU  woaU 
not  furnish  the  cargo  of  fruit  at  Terdera^  is,  that  the 
Plaintiff  by  neglecting  to  ship  the  outward  caigo  at 
Haotef  prevented  them  from  doing  so.  [^Dallas  C  J* 
If  the  Plaintiff  had  omitted  wilfully  to  get  more  than 
five  pipes  of  brandy  when  he  might  have  procured  tU 
the  six,  would  that  have  discharged  the  Plaintiff?] 
The  Plaintiff  must,  in  that  case,  have  averred,  tfast 
he  oould  not  get  any  more  brandy.  [  Autyn^A  J.  b 
the  case  of  Sitter  v.  Gordon  (6),  the  outward  bound 
cargo  was  never  delivered.] 

Faughan  Serjt,  contra.  In  Storer  v.  Gordon^  though 
the  covenant  on  the  part  of  the  ship  owner  was  to  proceed 
to  Naples^  and  there  to  deliver  the  outward  cargo^  sod 
himng  so  done^  to  receive  on  board  a  return  cargo,  it  vai 
held,  that  the[  delivery  of  the  outward  cargo  was  not  a 
condilfioa  precedent  to  the  providing  of  a  return  caigOk 
The  argument  for  the  Plaintiff  does  not  require  that  the 
case  in  Cokc^  cited  on  the  other  side,  shoidd  be  impugned. 

(fl)   7  Rep.  9.  a.  {h)  3  M,  ^  S.  308. 
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The  supposition,  that  want  of  goods  in  the  market  would  18 1 8« 
excuse  this  condition  precedent,  if  it  exists,  is  totally 
without  foundation.  The  inconvenience  attending  a 
condition  precedent  would  form  no  reason  for  the  non-  WALVcfs, 
performance  of  it  If  such  a  condition  here  exists,  the 
Plaintiff  is  bound  to  perform  it ;  but  the  question  as  to 
conditions  precedent  does  not  depend  on  the  order  of  the 
covenants,  but  upon  the  good  sense  of  the  whole  agree- 
ment. If  the  Plaintiff  had  put  on  board  five  pipes  of 
brandy,  and  they  had  been  accepted,  and  if  a  cargo  of 
fimit  had  been  brought  back,  the  contract  of  the  Pbun- 
tiff  would  not  have  been  fulfilled,  and  he  must  have  lost 
his  fireigfat,  supposing  the  shipping  of  the  brandy  to  be 
a  condition  precedent.  The  outward  cargo  may  be  in-  ' 
tended  as  the  fimd  to  procure  the  homeward  cargo ;  but 
it  by  no  means  follows,  that  it  ntusi  be  so;  and,  in  very 
many  instances,  this  homeward  cai^  is  procured  and  in 
readiness  to  ship  before  the  outward  cargo  arrives. 
The  delivery  of  the  outward  bound  cargo  cannot,  there^ 
fore,  be  considered  as  a  condition  precedent,  (a)  In 
Boone  v.  Eyre  (&),  which  is  recognised  in  the  Duke  of 
St.  AlbafCs  V.  Shore  (c),  and,  subsequently,  in  Campbell 
V.  Jones  {d)y  Lord  Mansfield  lays  down  the  distinction 
as  clear,  that  where  mutual  covenants  go  to  the  whole 
of  the  consideration  on  both  sides,  they  are  mutual  con- 
ditions, the  one  precedent  to  the  other.  But  where 
they  go  only  to  a  part,  where  a  breach  may  be  paid  for 
in  damages,  then  the  Defendant  has  a  remedy  on  his 
covenant,  and  shall  not  plead  it  as  a  condition  precedent. 
So  here,  the  remedy  should  have  been  by  a  cross«action. 


(a)  Per  EUenborough  C.  J.,  ,       (r)   i  H,  BL  270. 
Storer  v.  Gordon^  ^M.^S.  32^,  \d)   6.  T.  R.  5  70. 

{b)  I  H.  B/,  473,  «.     See  al^p 
%fr.BLizi%n 


Len^ 
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Miai^  Lens  in  reply,  said,  that  be  did  not  question  the  k« 

as  laid  down  in  the  cases  cited  on  the  other  side,  but 
in  Storer  v.  Gordon^  the  homeward  voyage  was  per- 
fectly unconnected  with  the  outward  voyage^  whereas 
his  ai|(ument  was,  that  in  the  case  before  the  Court, 
the  return  voyage  was  a  branch  of  the  outward  voyage : 
he  admitted,  that  if  the. homeward  Yoyyge  did  not 
grow  out  of  the  outward  voyage,  the  Defendants  must 
fail. 

Dallas  C.  J.    The  only  question  here^  is  whether 
the  shipping  of  the  six  pipes  oF  brandy  at  Haore  de 
Qrace^  and  the  delivery  of  them  at  Terderoj  is  a  gkni- 
dition  precedent*    The  Plaintiff  agrees  to  take  out  the 
six  pipes,  deliver  them  there,  and  take  io  fruit.    Now 
does,  or  doe^  not  this  go  to  the  whole  of  the  con- 
sideration? does  it  form  a  consideration  precedent  or 
are  the  covenants  distinct  and  independent  ?    If  the 
Plaintiff's    coveiiant   be    a    condition    precedent,  he 
cannot  recover;  if  the  covenants  be  distinct  and  ifr- 
dq)endent,  the  Defendants  must  resort  ^o  their  acdon 
on  the  Plaintiff's  disUnct  and  independent  toveoant. 
The  argument  for  the  Defendants  goes  this  length,  that 
the  Plamtiff  was  bound  to  take  on  board  the.  whole, 
that  his  covenant  formed  a  condition  precedoit,  and 
that  the  omission  of  shipping  one  pipe  of  brandy  would 
have  been  a  breach  of  the  condition.    The  language 
of  Lord  Mansfield  in  the  case  of  Boone  v.  Eyre^  is 
applicable  to  this  argument:  '*  If  this  plea,"  xsz.  that 
the  Plaintiff  was  not  at  the  time  of  making  the  deed 
l^ally  possessed  of  the  negroes    on   the  plantation, 
«  were  to  be  allowed,  any  one  negro  not  being  the  pro- 
perty of  the  Plaintiff,   would^bar  the  action.''     The 
doctrine  laid  down  in  that  case  is,  that  *<  where  mutual 
covenants  go  to  the  whole  consideration  on  both  sides, 

they 
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tfiey  are  mutua!  covenants,  the  one  precedent  to  the       llll* 
other.     But  where  they  go  only  to  a  part,  whe^e  a 
breach  may  be  paid  for  in  damages,  then  the  Defendant 
has  a  remedy  on  his  covenant,  and  shall  not  plead  it  as 
a'  condition  precedent/'    Now,  here,  the  covenant  goes 
only  to  a  part  of  the  consideration;  the  breach  of  it 
may  be  paid  for  in  damages ;  and  the  remedy  of  the 
Defendants  Is,  therefore,  by  action.    The  doctrine  in 
Boone  v.   Eyref    on   which    this    last    proposition    is 
founded,  has  all  the  weight  which  some  of  the  greatest 
names  in  Westminster  HaU  can  give  it    That  doctrine 
was  laid  down  by  Lord  Mansfield^  it  was  next  recognised 
by  Lord  Loughborough^  and  formed  the  ground  of  the 
determination  of  the  Court  of  Common  Pleas,  in  the 
case  of  the  Duke  of  Si.  JXbmts  v.  ^hare  ;  it  was  then 
sanctioned  by  Lord  Kenyon  and  the  rest  of  the  Court 
of  King's  Bench,   in  the  case  of  Campbell  v.  Jones ; 
and  was  afterwards  eulogpiid  Iqr  Lord  EUenborough  in 
delivering  the  judgment  of  the  Court,  in  Havelock  v. 
Geddes.  (a)     But  if  more  authority  be  required,  we  have 
the  case  otStorer  v.  Gordon  i  a  case  much  stronger  than 
this;  for  there  the  words  '''having  so  done"  were  imme- 
diately consequent  on  the  covenant  for  the  right  and 
time  deBvary  of  the  outward  cargo.-    I  am  of  epinian, 
that  the  covenant  in  this  case  to  ship  the  braiidjrwas 
not  a  condition  precedent,  but  a  distinct  and  inde- 
pendent covenant. 

'  Pabk  J.  The  case  of  Boone  v.  Eyref  to  the  doctrine 
of  which  we  now  adhere^  much  iwembles  the  case  at 
present  before  the  Court.  In  Qlaxebrook  v.  Woodrcm  {b\ 
thoog^  the  decision  was,  that  the  covenants  were  de- 
pendent, the  distinctions  between  dependent  and  inde- 
pendent covenants  are  well  taken  by  Lcpwrence  apd  Le 

(a)  lo  Bath  564*  (b)  8  r.  it.  z^^' 

Blanc 
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Blanc  Js.  in  commenting  on  the  case  of  Boone  t. 
Eyre.  In  Ritchie  v,  Atkinson  {a\  it  was  agreed  that  a 
complete  cargo  should  be  delivered  on  being  paidfrdght; 
the  master  brought  only  a  short  cargo^  yet,  there  it  was 
held,  that  the  master  might  recover  freight  for  a  short 
cargo  at  the  stipulated  rate;  the  freighter  having  his 
remedy  in  damages  for  the  short  ""cargo  against  the 
master  on  his  distinct  independent  covenant. 


BuRRouGH  J.  Storer  v.  Gordon,  which  was  decided 
after  the  other  cases,  and  which  recc^^nizes  them  ally 
applies  in  all  its  parts  to  this  case. 

Judgment  for  the  PlaintiC 

(«)  lo  JSajtp%9s* 


Nov.  19. 


M'DouGAL  V.  Paton. 


To  assumpiit  ^ SSUMPSIT  (or^monej  lent,  and  on  the  other  money 
for  money         -^^  .         t>i  /•  ..      ▼       1  .l 

paddy  the  counts.     Fleas,  mstf  non  CKSumpstt ;  Lastly,  to  the 

Defendant        second  count  for  money  paid,  the  Defendant's  bank- 

b  d^t  ruptcy,  (the  date  of  the  commission  being  the  23d  Odo- 

and  certificate, 

and  that  the  Plaintiir,  before  the  issuing  of  the  commission,  was  surety  for  the  De- 
fendant's debt,  and  that  the  money  paid,  was  paid  by  the  Plaintiff  as  hb  sorety> 
after  the  issuing  of  the  commission,  and  before  a  final  dividend.  Replication,  that  the 
PlaintiiT,  before  issuing  the  commission!  was  surety  to  J.  for  the  Defendant!  thtt  tlie 
Defendant  should  perform  articles  of  agreement  by  which  an  annual  rent  was  to  be 
paid  by  the  Defendant ;  that  after  his  bankruptcy,  rent  became  due  by  the  De- 
fendanti  and  that  the  money  was  paid  by  the  Plaintiff  as  the  Defendant's  siirety» 
by  reason  of  the  Defendant's  non-payment,  and  for  the  costs  of  an  action  by  J* 
against  the  Plaintiff  as  surety  :  Held,  on  demurrer,  that  the  Plaintiff  was  not  surety 
for,  or  liable  to  a  debt  due  at  the  time  of  issuing  the  commifeion  ;  and  that  he  was, 
therefore,  not  within  the  eighth  section  of  the  49  C  3.  c.  zai. 

fer> 
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deTf  1812;)  that  he  obtained  his  certificate  on  the  1st 
February^  1813 ;  and  that  the  Plaintiff,  before  and  at  the 
time  of  the  issuing  of  the  commission,  was  surety  for  a 
certain  debt  of  the  Defendant,  and  that  the  money  in 
that  count  of  the  declaration  mentioned,  and  thereby 
supposed'  to  have  been  paid  by  the  Plaintiff  for  the 
use  of  the  Defendant,  was  so  paid  by  the  Plaintiff  as 
such  surety  as  aforesaid,  after  the  issuing  of  the  commis- 
sion, and  before  a  final  dividend  had  been  made  under 
the  same,  of  the  estate  and  effects  of  the  Defendant, 
whereby  and  by  force  of  the  statutes  in  such  case  made 
and  provided,  the  Plaintiff  became  and  was  entitled 
to  prove  his  demand  in  respect  of  such  payment,  as  a 
debt  under  the  commission,  and  to  receive  a  dividend 
thereon  proportionably  with  the  other  creditors  taking 
the  benefit  of  the  commission,  and  this,  &c.  Replica- 
tion to  the  last  ple%  that  the  Plaintiff  before  and  at 
the  time  of  the  issuing  of  the  commission,  was  surety 
to  John  Inglisj  for  the  Defendant,  that  the  Defendant 
should  well  and  duly  perform  and  keep  all  and  singular 
the  articles,  matters,  and  things,  contained  in  certain 
articles  of  agreement,  before  then  entered  into  between 
John  Inglisj  as  treasurer  of  the  London  Dock  Company^ 
for  and  on  behalf  of  the  company  of  the  one  part,  and 
the  Defendant  of  the  other  part ;  and  that  by  the  said 
articles  of  agreement,  certain  rents,  to  wit,  a  rent  of 
11 7t  per  annum  was  to  be  paid  yearly  by  the  Defen- 
dant for  certain  premises  therein  mentioned ;  and  that» 
after  the  supposed  bankruptcy  of  the  Defendant,  as  in 
the  said  second  plea  mentioned,  to  wit,  on  the  25th 
Marchy  1816,  the  sum  of  351/.  for  three  years  of  the 
said  rent  ending  on  that  day,  became  due  and  was  pay- 
able firom  the  Defendant  by  virtue  of  the  agreement ; 
and  that  the  money  in  the  second  count  of  the  declara- 
tion, alleged  to  have  been  paid  by  the  Plaintiff  for  the 
use  of  the  Defendant,  was  so  paid  by  the  Plaintiff  as 

such 
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Bach  surety  for  die  Defendant^  by  reason  of  tbe 
piQnneiit  by  tbe  Defendant  of  the  said  rent,  and  for  the 
costs  and  charges  <tf  an  action  before  then  bro^ghl 
against  the  Plaintiff  as  such  surefy^  by  the  said  «Mii 
Jb^lisi  by  reason  of  such  non-paymoit* 
General  demurrer  and  jcSnder. 


Pell  Seijt,,  in  support  of  the  demunrer.  The  iMily 
question  is,  whether  this  case  eomea  withih  the  8di  sec- 
tion of  tbjb  Stat  49  G.3.  c.  121.  (d),  and  the  words  of 
die  clause  dearly  do  embrace  it. 

In  this  case  the  Plaintiff  was  surety  for  the  Defendant 
at  the  time  of  the  commission,  he  then  pays  the  debt 
Under  tbe  suretyship^  after  the  issuing  of  thfe  oofftmisstoit» 
and  before  the  final  dividend;  and  the  Plaintiff  migfat 
have  come  in  and  proved  his  debt  undei^  the  conmiis* 
aioB.    The  case  of  Stedman  v.  MarHmnant  (6)^  which  was 
cited  in  Vansa$idm  v*  Caribie  (c),  and  that  of  Wood  aad 
Jbwiher  v.  DodgsoH  ((f),  which  was  not  cited  in  that  dasc^ 
bear  out  the  proposition  contended  for.     The  object  of 
the.  act  was  to  confer  a  benefit  on  the  snrety^  to  enable 
him  to  obtain  a  dividend  in  respect  of  his  debt;  whereas 
before  the  act,  the  surety  would  have  been  compelkUe 
to  pi^y  the  whole  amount  without  any  such  benefit. 
IDallas  C.  J.    The  Plaintiff  here  was  a  surety  for  dw 
pajrment  of  rent,  which  became  due  after  the  bankrupt^. 
The  words  of  the  statute,  are,  ^  where  at  the  time  of 
issuing  the  commnsion  any  person  shall  be  surety  (x 
or  be  liable  for  any  debt  of  the  bankrupt,  it  shall  be 
lawfol  for  such  surety  or  person  liable,  if  he  shall  hare 
paid  die  debt  or  any  part  thereof,  Sec,  although  he  may 
have  paid  the  same  after  the  commission  diall  have 
issued,"  to  prove  under  the  commission.     Now,  is  it 


(a)  See  ante,  p.  559. 
{h)  tzEatt,  664. 


(c)  Ante,  p.  550. 


possible 
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po6sit>l6  that  thu  renti  which  "Was  tiot  due  till  aft« 

^e  bankruptcy,  can  be  considered  as  a  debt  due  itt; 

the  time  of  issuing  the  commission  ?  Park  J«    Thare 

must  be  a  debt  due  at  the  time  of  the  bankruptejr 

to  bring  the  cane  within  the  statute;  now^  her%  the 

rent  Was  not  due  until  after  the  bankruptcy.]    The 

act  steers  clear  of  the  difficulty  raised  by  that  Ob^ 

jectioni  for  the  words  in  the  statute  ard  va  the  dia^ 

jundtive^  they  are»  <^  shall  be  surety  for,  or  be  liable  for 

any  dd)t  <^  the  bankrupt."    The  object  of  the  stattite 

must  be  borne  in  view;  that  object  was  to  enable  every 

person  who  had  a  denland  previously  to  the  distribution 

of  the  bankrupt's  eflPects,  to  come  in  and  prove  under  the 

commission.     The  Plaintiff  comes  immediately  withih 

the  intention  of  the  act;  and  if  he  were  to  be  ex* 

eluded,  the  intention  of  the  act  must  be  considered 

as  nullified.     An  existing  debt  cannot  indeed  be  shewa 

in  this  ease,  but  the  debt  need  not  be  actually  existing 

to  bring  it  within  the  soopo  of  this  act.     [Dallas  C.  J. 

•lit  Wd$hv.  WeWt{a)^  the  surety  ip  an  annuity  deed, 

^ho  Jbad  been  compelled  to  pay  instalments  due  after 

the.  issuing  of  the  cammission,  was  held  Jiot  to  be 

withiii  this  section  of  the  act;  and  it  waS|  therefore^ 

decided  that  such  surety  might  have  his  action  against 

the  principal  for  such. sums;  a|id  Lord  EUenboraugh 

treated  the   case  as  one  omitted  by  the  legislature. 

If  the  Court  should  differ  or  doubt  in  this  case^  the 

Judgment   in  Vansaniau  v*  Corsbie,  argued  on  Salun' 

i^.kst,  must  be  suspended,  but,  at  present,  I  see 

no  difficulty.] 


•    Vamghan  Seijt,  cofUra^    This  case  is  neither  within 
the  wtods  er  meaning  of  the  4t9  G.  3.  e.  12K  $.  8.  Te 


{a)  4M.tfS,3S3' 


bring 
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bring  a  case  within  that  act  there  must  be  ad^>tdoe 
from  the  bankrupt  at  the  time  of  bankrupt^.      In  A- 
glis  v.  M^Dougal  (a),  it  was  held,  that  though  the  bank- 
rupt was  discharged,  the  surety   for   the  perfiMrmance 
of  the  covenants  was  still  liable  to  the  prindp^  and 
in  Aurid  v.  MiUs  {b)  it  was  held  that  the  banknqytcjr 
of  the   lessee  was  no  bar  to  an  action  of  oovenam 
brought  against  him.     [Dallas  C.  J.    Stedman  v*  Jfor- 
iinnant  goes  on    the  ground  that   there   must    be  a 
debt  at  the  time  of  bankruptcy;   in  that   case   the 
Plaintiff  had  given  his  acceptance.]     Wd^  v.    WdA 
is  in  point.    The  case  of  Wood  v.  Dodgson  does  not 
apply  to   this    case;   the   circumstances    ware   totally 
different.    In  Page  v.  BusseU{c\  where  the  questioa 
was  as  to  the  liability  of  a  person  discharged  under 
the  insolvent  act  to  his  surety  for  arrears   of  an  an- 
nuity due  since  his  discharge,  which  the  sure^  had 
been  obliged  to  pay,  Bayley  J.  in  his  judgment,'  says, 
<<  in  the  case  of  a  bankrupt,  if  the  annuity  creditor  does 
not  come  in  and  prove^   but,  disregarding  the  hank* 
ruptcy,  sues  the  surety,  the  surety  cannot  insist  <»  the 
certificate :  and  if  he  cannot,  may  he  not  afterwards 
resort  to  the  bankrupt?    The  present  is  a  debt  ac- 
crued since  the  debtor's  discharge,  and  therefore  the 
Plaintiff  is  entitled  to  judgment.'' 


Pell  in  reply.  The  act,  according  to  the  argument 
for  the  Plaintiff,  embraces  no  case  in  which  there  is  not 
an  existing  debt  from  the  bankrupt  at  the  time  of  the 
issuing  of  the  commission.  If  the  Court  can  see  an  inten** 
tion  in  the  l^islature,  they  will  effectuate  such  intentioo. 
Now,  a  man  may  be  surety  at  the  time  of  the  commis- 
sion, in  respect  of  some  liability  which  does  not  abso-^ 
lutely  attach  at;  the  time  of  the  commission,  thoogii 


(a)  I B.  Moore^  196.       {b)  4T.R.  94*        (c)  %  M.  i^S.S5^' 


IN  THE    FlPTT-NINTH   YeAH   OF   GEORGE   III. 

it  attaches  subsequently  thereto ;  and  the  intention  of 
the  I^slature  is  to  reach  a  case  where  a  person  is  surety 
for  a  debt  which  may  come  into  existence  before  the 
final  dividend.  In  Welsh  v.  WeMj  it  does  not  appear 
that  the  Plaintiff  was  called  on  to  pay  before  the  final 
dividend.  The  case  of  Wood  v.  Dodgson  was  not  re- 
ferred to  as  a  case  of  similar  facts,  but  for  the  judgmeiit 
nfLeBla$icJ,f  who  could  not  have  contemplated  an  ex- 
isting debt ;  and  for  the  judgments  of  Bayky  and  i)am-> 
pier  J ^  which  most  strongly  support  the  ailment  sub- 
mitted to  the  Court  in  support  of  this  demurrer. 
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Dallas  C.  J.  We  will  consider  this  case :  for  iny<>' 
«elf  I  have  no  doubt  that  a  debt^  to  fall  within  the  sta- 
tute mimt  be  a  debt  existing  at  the  time  of  the  commis- 
sion* But  though  to  me  the  case  is  clear,  (aided  more- 
over as  it  is  by  the  case  of  Welsh  v.  Welsh^  which  is,  in 
my  opinion,  in  point,)  I  have  no  objection  to  the  case 
standing  over  for  a  further  conaderation  of  the  aatho^ 
rities  by  the  Court. 


Pabk  Ji    I  have  no  doubt  upon  the  point 

BuRROUGU  J.  Nor  have  I.  The  statute  through- 
out is  penned  with  the  greatest  care,  as  referring  to 
the  debl  of  the  bankrupt  at  the  time  of  his  bankruptcy. 

Cur.  adv.  vultm 

And  now, 

Dallas  C.  J.  informed  Pelly  that  the  Court  saw  no 
reason  to  change  the  opinion  which  they  had  expressed 
in  this  case. 

Judgment  for  the  Plaintiff. 


Vol.  VIII. 
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Nov.  %u  Ex  parte  St.  George. 

A  ient<hai:ge,  JJlJLLOCK  Seijt  moved  that  Mr&  St.  Georgt  night 
faneoo^  he  allowed  to  levy  a  fine  of  a  rent-charge  withoat 

for  her  life*  her  husbandi  to  ennre  to  the  use  of  Andrew  MrMorhj 
^uf^^  his  heirs  and  assigns.  By  her  marriage  settlement,  dated 
^dentioaby  1792»  PQ  her  marriage  with  Thomas  MaddockSf  lands 
herMlf  and  were  granted  to  trustees,  charged  with  a  yearly  rent- 
thJ^lSS  charge  of  7CM.  to  her  use  for  life^  afker  her  husband's 
the  purehaw*  decease,  in  lieu  of  dowen  By  subsequent  indentnra^ 
SS^'  "ied  ^''^*^  Maddockh  by  virtue  of  a  power  oonteined  indie 
a  deed  of  con**  marriage  settlement,  appointed  other  lands  in  lieo  of 
veyance.  The  those  diarged  in  the  marriage  settlement,  and  escoDeratied 
^!^^^fi«n  ^e  >Dds  diaiged  thereby.  JVumias  Madd^ieh  iSed, 
the  wife,  who  leaving  A^em  Maddoeh  his  heir  to  the  estates  thus 

WM  ignorant     ^^^  subject  to  the  rent^harge.    After  the  death  of 

where  he  wa«     ^^  *'l.,,..        .,  .,^  «^ 

to  be  found,      Thomas  MaddockSf  the  widow  marned  George  SL  George: 

although  she  and  they,  by  deed  executed  by  both,  and  in  which 

is^TI^  there  was  a  covenant  for  furdier  assurance,  assigned 

for  him.    Oa  the    rent-charge   for    a.  valuable  consideration.    She 

^W^^»J^  had  been   requested  by  Andrew  Maddocks^    who  had 

might  be  al-  contracted  with  the  assignees  of  the  rent-charge,  finr  the 

lowed  to  le?y  gale  and  release  thereof  to  him,  to  levy  a  fine  skt 

mtxrhafvu  concessit  of  the  same.    This  she  was  ready  and  willing 

without  her  to  do;  but  her  husband,  St.  George^  was  separated  fiom 

GmMnT^  her,  and  though  diligent  search  had  bem  made,  she 

to  interferon  bad  been  unable  to  find  him,  in  order  to  .obtain  his  con- 
sent and  concurrence  with  her  in  levying  the  fine. 

Hullock  urged  that  the.  husband  had  by  the  deed 
assigned  all  his  interest,  and  that  the  fine  was  only 
necessary  to  pass  the  wife's  interest  in  case  of  her  sur^ 
viviiig  him ;  and  in  support  of  his  application,  cited 

Moretfif^ 
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'JUareau^s  ca«e  (a),  and  Siead  ▼•  bard  (6),  admitting^  how-  .1818. 

ever,  that  in  Ex  parie  Abny  {e)j  the  court  refused  to  ^— v*-^'  . 

Daixas  C.  X  In  tile  words  of  Mansfield  C.J.,  in 
JEx parte  Abney^  **  Act  as  you  shall  be  advised;  but  the 
Court  has  nothing  to  do  in  the  matter." 

Paek  and  Burrough  Js.  concurred. 

Htdlock  took  nothing  by  his  motion. 
{a)  %  W.  Bi.  1105;        (*)  X  N.  R.  311.         (e)  Anttt  I.  37. 


Brande  V.  Rich.  Nov.  13. 

JDLOSSET  Seijt.  on  a  former  day  had  obtained  a  rule   i.  After  a 

nisi  to  set  aside  the  declaration  and  subsequent  niletoplcad» 
«•«••  ••  1  mm  ;ind  Pftticff  of 

proceedmgs  for  irregulanty,  on  the  ground  that  one  |^  g^ven,  tke 

count  had  been  delivered  without  a  stamp;  and  he  at  Court  refiued 

the  same  time  objected  that  other  counts  of  the  declar-  ^^^!J^^^ 

alion  (the  common  counts)  were  partly  written  and  aadnilMe- 

partly  printed.  ^P^^  proceed- 

ingt  for  lire* 

Best  Serjt.  shewed  for  cause,  that  a  rule  to  plead  and  where  one  of 
notice  of  trial  had  been  given :  the  application,  therefore^  Jj*  ^]?^|? 
came  too  late^  and,  if  this  lapse  of  time  were  not  fatal  delivered  was 
to  the  rule^  the  Plaintiff  was  ready  to  strike  out  the  un-  deliveped  on 
stamped  count,  and  proceed  to  trial  on  the  others.    The  ^^p^^ 
dyectioD  to  the  common  counts  being  in  the  printed      »•  There  b 
Ibrm   and  afterwards  filled  up,  he  treated  as  hardly  "k'^-^""||m^ 
deserving  a  serious  answer.  ,  money  counts 

are  partly 

.   Blosietf  in  support  of  his  rule,  contended  that  the  ^|y  written. 
Court  would  watch  for  the  protection  of  the  revenue ; 
R  r  2  that 
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that  the  declaitttion  was  <Hle  entire  diing ;  and,  diat  if 
the  unstamped  count  ivere  taken  out,  the  dedantkn 
would  no  longer  be  entire;  nor  could  it  stand  good  eft 
the  other  counts. 

Dallas  C.  J.  No  doubt  it  is  the  duty  of  this  Coort 
to  see  that  the  revenue  be  not  defrauded,  and  to  piolfect 
the  stamp  laws.  But  it  is  another  quesUon,  whether 
we  are  called  on  to  sanctiim  such  oligectioDs  as  tliae» 
after  a  rule  to  plead  and  notice  of  trial  given.  Witli 
l^egard  to  the  first  of  these  objections,  the  Plaintiff  after 
withdrawing  the  unstamped  count,  may  proceed  to  trial 
on  the  remaining  counts,  each  of  which  is  perfect  io 
itsel£    In  the  latter  objection  there  is  nothing. 

Per  curiam^  Rule  discharged. 


^0v.  %%•  AspiNAL  V.  Smith. 

Where  nodce  DEST  Seijt.^  On  a  former  day  had  obtained  a  role 
to  plead  w  ^^^  ^  ^^  aside,  for  irregularity,  the  interlocutory 

before  the  ex-  judgment  signed  in  this  case. 

piration  of  the 

the  notice,  a  ^^^  Seijt.  now  shewed  for  cause,  that  the  dedaration 
judge's  order  was  delivered  on  the  llth  Novemberj  with  notice  to 
time"to  plead  V^^^  ^^  ^^ur  days,  together  with  a  bill  of  particolars. 
IS  obtained,  On  the  13th,  in  consequence  of  two  summonses  taken 
such  time  is  out  ^nd  served  on  the  Plaintiff,  by  the  Defendant,  on 
from  the  ex-  ^®  ^^'^>  ^^^  ^^^  delivery  of  better  particulars,  and  the 
pindon  of  the  other  for  time  to  plead  after  such  delivery,  both  parties 
Sn^ti^  attended  Dallas  C.J.  at  Chambers,  who  made  an  older 
plead,  and  not  for  delivery  of  better  particulars,  and  also  an  order  for 

from  the  date    four  dayfc'  time  to  plead  after  the  delivery  of  such  betted' 

of  the  judge's  ^  mt  ^ 

order.  particulars. 
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pwrtioiIarB.  Theae  orders  were  duly  served,  and  the 
pupticulars  were  deli?ered  oa  the  evening  of  the  IStlu 
On  tke  ITth,  the  Plaintiff  signed  judgment  fo^  want  of 
a  plea.  Under  these  circumstances,  Pf//.conteiaded  that 
dbe  judgment  was  well  signed  on  the  1 7th. 

JBest  and  HuUock  Seijts.,  in  support  of  the  rule,  con- 
tended that  though  the  order  was  made  on  the  i3th,  the 
Qotioe  to  plead  would  not  have  expired  until  the  14th; 
and  that  die  Defendant,  therefore^  had  an  additional  day 
under  the  notice  to  plead,  exclusive  of  the  time  ordered ; 
and  so  the  judgment  was  premature. 

And,  the  Court  being  of  this  opinion,  the  i:uie  was 
nuide 

Absolute* 


PaUMENTER  v.  WeBBEQ.  Nov.  aj. 

JDEPLEVIN  for  taking  tlie  Plaintiff's  goods  and  cat-  The  lessee 

tie.    Avowries:  First,  for  a  year's  rent  due  to  the  ^"^^l^^x. 

Defendant  from  the  PlainiiS  at  Laebf^dayf  ISIG.  Second,  ^.  that  he 

for  42/.  iOs.,  the  amount  of  half  a  year's  rent  due  on  that  ^^^  ^J^ 

day.     Plea  in  bar  to  both,  non  tenuity  and  issue-thereon.  ^  igg^f^ 

At  the  trial  before  Wood  B.  at  the  last  Essejp  assizes,  a  the  tame,  jf. 

verdict  was  taken  for  the   Defendant  on  the  second  ^*>''*"**™ 

tenant  to  the 
avowry  for  4t2L  10&,  the  value  of  the  goods  distrained,  lessee  during 

subject  to  the  opinion  of  the  Court  upon  a  case  of  which  the  leases;  and 

the  following  is  the  substance.  *£  ^^  hnm^ 

A.  was  to  be 
pud  for  the  fallows  and  dung.     A*  took  possession,  and  piald  one  year's  rent  growing 
doe  after  the  date  of  the  agreement  to  the  lessee,  who  afterwards  distrained  for 
rent  in  arrear :  Held,  that  this  distress  could  not  be  supported*  as  the  agreement 
operated  as  an  absolute  assignment  of  all  the  lessee's  interest  in  the  farms. 

R  r  3  The 
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1818.  The  Defendant  being  in  the  oocnpation  cf  two  &niiSy 

of  one  as  leasee  to  Lord  Petrct  and  of  the  other  aslenee 
to  the  Rev.  M.  Boskettj  on  the  20th  StpUwAer^  1814, 
an  agreem^t  in  writing,  dated  on  that  day  and.  stanqied 
with  a  22.  stamps  was  entered  into  between  the  Plaintiff 
and  the  Defendant,  by  which  <*  the  Plaintiff  was  to 
have  the  t,wo  fiirms  during  the  leases  of  the  same^  the 
Plaintiff  to  remain  tenant  to  the  Defendant  doling  the 
leases.^  The' agreement  then  stated  the  rents^  rates, 
and  taxes,  and  provided,  that  should  the  property  tax 
be  taken  off,  it  should  be  taken  off.  from  the  PhuntiC^ 
he  agreeing  to  pay  to  the  Defendant  200iL  for  the  Al- 
lows, dung,  and  improvements.  The  Defendant  was  to 
pay  all  rates,  rents,  imd  taxes  up  to  Michmdmas^  1814^ 
and  the  Plaintiff  agreed  to  &rm  according  to  the  tenoc 
of  the  leases,  and  for  every  default,  to  pay  according  to 
the  forfeiture  of  the  leases.  The  rent  was  to  be  paid 
half-yearly,  at  LaAfday  and  Michaelmas.  The  Plaintiff 
was  to  take  possession  on  or  before  MichadmaS'day^lbm 
next,  or  to  forfeit  50^;  and  if  the  Defendant  refosed  to 
comply,  he  was  to  forfeit  50/.  At  the  leaving  of  the 
&rms,  the  Plaintiff  was  to  be  paid  for  the  fallows  and 
dung.  The  Plaintiff  paid  the  200/.  mentioned  in  the 
agreement:  possession  of  the  farms  was  given  to  him  by 
the  Defendant  at  Michaelmasy  1814';  and  one  year's  rent 
afterwards  growing  due^  had  been  paid  by  the  Plaintiff 
to  the  Defendant.  It  was  contended  at  the  trial,  that 
tlie  agreement  operated  as  an  absolute  assignment  by  the 
Defendant  to  the  Plaintiff  of  all  the  Defendant's  interest 
in  the  farms;  and  that,  therefore,  the  Defendant,  having 
no  reversion  left  in  him,  could  not  legally  distrain. 

The  question  for  the  opinipn  of  the  Court  was,  whe- 
ther the  Plaintiff  was  entitled  to  recover. .  If  the  Court 
should  be  of  that  opinion,  then  a  verdict  was  to.  be  en- 
tered for  Irim,  with  nominal  damages ;  if  not,  the  ver* 
diet  for  the  Defendant  was  to  stand. 

Bat 
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Best  Seijt^  for  the  Defendant.    This  was  an  under-       1818. 
lease,  and  not  an  absolute  assignment.      The  case  of  pTT!^—! 
— — •  V.  Cooper  (a)  is  inapplicable  to  the  present    That  ^\ 

c^ase  opens  with  the  feet,  that  the  instrument  in  question  Wxbbkb; 
was  an  assignment,  the  very  point  in  dispute  here.  The 
question  resolves  itself  into  the  intention  of  the  parties  f 
upon  that  AMunt  J.  and  BuUerJ.  founded  their  opinions 
In  Smith  v.  Maplebaci.{b)  In  this  case  the  partietf 
have  taken  pains  to  exclude  the  inference  that  their  in-' 
teotion  was,  that  this  agreement  should  operate  as  an 
assignment.  If  the  Defendant  had  intended  fo  assign 
all  his  interest  in  the  premises,  the  relation  of  landlord 
and  tenant  would  never  have  been  created  as  it  has  been' 
in  thb  agreement;  and  such  relationship  is  reeog- 
ni:ied  by  the  payment  and  receipt  of  rent  growing  due 
after  the  date  of  the  agreement.  The  inference  whicli 
might  arise  on  the  first  part  of  the  agreement,  where 
the  Plaintiff  is  ^*  to  have  the  farms  ibfing  iheleasei6fihe 
same/*  is  guarded  against  by  the  words  immediately 
consequent  thereon,  **  the  Plaintiff  to  remain  tenant  ta 
the  Defendant  during  the  leases."  If  this,  therefore,  be 
held  to  be  an  assignment,  it  most  be  so  held*  in  defiance 
of  express  words  creating  the  relationship  of  landlord 
and  tenant.  The  Plaintiff,  moreover,  at  the  kaving  of 
the  Janns,  was  to  be  paid  for  the  fallows  and  dung.- 
The  whole  transaction,  coupled  with  the  agreement,  is 
clear  to  shew  that  an  under-lease  of  the  premises,  and 
not  an  assignment  or  surrender  of  the  term,  was  in  the: 
contemplation  of  the  parties. 

Blosset^  contra^  stopped  by  the  Court. 

Dallas  C.  J.    I  am  of  opinion  that  the  instrument' 
in  question  amounts  to  an  absolute  assignment  of  the 

K  r  4  Defendant's^ 
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I>efe])dwt'3  interest  in  tbe  two  Ifinps;  and  that,  there- 
for^  this  distress  cannot  be  supported..  In  the  caie 
in  Wilson^  the  Defendant  avowed  under  a  distress  for 
rent  due  from  the  Plaintiff  to  him  upcm  an.  assMgnmeni 
of  a  lease  of  a  term  for  years  to  the  Plaintiff;  and  the 
question  was,  whether  that  was  arerU  for  which  a  distress 
would  lie?  Though  there  was  a  rent  reserved  upon  that 
instrument,  the  court  held  that  the  assignor  having 
granted  all  his  estate  in  the  term^  could  not  distrwo ; 
and  in  giving  their  judgment^  referred,  to  BrooUi 
Abridgment^  tit.  Deite^  pi.  39 ,  wheire  the  Year  Book, 
43  JScftr.  3, 4.>  is  cited  for  the  foUowing  proposition :  *^  If 
a  man  hath  a  term  for  years,  and  grants  all  his  estate 
of  the  term,  rendering  certain  rent,  he  cannot  distrain 
if  the  rent  be  in  arrear*^  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment. 


VhWi  J.  and  Burrough  J.  of  the  same  c^inion. 

Judgment  fi>r  the  PlaiotiC 


Mv«s4» 


CoRDWENT  V.  Hunt. 


rpHE  Plaintiff  declared  in  covenant,  that  by  indcn- 


Plainttfi;] 

^^f^^iaaaiU        *    ^"^®  ^^  ^®  27tl\  September^  1813,   made  between 
with  the  De-    the  Defendant  of  the  one  part,  and  the  Plaintiff  of  the 
f endantf  his 
letior,  to  fetch 

and  bring  all  such  materials  as  should  at  any  time  during  the  continoaiice  of  tl» 
term  be  wanted  in  erectmg  a  thrashing  mill ;  which  mill  the  Defendant  covenanted 
with  the  Plaintiff  to  erect  during  the  continuance  of  the  term»  for  the  use  of  the  knee 
and  the  occupiers  of  an  adjoining  farm.  The  Defendant  plttded*  fint»  that  witUn  i 
reasonable  time  from  the  date  of  the  indenture^  and  during  the  continuance  of  the 
term*  he  began  to  provide  the  necesssary  materials  for  erecting  the  millf  and  wjubt  k 
was  so  doing*  the  Plaintiff  desired  him  not  to  erect  the  same*  but  to^refirain  ham  so 
doing  until  he  should  be  requested  by  the  Plaintiff;  and,  lastly*  a  plea  of  leave  aad 
licence  during  the  tenn :  Held,  on  special  demuirer*  that  both  these  pleas  were  bad. 

other 
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other  party  the  Defendant  demised  to  the  liHaintijBr certain*       1818^; 
premises  for  nine  years  next  ensuing  the  25th  March 
tfaea  last  past,   at  a  certain  rent  therein  mentioped; 
and  that  the  Plaintiff  covenanted,  that  he  would,  at  his, 
own  costs^  from  time  to  time,  and  at  all  times  during. 
the  continuance  of  the  term,  fetch,  carry,  and  bring 
all  such  timber,  stone,  &c.,   and  other  materials,  as 
ahoold,  at  any  time  during  the  term,  be  wanted  in  and 
sfymt  the  erecting  of  a  new  thrashing  mill  to  be  driven 
by  water;  and  that  the  Defendant  covenanted,  that  he 
would  buUd  and  erect,  or  cause  to  be  built  and  erected, 
a  new  thrashing  mill  or  machine  to  be  driven  by  water, 
for  the  purpose  of  thrashing  corn  for  the  use  of  the 
Plaintiff  in  common  with  the  occupiers  of  a  farm  called 
^peddngUm  Lofwer^  Farm  for  the  time  being :  that  the 
Fhuntiff  entered  and  was  possessed,  and  that  though  he 
was  ready  and  willing  from  time  to  time,  and  at  all  times 
during  the  term,  at  his  own  costs  and  charges,  to  fetch, 
carry,  and  bring  all  such  timber,  &&,  and  other  mate- 
rials^ as  should  be  necessary  for  the  purpose  of  erecting 
thje  said  thrashing  mill;  yet  that  afler  the  making  of  the 
indenture^  and  during  the  term  until  and  upon  the 
25th  Marchf  1816,   when    the  term  so   granted,  was 
by  mutual  consent  and  agreement  between  the  Plaintiff 
and  the  Defendant  surrendered  and  determined,   the 
Defendant,  though  oflen  during  the  continuance  of  the 
term  requested  so  to  do,  did  not,  at  any  time  build  and 
erect,  or  cause  to  be  built  and  erected,  the  said  thrash- 
ing mUl  or  machine  to  be  driven  by  water  as  aforesaid, 
for  the  purpose  of  thrashing  com  for  the  use  of  the 
Plaintiff  in  common  with  the  occupiers  of  Specktng^i 
Jjofwer  Farm  for  tlie  time  being,  or  in  any  other  manner 
whatsoever,  but  wholly  refused  so  to  do,  contrary  to  his 
oovenant,  &c« :  by  reason  whereof  the  Plamtiff  could  not, 
dming  the  continuance  of  the  term,  enjoy  all  the  use» 

b^efit. 
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^  ^818*  benefit,  aid  adnntikgefiroin  his  fiirm  so  to  him  dqniaed, 
fer  want  of  the  assbtatioeand  adnattage  of  the  llinMliing 
mill ;  and  that  at  the  end  of  the  tenn^  certain  qnantities  of 
wheat,  by  and  through  the  mere  want  of  sach  thrashing 
mill,  remained  in  the  straw,  in  the  bards  of  the  &nii, 
unthrashed;  ixid  that  the  Plaintifl^  after  the  detennin- 
ation  of  the  term,  removed  the  wheat  from  the  A^mw^ 
premises  for  the  purpose  of  thrashing  the  same^  ocmtruy 
to  the  covenant  of  the  Plaintiff  in  that  behalf  and  bjr 
reason  thereof  the  Defendant  had  recovered  judg- 
ment against  the  Plaintiff,  in  a  plea  of  breach  of  cove- 
nant, damages  26L ;  and  that  the  Plaintiff  was  obliged 
to  expoid  a  large  sum  in  defending  himself  against 
the  said  plea. 

The  Defendant  pleaded,  first,  that  with  all  nece888J7 
and  convenient  speed  after  the  making  of  the  indenture^ 
and  during  the  continuance  of  the  term  thereby  granted, 
to  wit,  on  the  30th  September^  1813,  he  b^gan  to  find 
,  and  provide  the  necessary  materials  for  building  and 
erecting  such  new  thrashing  mill ;  and  that  whilst  he 
was  finding  the  materials,  and  before  a  reasonable  time 
from  the  making  of  the  indenture  for  conunencing  the 
actual  building  and  erecting  of  such  tlirashing  mill  bad 
elapsed,  and  during  the  term,  to  wit,  on  the  30th  De- 
cembet'  in  the  year  aforesaid,  the  Plaintiff  requested  the 
Defendant  not  to  build  or  erect,  or  cause  to  be  built  and 
erected,  the  said  thrashing  mill,  but  to  refrain  finom 
so  doing,  until  the  Defendant  should  afterwards,  and 
during  the  continuance  of  the  term,  be  requested  so  to 
dp  by  the  Plaintiff;  and  that,  in  pursuance  of  the  said 
request  of  the  Plaintifi^  and  in   consequence  of  the 
Plaintiff  never  having  thereafter,  and  before  the  sunreo- 
der  and  determination  of  the  term,  requested  the  De- 
fendant to  build  and  erect,  or  cause  to  be  built  and 
erected  the  said  thrashing  miU,  the  Defendant  did^  from 
the  time  of  making  the  said  request,  omit  to  build  and 

erect, 


IM  Tit  FifTT-KlNTH  YeAD  OF  GEORGE  III. 


599 


aectf  or  cause  to  be  built  and  erected,  the  same.  Ltotly, 
the  .Defendant  pleaded  that  he  committed  the  supposed 
breach*  of  covenant  above  assigned  by  the  leave  and 
licence  of  the  PIaintt£^  for  that  purpose  given  and 
granted  on  the  IGth  AprS^  1814. 

To  these  pleas  the  Haintiff  demurred  specially ;  and 
shewed,  for  causes  of  demurrer  to  the  first  plea,  that  the 
covenant  of  the  Defendant  in  the  declaration  mentioned 
vras  an  absolute  and  executory  coveiiant  under  seal ;  and 
that  the  Defendant  had,  in  his  said  first  plea^  pleadedf 
only  a  parol  request  or  agreement,  alleged  by  the  Dc&n* 
dant  to  have  beeto  made  to  him  by  the  Plaintiff^  to  dis- 
cli«i§a  and  release  the  Defendant  from  and  against  his 
said  covenant,  before  any  breach  thereof;,  and  had  al- 
ibied a  request  to  have  been  made  by  the  Phinttff  to 
the.Defendant,  that  he  would  refrain  firom  the  perform- 
unce  of  his^d  covenant,  until  he  should,  at  any  time 
afterwards,  during  the  continuance  of  the  term,  be  re^ 
quested  by  the  Plaintiff  to  perform  ibe  same;  and  had 
not  shewn,  nor  did  it  in  any  manner  appear  in  and 
by'  that  plea,  that  the  covenant  of  the  Defendant  was 
in  any  way  suspended,  defeated,  released,  or  discharged, 
by  any  deed  or  instrument  under  seal ;  and  that  the 
said  allied  parol  request  or  agreement  of  the  Plaintiff 
wais  altogether  indefinite^   uncertain,   and  contingent; 
And  the  Plaintiff'  shewed  for  causes  of  demurrer  to  the 
last  pica,  that  the  said  covenant  of  the  Defendant'  was 
an  absolute  and  executory  covenant  under  seal;  and  that 
the  Defendant  had,  in  his  last  plea,  pleaded  a  leave  and 
licence  alleged  to  have  been  first  given  and  granted  by 
the  Plantiffto  the  Defendant,  bdbre  any  breach  of  die 
covenant;  and  had  alleged,  that  he  did  commit  the 
breach  of  covoumt  by  an-  alleged  leave  and  licence  of 
the  Phiintiff  to  the  Defendant  for  that  purpose  first 
given  and  grafted,  before  .any  such  breach  of  the  said 
covenant ;  and  had  not  shewn,  nor  did  it  in  any  manner 

appear. 
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appear,  bj  M>at  plea»  tliat  the  ooyetiaiit  of  Uie  Befiaid^ 
fot  was  in  any  way  auspjendec^  def^ated^  rdeasad»  or 
dxBchargedy  by  any  deed  or  inatxuoient  under  seaL 
The  Defendant  joined  in  denpiurrer. 

Fdl  Seijt,  in  support  of  the  demurrer,  oootended, 
that  where  parties  are  bound  by  deed,  nothing  short  of 
a  release  by  deedy  before  breach,  can  discharge  them 
from  their  respective  covenants.  The  matter  pleaded 
ip  bai^  he  urged,  was  only  matter  of  discharge  by  parol 
of  an  absolute  covenant  under  seal,  and  before  any 
breach  thereof.  It  could  not  amount  to  aooord  and 
satififactioq ;  and  even  if  it  did,  being  before  breadi  it 
would  be  equally  bad.  If  the  request  alleged  weie 
proved,  it  could  only  go  in  mitigation  of  damages^  the 
covenant  to  erect  the  mill  being  an  absolute  covenant 
And  he  cited  Afden  v.  Blagtie{a)f  Carthage  v.  Manbjf{i)t 
and  Sellers  v«  Bicl^d.  {c) 

BeU  Serjt.,  corUrd^  did  not  dispute  the  anthoritie8»  but 
denied  their  application  to  this  case.  He  agreed^  that 
where  a  thing  is  covenanted  to  be  done  by  deed,  a  pks 
that  the  covenant  has  been  waived  by  parol  camiat  be 
plqided;  but  where  a  party  has  agreed  to  do  any  thing  by 
deed,  he  may,  by  an  agreement  to  substitute  something 
in  the  place  of  spcb  thing  to  be  done^  be  discharged  firam 
doing  it.  Here  the  lessor  lets  an  estate  to  his  tenant^  and 
agrees  that  he  will  ereist  a  thrashing  machine  to  be  used 
for  that  fiurm,  and  for  another  fiirm  of  the.  same  lesaiVf 
and  the  tenant  was  to  bring  the  materials.  The  landlord 
sa^  that  he  was  ready  to  build  whenever  the  tenant  would 
bring  the  materials,  but  that  he  was  requested  not  to  build. 
The  lessee  might  be  going  out  of  the  estate^  and  the  ex* 

WCr^^Jae.^        (h)  %8if9w.^o.  {c)  A>tU,3U 

peaces 
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peuces  of  bringing  the  materials  might  exceed  the  be*'       I818» 
nefit  which  the  tenant  could  derive  daring  his  term. 
There  is  no  time  fixed  for  performance*    [^Burrough  J. 
It  most  be  done  daring  the  term.    It  has  not  been 
done  daring  the  term,  and  that  constitutes  a  breach.] 
Thofogh  the  deed  cannot  be  dissolved,  a  new  agree- 
ment may  be  substituted  in  its  place.    IDallas  C.  J. 
*What   then    becomes    of  the    case   of   Thompson  v. 
JBraoon  {a)T]    In  Thompson  v.  Bronvn,  the  omtract  was 
varied;  but  this  case  is  more  like  that  of  Hotham'9. 
JSasi  India  Compamf.  {p)    {DaUas  C.  J.    The  dicta  in 
dial  case  laying  down  the  doctrine  for  which  you  dte 
it»  was  over-ruled  by  the  court  in  the  case  of  7%ofiip- 
son  V.  Brawn.    Lord  Chief  Justice  GiLbs^  (after  having 
stated  that  Lord  Man^M  C.  J.  md  BuUet  J.  there 
say  in  express  terms,  that'  if  an  agreement  had  been 
made  in  the  course  of  the  voyage^  that  the  cargo 
should  be  delivered  at  a  different  port  from  that  which 
was  stipulated  for  in  the  charter-party,  and  if  that  sul>- 
stitnted  contract  was  performed,  the  compensation  for 
it  might  be  recovered  jn  an  action  of  covenant  framed 
on  the  charter-party,)  goes  on  to  ^say,  *'  It  is  very  sin- 
gular that,  in  no  subsequent  case,  is  that  doctrine  ever 
alltided  to  or  introduced,  though  many  cases  must  have 
occurred  to  which  it  would  apply.    I  can  find  no  judg^  . 
ment  of  any  court,  in  which  the  court  has  referred  to 
those  i2fda."    And,  afler  citing  many  decided  cases 
in  opposition,  to  them,  he  concludes  the  judgment  of  the 
court  thus:  '*  Upon  consideration  of  all  these  cases, 
we  feel  ourselves  compelled  to  sa^  that,  notwithstanding, 
the  high  authority  of  those  dicta  in  the  case  of  Hoiham 
V.  Tie  East  India  Companjfy  these  cases,  in  which  a 

.  {a)  ^tefXlh6s6i  '  [h)  DoUg.%y%.  . 

.  .  contrary 


M»  ^      CASES  m  MICHAELMAS  TERM 

1818;       oontmry  doctrine  has  prevailed,  are  of  h^jlier  andio- 


Qaasmfon 


HuiTT,        .  PtU  rising  to  reply,  was  stopped  by  the  Coart,  wbo 
gave 

Judgment  for  the  PlaintiC 


Kro.  «5-     The  Duke  of  Newcastle  and  Others  c?.  Clau 
y.  and  Others* 

Commimnwn  nPRESPASS   by    the   Plaintiflb,    cooimissioners  of 

^*w^*a^^         sewers  for  the  Peoenses  or  Peti  Levels  in  the  oonnly 

poBsenioo  in     o(  Suss^x^  against  the  Defendants,  oonunissimiers  of  ^ 

^^  T?*f  "  harbour,  in  the  same  coun^r*    The  first  count  of  die 

to  maintain  an  declaration  stated,  that  the  Defendants  on  the  Md 

action  of  tres-   October,  1816,  broke  through,  cut  into,  damaged,  and 

HJJ^^^'^^     weakened  one  wall,  one  bank,  and  one  dam  or  stop  of 

thmfore^         the  Plaintiffs,    (describing  the  dimensions,)  situate  at 

^^;^IL^  B^,  in  the  county  of  &issex,  in,  over,  and  across  a  ccr- 

of  tewcn        tain  channd  called  The  New  Hoftour,  otherwise  Tit 

hnu^  an  ao-  Brede  Channel  and  took  and  carried  away  a  great  psit 

againit^***"  6f  the  materials  coming  of  the  same,  viz.  bricks,  stones 

conunlnkmeri  and  earth,  and  c(mverted  the  same  to  their  own  use: 

f^*S^^^     by  means  whereof  the  wall,  bank,  and  dam  or  stop 

down  a  dam     severally  became  exposed  to  the  &ce  and  current  of  tbe 

m^  by  the  waters  flowing  and  reflowing  in  the  said  channel;  and 

a  navigable       thereby  the  residue  of  the  said  wall,  bank,  and  dam  or 

stream*  and      stc^  and  of  die  materials  composing  the  same  respee^ 

"^^"1?^    tivdy,  were  washed  away,  wholly  lost,  demolished,  and 

Court  ofdered  destroyed.   .  The  second  count  was,  for  taking  away  tbe 

a  aontuit  to      bricks,  &c  of  the  Plaintifi. 

be  entered.  p,^. 
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:  Piens :  Firsif  not  guilty ;  issue  thereon.    Second^  as  to       1818. 
the  breakings  &c.,  in  the  first  count  mentionedf  and  the     *    liv  Ir 
carrying  away  of  the  materials^  and  as  to  the  taking  awEy   Kkwcastub 
of  the  bricks,  tkc^  in  the  second  count  moitioned ;  diat  •• 

the  bxus  in  quo  is,  and  at  the*  time  when,  &&,  was  an 
ancient  and  navigable  channel,  water,  arm  of  the  sea, 
and  highway,  within  the  jurisdiction  of  the  commis- 
siottars  for  executing  the  statutes  relating  to  the  harbour 
of  J^,  for  all  the  liege  subjects  of  the  king,  with  their 
boats  and  bai^ges,  to  pass  and  navigate  at  their  firee  will 
'and  plei»ure;  that  at  the  times  when,  &c.,  the  tides  and 
•waters  of  the  tea  ought  to  hjEive  c6nstantly  run  and 
flowed,  and  still  ought  to  run  and  flow  up,  into  and  along 
the  said  channel.  Sec,  and  back  again  over  the  locus  in 
jfifo^- without  any  bar,  hinderance^  or  obstruction;  that 
the  walli  &c»,  in  the  first  count  mentioned,  had  been 
wrongfiiUy  erected  and  continued,  in,  over,  and  across 
the  said  ancient  and  navigable  dmnnel,  &&,  and  that 
tlie  bricks,  &c  in  the  fast  count  mentioned  had  been  iil- 
joriously  placed  and  continued  there^  by  means  whereof 
the  king's  liege  subjects  could  not  pass,  &&,  with  thehr 
boats  and  barges  in,  over,  and  along  the  said  channel, 
&G.9  as  thqr  were  before.used  and  accuitomed  to  do,  and 
still  of  right. ought  to  have  done;  and  that  by  reason 
diereof  the  tides  and  waters  of  the  sea,  which  before 
theo  had  bew  constantly  accustomed  to  nm  and  flow, 
and  sdll  ought  constantly  to  have  run  and  flowed  up, 
•&c^  the  said  channel,  &c.,  and  back  again,  w«re  hin- 
;dered  and  prevented  from  running  and  flowing  up, 
&c^  the  same^  in  their  free  and  natural  coarse;  that 
ihe  wall,  &c^  in  the  first  -count  mentlioiied,  ^and  4he 
bdcksy^ftc.  in  the  last  count  mcntioQed,  being  so  wrong" 
fidly  and  injuriously  erected  in,  &c.,  the  said  channel, 
ftfu  three  of  the  Defendants,  being  liege  sabjects  of  the 
king,  and  at  the  timer  when,  8u^  and  still  being  three 
of  the  oomminioners  ^duly^  authorized  wider  the  sta- 
tutes 
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1818.       totes  then  in  force  as  to  the  harbour  of  Bgfe^  uA  the 

ifcB  Duke  of  ^^^^   Defendants,    as    their  serrants,    and  by  their 

NswcAnxE    coDimiuid,  by  virtoe  of  the  powers  vested  in  the  eom- 

^*  misdonera  by  the  statutes,   and  in  order  to  remove 

Clarju 

the  said  obstruction  and  nuisance,  broke  thrDO|^  Sec, 

the  wall,  &C.,  and  took  and  carried  away  die  niateriab 

codling  of  the  wall,  and  the. bricks,  &c.  in  the  last  oooilt 

mentioned,  *  and  removed  them  tt>  a  small  and  doo- 

venient  distance^ '  doing  no  unnecessary  <huiiage  to  the 

Plainlifis  on  that  occasion,  Sec. 

Third.  That  the  locus  in  quo  was  an  andoit  aod 
navigable  diannel  and  highway,  for  all  th^  king^s  lisge 
subjects,  with  boats  and  barges,  to  pass  and  reJMMfe  at 
tfarir  pleasure;  that  the  wall,  Sec.,  were  wniugfiiDy 
erected  and  continued  across  the  same;  and  that  the 
Defendants  being  the  king's  liege  subjects,  imd  having 
occasion  to  use  the  said  channel,  and  to  pna  over  the 
same  with  their  boats  and  barges  at  the  times  when, 
ftc,  in  order  to  remove  the  s^  obstmetioii^  brake 
through,  &c>,  the  wall,  &C.,  and  took  and  carried  miy 
the  materials  thereof,  as  in  the  first  count  mentkiiisd, 
and  the  bridu»  &c.  in  the  last  count  mentioiiedf  toasBMD 
and  oonvenient  distance^  and  left  the  same  far  die 
Plaintiffs,  doing  no  unueeessary  d^mage^  &g* 

FourtJu  (After  stating  the  wrongftil  erectiott  in  the 
locm  in  quoi  by  means  whereof  the  king's  sntgeota  could 
not  pass  and  repass  with  boats  and  burges)  thftt  tiie 
Defendants  being  liege  sabjects^  in  order  to  vemove  the 
said  obstructions,  brok^&Cy  the  walli  Sec,  $iid  took  and 
carried  swi^,  && 

Ifftk.  That  there  was  an  andent  and  nwriffUe 
^annel  for  the  king's  su)>jectB,  iritli  ihcir  boats»  &&, 
tppass^&c.;  that  the  tides,  &&,  of  l^e  seas  ought  to  hate 
ran  and  flowed^  and  still  ought  to  run  and  flow  i^  in^ 
and^loiigit;  that  thewiill,  ftc,  werewi€iigfi]Uy.erBClBa 
joesr  ity  and  in  tuch.  a  sitnatiobi  that  by  reaaon  thereof 

tbc 
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Uie  tides,  &c.,  could  not  flow  up  and  back  again,  but.        1818. 
were  prevented  from  so  doing,  by  means  whereof  the  Jj  'n„t    of 
navigation  of  the  channel  was  in^eded ;  wherefore  the    Newcasile 
defendants  broke,  &c  v- 

Sixtky  the  same  as  fifth,  describing  the  channel  aa  an 
ancient  and  navigable  channel,  and  common  highway, 
and  stating  that  quantities  of  water  which  ought  to  have 
flowed  into  the.  same  were  hindered  firom  .so  doing, 
whereby  it  was  rendered  less  oommmodious. 

Seventh  and  last,  similar  to  the  siKth,  save  that  it 
described  the  locus  in  quo  as  a  public  and  navigable 
channel  and  highway,  (without  any  mention. of  water,) 
that  the  wall,  &c.  was  erected  over  and  across  it,  by 
means  whereof  the  liege  subjects,  &c.,  could  not  pass, 
&C. ;  wherefore  the  Defendants  broke  through,  &c. 

The  Plaintifis,  as  to  the  six  last  pleas,  (after  protesting 
that  the  locus- in  quo  at  the  time  when,  &c.,  was  not  an 
ancient  and  navigable  channel,  &c.;  and  that  the  tides 
and  waters  of  the  sea  ought  not  to  have  constantly  run  and 
flowed,  &ci,  as  in  the  second  plea  alleged ;  and  that  the 
locus  in  quoj  was  not  an  uicient  and  navigable  channel, 
&c.,  as  in  the  third  and  fourth  pleas  alleged ;  and  that 
there  was  not  an  ancient  and  navigable  channel,  &c.,  and 
that  the  tides  and  waters  of  the  seas  ought  not  to  have 
constantly  run  and  flowed,  &&,  as  in  the  fifth  plea 
alleged)  and  that  there  was  not  an  ancient  and  navig- 
able channel  and  common  highway,  &c«,  and  that  the 
water  of  the  said  navigable  channel  ought  not  to  havexun 
and  flowed,  &&,  as  in  the  sixth  plea  alleged ;  and  that 
the  locus  in  quo  at  the  times  when,  8cc«,  was  not  a  public 
and  navigable  channel  and  highway,  &c.,  as  in  the  last 
plea  mentioned,)  replied :  that  long  before  the  said 
time,  when,  &a,  and  bdbre  the  making  of  an  act, 
parsed  in  the  37  6. 3.,  intituled,  *'  An  Aqt  for  discon- 
tinuing the  new  harbour  of  JS^£,  in  the  county  of  SusseXf 
,  and  for  repealing  several  acts  relating  thereto,  and  for 

Vol.  VIII.  S  s  providing' 
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181  ft.       providing  for  the  discharge  of  a  debt  accrued  on  ac- 
"Th*  liiitt  of  ^'^^^^  thereof;  and  for  making  reparation  for  oeitaiD 
Nbwcastlb  losses;  and  for, the  improvement  of  the  old  harbour  of 
^*  i^^»"  A  certain  wall  bank,  dam,  «or  sluice^  catted  fl^ts- 

chebed  sluice^  in  the  said  ad  mentioned,  had  been  made 
in  and  upon  the  locus  in  quo,  being  vrithin  the  limils 
of  the  levels  within  the  rape  of  Hastings^  in  the  ooanty 
of  SmseXf  and  which  said  wall,  bank,  dam,  or  sleioe^ 
continued  in  and  upon  the  locus  in  quoj  until  the  same 
afterwords,  and  before  the  said  time,  when,  &C,  viz.  on 
the  Jstt/amiory,  181.2,  was,  by  the  force  and  violence 
•of  the  sea,  blown  up  and  destroyed ;  and  that  the  wall, 
bank,  dam,  or  sluice,  from  the  time  of  making  the  same 
until  the  granting  of  the  letters  patent  or  commisaon 
of  sewers  thereinafter  mentioned,  dated  the  2d  3% 
5 1  G*  3.,  was  under  and  subject  to  the  pawers,  privileges, 
•and  authoritiea  of  certain,  commissioners  of  aesneiii 
acting  under  and  by  virtue  of  divers  letters  patent 
of  our  lord  the  now  king,  under  the  great  seal  of 
England^  theretofore  respectively  made  according  to 
the  form  of  the  statute,  for  surveying  the  walls,  streaany 
ditches,  banks,  &c.  &a,  and  other  impediments,  letts^  and 
annoyances  within  the  rapes  of  Pevensey  and  Hastings; 
and  one  of  which  letters  patent,  or  conunissiou,  at  tbe 
time  of  making  the  act,  was  in  full  force;  and  thatwliikt 
such  letters  patent  were  in  full  force,  and  whilst  tbe  com- 
*  roissioners  therein  named  had  such  powers^  privileges 
and  authorities  over  the  said  wall,  &a,  called  tbe  !¥»- 
chdsea  sluice,  and  after  the  passing  the  said  act,  vis»  QO 
the  2d  May^  1 8 1 1,  the  king,  by  his  letters  patent,  under 
the  great  seal  of  England  {prqfert\  assigned  the  Fliinti^ 
and  certain  other  persons  in  the  letters  patent  men- 
tioned., and  any  six  or  more  of  them,  of  whom  three 
should  be  a  quomm^  to  survey  the  walls,  streaas» 
ditches,  banks,  &c.,  and  other  impedimenta,  Ictts,  and 
annoyances  within  tbe  limits  of  tbe  levels  within  tbe 

lapcs 
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rapes  of  Peoensey  and  Hastings^  or  on  the  borders  and.      1818.' 
confines  of  the  same^  and  the  same  to  cause  to  be  mad^'t     ^  "v  — ^ 
<x>rrected9  repaired,  amended,  put  down,  or  reformed^  as    -^t^      ^ 
the  case  should  require,  and  also  to  reform,  repair^  and  ^. 

amend  the  aforesaid  walls,  &c^  and  other  tke  premises,.  Clark. 
in  all  places  needful,  and  the  same,  as  ofttn  as  and  where 
need  should  bc^  to  make  nevr;  which  powers  and  antho- 
nlies  SD  granted  to  the  said  last-mentioned  commissioners 
of  sewers  a^e  the  same  powers  and  authorities  as  were 
granted  to  them  under  the  letters  patent,  or  commission 
«f  sewers  in  force  at  the  time  of  making  the  said  act. 
The  Plaintiff  then  averred  that  the  said  wall,  &c.,  called 
JVindidsca  sluice,  having  been  by  the  force  and  violence 
of  tlie  seas  blown  up  and  destroyed,  as  hereinbefore 
mentioned,  six  of  the  persons  in  the  letters  patent 
named,  acting  on  behalf  of  themselves  and  the  other 
commissioners  of  the  levels,  on  the  1  st  September^  1 8 1 6,  ac 
a  meeting  duly  held)  did  cause  to  he  made  new,  erected, 
and  built  the  said  wall,  bank,  &a,  in  the  locits  in  quo^  and 
also  a  certain  sluice  near  thereto,  the  same  being  then  and 
there  respectively  needful  for  the  purposes  in  the  said 
last-mentioned  letters  patent  mentioned,  as  tliey  lawfully 
might,,  for  the  cause  aforesaid,  and  kept  and  continued, 
the  same  erected,  until  the  Defendants  wrongfully  and 
injuriously  broke  through,  &c.,  the  same :  and  this,  &c. 
The  Plaintiffs  then  newly  assigned,  that  they  brought 
their  action  against  the  Defendants,  not  only  for  the 
said  trespasses  above  acknowledged  by  them,  but  also 
for  that  the  Defendants,  on  the  2*2d  October^  18 IG, 
broke  into,  &c.,  the  said  wall,  &c.,  of  the  Plaintiffs,  in 
the  first  count  of  the  declaration  mentioned,  which  said 
wall,  &c.,  of  the  Plaintiffs,  had  been  erected  and  made 
by  the  commissioners  of  sewers,  who  for  the  time  being 
had  power,  by  virtue  of  a  commission  of  sewers,  to  make 
an  order  for  the  levels  within  the  rapes  of  Pevemey  and 
Hastings:  the  proprietors  of  part  wliereof,  at  the  time 

Ss  2  of 
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181 8.        of  the  passing  the  act,  sewed  and  had  a  right  to  sew  oot 
Tb    Duk    of  ^^^^^  waters  at  the  then  mouth  of  Rye  harbour,  at  a  time 
Newcastle    after  the  passing  of  the  act,  when  they  were  obstracted 
^'  sewing  out  their  waters  at  the  sluice  or  sewing  gots  which 

existed  when  such  act  was  passed,  and  which  wall,  &c, 
dam  or  stop,  was  absolutely  necessary  for  sewing  the 
said  waters,  on  other  occasions  and  for  other  purposes 
than  in  and  for  the  using  of  the  said  supposed  naviga- 
ble channel  or  highway  in  the  said  six  last  pleas,  or 
any  of  them,  mentioned. 

.  Rejoinder.  That  the  wall,  &c.,  in  the  dedaratioir 
mentioned,  and  other  the  several  obstructions  and  nui- 
sances to  the  said  ancient  and  navigable  channel  sod 
highway,  water  and  arm  of  the  sea,  in  the  second,  &&, 
pleas  mentioned,'  and  by  the  replication  admitted  to  be 
in  existence  before  and  at  the  several  times  when,  &Ci 
bad  been  wrongfully  and  injuriously,  and  without  the 
cause  in  the  replication  mentioned,  erected  and  buOt, 
'  kept  and  continued  in,  over,  and  across,  and  otherwise 
affected,  as  in  those  pleas  mentioned,  the  said  ancient  aod 
navigable  channel,  &c.;  wherefore  the  Defendants  com- 
mitted the  acts  in  those  pleas  mentioned,  as  they  law- 
fully might.  Issue  thereon.  Plea  to  the  new  assign- 
ment, not  guilty.     Issue  thereon. 

At  the  trial  of  the  cause  before  Dallas  J.  at  the  Susses 
summer  assizes,  I8I79  the  following  facts  were  proved 
for  the  Plaintiffs.  A  dam  and  sluice  were  constructed 
across  the  loais  in  quo  by  their  order  on  the  same  spot 
where  Winchelsea  shiice,  which  was  blown  up,  in  1811 
and  which  had  been  before  that  time  repaired  by  order  of 
the  commissioners  of  sewers,  formerly  stood,  and  soon 
after  its  destruction.  Before  Winchelsea  sluice  was 
blown  up,  a  loaded  barge  might  have  gone  up  at  qpring 
tides  as  far  ns  Brcde  bridge.  The  sluice  gates  were 
opened  at  times  by  the  commissioners,  when  persons  who 
V  ithcd  fo  have  water  let  through  had  obtained  leave 

from 
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fix>m  their  expenditor,  who  had  frequently  refused  to  per-        1 8 1 8.  • 
mit  loaded  barges  to  go  up,  and  to  let  the  water  tlirough  ^,  ^  '      . 
the  eluice  on  application  made.    Though  there  was  a  way    Nbwcastlv 
for  a  barge  to  go  up  where  Winchelsea  sluice  stood,  it  ^'* . 

was  never  intended  that  it  should  be  navigable  after  the 
sluice  in  question  had  been  completed.     Before  Win^ 
Chelsea  sluice  was  destroyed,  no  complaints  had  been  made 
about  the  drainage,  nor  was  there  any  inconvenience  for 
want  of  a  proper  vent  or  flow  of  water.     After  Winchel' 
sea  sluice  was  destroyed,  there  was  no  dam  or  sluice; 
the  water*course  was  dfrninished  and  gradually  silting 
up ;  the  channel  was  impeded  in  the  sewage  of  the  levels, 
which  sewage  was  carried  on  by  different  dams  and  guts, 
and  a  great  portion  of  the  guts  themselves  were  silted 
up,   and  would  not  act;   and  if  these,  were  cleared 
out,  one  tide  would  fill  them  up  :igain ;  the  sand  and 
mud  could  not  flow  up  the  channel  until  it  was  carried  up 
'  by  the  free  flow  of  water  consequent  on  the  destruction  of 
JVmcheUea  sluice ;  no  loaded  barge  could  come  within 
a  mile  and  a  half  of  Brede  bridge,  owing  to  the  sand 
and  mud,  and  at  low  water  a  person  could  have  walked 
across  dryfoot,  which  could  not  have  been  done  when 
Winchelsea  sluice   was  standing;    lands  in  the  neigh- 
bourhood suffered  materially  from  a  greater  influx  of   . 
salt  water,  and  less  drainage ;  and  the  level  had  grown 
gradually  worse.      Winchelsea  sluice  was  built  before 
Brick  sluice,  which  was  built  in  1 766,  was  pulled  up : 
it  was  built  with  wood  and  brick,  and  the  sides  with 
plaok  and  timber;  and  there  were  beams  across  which 
prevented  barges  from  going  up.      Bye  harbour  was 
made  about  the  time  of  building  Brick  sluice,  and  since 
that  time  no  barge  had  gone  up.     Bye  harbour,  since  the 
destruction  of  Winchelsea  sluice,  had  been  growing  gra« 
dually  worse;  and  opinions  of  scientific  men  were  given, 
that  if  the  water  were  not  carried  away  by  means  of  a 
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sluice,  the  harbbur  would  soon  be  dry  from  the  i 
lation  of  sand  and  mud,  there  being  no  dieck  to  the 
current  of  the  sea,  nor  a  suflBcient  fall  for  the  land  water 
without  one ;  and  that  nothing,  save  a  sluice^  ooold  ef- 
fect the  drainage.  The  new  dam  and  sluice  were  de- 
stroyed in  1816,  when  nearly  completed,  in  the  presence 
of  the  Defendants;  the  efiect  of  the  new  erection  wai  to 
make  the  stream  run  better  than  before,  and  was  modi 
to  the  advantage  both  of  the  scowerage  of  the  harbour 
and  the  sewage.  Since  its  destruction  all  the  evil  ood- 
sequences  above  enumerated,  together  with  others,  the 
result  of  an  imperfect  drainage,  had  been  increased. 
There  were  remains  of  old  walls  in  different  parts  of  the 
levels ;  if  they  had  been  maintained,  and  the  dikes  pro- 
perly kept  up  and  cleansed,  they  might  have  answered 
the  purpose  of  scouring  the  harbour,  and  making  the 
land  better  for  a  time,  but  they  would  not  have  ulti- 
mately prevented  the  drainage  and  harbour  from  becom- 
ing worse. 

For  the  Defendants,  the  following  fecta  were  given  in 
evidence.  Rye  harbour  is  of  an  irregular  shapes  liaUe 
to  be  impeded  from  time  to  tio^e  by  the  shoals  throim 
up  by  the  flux  and  reflux  of  the  tide.  In  1812,  Scots 
Jloat  sluice^  which  was  upon  the  river  Bothery  was  blown 
up,  and  the  effect  was,  that  the  harbour  was  almost  im- 
mediately deepened,  and  the  draipagc  amended.  When 
the  sluice  was  rebuilt,  the  harbour  became  choked  op» 
and  the  drainage  was  lessened.  The  same  good  e&cts 
were  consequent  upon  the  blowing  up  of  Winehdua 
sluice,  and  the  same  ill  effects  upon  the  construction  of  the 
dam  in  question.  No  sluice  exists  in  the  levels  drained 
by  the  Thames  and  Medway^  and  yet  the  levels  are.  lower 
than  that  in  question :  the  lands  are  there  protected 
by  walls  of  competent  height  and  dimensions.  In  the 
neighbourhood  of  the  Brede  channel,  are  the  remains  of 

three 
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t^rce  diflerent  seta  of  marsh  walls.     In  the  reign  of       1818. 
Chorles  the  Second,  there  was  suflScient  depth  of  water  -^^  jj  ,      - 
for  a  64  gun  ship  to  come  half  way  up  to  the  town.     In    Kkivcaj^tlb 
1719,  tlie  old  harbour  was  deemed  irrecoverable,  and  in-  ^« 

capable  of  being  made  fit  for  the  purpose  of  navigation. 
lo  1743  it  was  agaui  surveyed,  and  it  was  proposed  to 
make  the  new  western  outlet.  Mr.  Smeaton  carried  the 
pjan  into  execution,  but  the  dams  which  he  erected 
caused  a  bar  to  be  formed,  which  soon  became  pre- 
judicial to  the  harbour,  and  ultimately  entirely  de-* 
stroycd  it. 

Scientific  opinions  were  then  given  that,  if  the  chaii- 
nel  were  to  have  its  free  course,,  the  whole  length 
of  the  harbour  would  be  deepened,  and  that  the  relief 
would  be  more  extended,  if  the  sluice  were  to  be 
discontinued;  that  the  dam  was  no  less  prejudicial  to 
t)ie  drtdnage  than  it  was  to  the  harbour ;  that  if  a  sluice 
was  at  all  requisite,  the  best  situation  to  place  it 
would  be  on  a  part  where  two  streams  are  operating 
ip  opposition  to  each  other,  but  that  the  waters  are 
best  left  to  their  own  course ;  that' the  drainage  would 
have  been  complete  if  the  marsh  walls,  the  remauis  of 
which  were  visible,  had  been  kept  up,  instead  of  having 
been  taken  away;  and  that  the  mischief  was  to  be 
traced  to  their  not  having  been  properly  secured,  and 
the  back  drains  not  having  been  properly  cleansed 
firom  time  to  time.  Opinions  were  then  given,  in  the 
strongest  terms,  in  di^ifavour  of  the  dam  and  sluice  sys- 
tem,  as  applied  to  harbours,  backed  by  instances  of  its 
total  fiulure  and  injurious  consequences.  Among  other 
instances,  the  extensive  trial  mode  of  it  by  Buonaparle^ 
at  Ostendj  and  the  abandonment  of  the  work  after  the  > 
expenditure  of  a  million  and  a  half  of  money  was  men- 
tioned. . 

Dallas  J.  left  it  to  the  jury  to  consider  whether  or 
Ss  4  not 
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1618.       not  the  erecting  of  the  dam  and  sloice  was  necessary 
Th    rh  V  ^«f  ^^'^  ^^®  drainage  of  tlie  lands,  telling  them,  (opon  their 
Newcastle    putting  a  question  to  ihe  learned  judge,  whether  the 
V*  stream  was  a  navigable  stream,)  that  it  was  no  subject 

for  their  consideration,  whether  the  stream  were  naTi- 
gable  or  not,  for  that  it  was  admitted  upon  the  plead- 
ings, that  the  stream  over  which  the  dam  was  erected 
was  a  navigable  stream.  The  jary  fonnd  a  verdict  fer 
the  Plaintiffs,  with  666L  damages,  Dallas  i.  having 
reserved  the  point,*  whether  the  plaintiff^  had  sock  a 
possession  in  them  as  would  support  their  actioBsi 

*  Lens  Serjt.,  in  Michaelmas  term,  1S17,  had  obtained 
a  rule  nisi  to  have  this  verdict  set  aside,  and  a  nonsnit 
entered ; — or  to  have  a  new  trial,  —  or  to  have  judgment 
entered  for  the  Defendants,  non  obstante  veredido  s  on 
the  grounds,-  that  the  Plwntiffs  had  not  in  them  sock 
a  possession  as  would  enable  them  to  maintain  thb 
action  ;  —  that  the  verdict  was  against  evidence;  —  and 
that  the  Plaintiffs  had  no  right  to  shut  up  a  navigable 
stream  for  the  purposes  of  sewage*-  And,  in  this 
term  (/i,) 

Best^  Vttughan^  and  Copley^  Serjts.,  shewed  cause;  and, 
being  directed  by  the  Court  to  the  discussion  of  the 
first  point,  argued,  in  substance,  thus.  —  The  Plaintift 
have  in  them  such  a  possession  as  will  enable  tkem  to 
sustain  the  present  action.  If  they  are  not  in  a  condition 
to  maintain  such  action,  (for  it  cannot  be  contended  that 
the  possession  is  in  the  king,  who  grants  the  commission,} 
no  one  can  maintain  it;  and  the  consequence  of  the 
latter  proposition  would  be  not  only  to  deprive  the  pro- 


(a)  The  arguments  against  discutsion  was  coiuinuedy  and 
and  for  the  rule  were  partly  gone  judgment  given  on  this  day,  die 
through  on  a  former  day.     The     ajth  Nmmier, 

petty 
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perty  in  question  of  the  protection  which  a  right  in  the       1818. 
Plaintifia  to  maintain  such  action  would  throw  round  -J  "^  ''~ '  ^ 
It ;  but  also  to  deprive  of  that  protection  any  works   Nkwcastl^ 
erected  by  them,  as  commissioners  of  sewers,  for  the  ^^ 

benefit  of  the  public.  If  then  they  have  not  such  right, 
the  destruction  of  this  "  wall"  (as  it  is  called  in  the 
pleadings  and  proved  in  evidence,)  is  a  wrong  for  which 
there  is  no  civjl  remedy:  and  as  to  a  proceeding  by  in- 
dictment, even  if  a  fine  were  adjudged,  and,  on  petition, 
the  crown  in  its  justice  were  to  apply  the  fine  to  the 
replacing  of  the  damage,  the  prosecutors  would  be 
under  the  necessity  of  supplicating  for  that  compertsar* 
tion  as  a  favour  which,  it  is  contended,  the  law  {^ves 
them  as  a  right.  The  Plaintifis  built  this  wall,  and 
'^  A  wdl  doth  differ  in  point  of  ownership  from  a  bank, 
first,  in  respect  of  the  materials  the  same  is  made  on ; 
for  a  bank  is  made  ex  solo  et  fundo  qtuE  ex  suis  prcpriis 
naturis  sunt  eadan  cwn  terra  super  qua  edificatur ;  but 
so  is  not  a  wall,  for  it  is  an  artificial  edifice,  not  of  the 
materials  arising  of  the  place  where  it  standeth,  but 
which  be  brought  thither  and  built  there  ad  propria 
onera  et  costagia  partis  g  so  that  the  ownership  and  pro- 
perty of  a  wall  doth  appertain  to  him  who  is  bound  to 
repair  the  same,  though  his  ground  lie  not  next 
thereto."  {a) 

To  maintain  trover,  an  absolute  property  in  the  thing 
sought  to  be  recovered  must  exist;  to  maintain  tres- 
pass, a  mere  right  of  possession  is  sufiicient :  it  can  never 
be  said  that  he  who  hath  the  ownership  and  property 
of  a  wall,  and  who  is  bound  to  repair  the  same,  has  not 
a  right  of  possession  therein.  IDallas  C.  J.  Was  there 
not  an  action  of  trespass  tried  at  Maidstone  with  two 
counts,  one  for  breaking  a  close,  and  so  forth;  and  the 
second  for  pulling  up  and  taking  away  a  stake  put  down 
under  an  inclosure  act,  wherein  the  Plaintiff*  was  held 

(a)  Cal/u  »n  Sewers  p.  74*  4th  edit. 

entitled 
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Clark. 


under  the  stat.  43  ^iz.  are  parcbased  by  money  nuaed 
by  rate:  they  are  not  the  absolute  property  of  the 
churchwardens  and  overseers,  and' yet  they  have  pro- 
perty in  the  materials  to  enable  thciki  to  protect  them 
from  injury.  Granting  the  locus-  in  quo  to  be  a  navi- 
gable stream,  the  dam  erected  across  it,  is  no  nuisance; 
but  it  is  erected  at  the  costs  and  with  the  wages  of  the 
commissioners,  and  in  the  discharge  of  their  duty  under 
the- commission,  and  .'because,  as  they  state  in  their 
declaration  and  new  assignment,  it  was  needful  and 
necessary.  All  the  acts  relating  to  Bye  Harbour,  simI 
more  e^ecially  the  18th  section  (a)  of  the  37  G.S^ 
recognising  the  right  of  the  commissioners  to  makcsudi 
worhs  and  to  remove  their  sluices,  treat  the  works  as  the 
property  of  the  commissioners.  ,  They  arc  not  mereij 
to  superintend ;  they  are  to  make.  It  is  admitted  as  a 
g^aeral  principle  of  law  (ir),  that  where  commisisionen 
contract  merely  for  the  public  service^  no  action  can  be 
brought  against  them  ;  but  the  converse  docs  not  at  ail 
follow,  viz^  that  they  are,  therefore,  not  to  maintain  aiijr 


(a)  By  which  it  is  enacted, 
that  it  should  and  might  be  law- 
ful to  and  for  the  lordsi  bailiffs, 
and  jurats  of  Romney  Marsbt  and 
the  commisuoners  of  sewtrs  for 
the  time  being,  or  such  number 
'Of.them  as.  hail  power*  by  virtue 
of  any  commission  of  sewers  or 
otherwise,  to  make  any  order  for 
all  or  any  df  the  levels,  the  pro- 
prietors whereof,  or  of  any  part 
whereof,  then  sewed  or  had  a 
right  to  sew  out  their  waters  at 
the  Camber  point,  or  the  then  ^ 
present  mouth  of  the  Rje  har- 
bour, at  any  time  or  times  there- 
after, when  they  or  any  of  them 
should  be  obstructed  in  the  sewing 
out  their  waters  at  the  present 
sluices  or  sewing  guts  respect* 


ivetyi  to  make  from  time  to  time 
any  such  new  cut  or  cuts,  dam 
or  damst  as  should  be  necessaqr 
to  sew  their  waters ;  or  to  r^ 
move  their  sluices  or  sewing  guts 
respectively*  from  the  place  or 
places  where  they  then  vere» 
nearer  to  the  sea.  Provided  ^ 
ways  that  nothing  therein  coa- 
tained  should  extend  to  enable 
the  said  lords,  bailiffs,  and  jurats 
oERomney  Marjhy  and  commis- 
1  ioners  of  sewers,  or  any  or  either 
of  them,  to  erect,  set  up,  or  make 
any  wall,  bank,  dam»  or  stopi 
except  only*  such  as  shouki  be 
absolutely  necessary  for  seuiog 
the  said  waters  only,  as  aforesaid. 
{i)  Maibectb  v.  HaUimnfiy 
I  T.R.  172. 

action 


Clark. 
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action  against  those  who  take  out  of  their  possession  the  1816. 
fruits  of  a  contract,  such  as  stores,  &c.  The  strongest  '  '  "  - 
similarity  exists  between  the  Plaintiffs  and  the  commis-  Newcastlb 
sioners  of  drainage:  the  only  difference  between  them 
15,  that  the  former  derive  their  authority  from  the 
crown ;  the  latter  from  an  act  of  parliament.  Commis* 
Rioners  of  drainage  are  directed  to  construct  dams, 
drains,  Sec;  and  persons  interfering  with  their  works 
are  liable  to  an  action  of  trespass.  It  will  not  be  denied 
that  they  are  public  officers.  So  are  the  corporation  of 
the  TVimfy  House^  who  are  empowered  to  erect,  main- 
tain, and  continue  lighthouses, '  &c. ;  and  they  may 
bring  trespass  for  any  injury  done  to  such  public  works. 
l^DaUas  C.  J.  In  the  stat.  8  Eliz.  c.  IS.  there  is  an  ex* 
press  power  given  to  the  corporation  of  the  Trimfy . 
House  to  bring  actions.  The  commissioners  of  a  dock- 
yard have  a  stronger  possession  thfio  the  Plaintiffs  had 
of  the  dam  in  question :  but  I  never  heard  of  the  com- 
missioners of  a  dock-yard  bringing  an  action  for  any 
thing  removed  from  thence.]  The  property  of  the 
royal  dock-yards  is  vested  in  the  crown ;  but  that  can 
never  be  predicated  of  the  dam  in  question. 

2>i]5,  Slossetj  and  Taddy^  Serjts.,  in  support  of  the 
rul^,  argued  thus  in  substance. 

*  The  Plaintifis  arc  public  officers;  they  exist  only  as 
a  public  body,  acting  for  the  public;  and  in  the  charac- 
ter of  commissioners  alone  have  they  any  authority  to 
make  their  works.  They  act  as  a  court  of  record; 
from  that  court  all  their  orders  emanate ;  they  are  re* 
lieved  from  all  individual  responsibility,  and  subject  to 
no  actions.  On  the  instant  that  they  become  yuitr/t 
qgicioj  they  retire  to  the  rank  of  private  individuals, 
and  have  no  more  interest  in  the  works  which  they  have 
directed  in  a  public  capacity,  than  they  may  derive  from 
being  land  owners  in  the  level  where  they  are  ordered. 

They 
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18ld.       They  Have  no  possession  whereon  to  foimd  this  action. 
*      'ot     f  '^^  passage  in  Callisj  cited  for  the  PlaintifBi,  is  deebiTC 
Newcastle  of  this  proposition.    A  waU,  he  says,  is  an  artificial  edifice, 
^*  made  of  materials  brought  to  the  spot,  and  built  there, 

<^  ad  propria  onera  et  costagia  paf*tis/*     Now  this  wall  or 
dam  was  not  built  at  the  costs  of  the  commissioners ;  on 
the  contrary,  the  workmen  who  built  it  would  have  to 
proceed  in  court  before  the  commissioners  {a\  for  the 
recovery  of  the  sum  due  for  their  work  and  Uboar. 
The  commissioners  are  not.  bound  to  repnr  the  seme: 
they  issue  their  order  as  a  court  of  record,  and  levy 
rates,  &c.  (&),  for  tts  repair.     If  the  dam  in  queslkm 
be  treated  as  a  bank ;  <<  of  a  bank  the  property  and 
ownership  is  his   whose  grounds    adjoin   thereUw"  (c) 
I»  either  case  the  owuefsbip  camot  be  in  the  oomniB- 
skmers;  nor  can  they  be  deemed  to  have  any  property 
in  the  erectk>n  stated  to  have  been  injured.  "  LS. 
doth  cut  the  sea  bank^  or  the  bank  of  a  great  river ; 
and  /.  £.,  which  hath  occasion  to  pass  thereby,  fitUeth 
unawares  into  the  cut,  and  is  hurt  in  body  or  goods: 
the    party  which   cutteth   this   bank    incurreth   these 
mulcts ;  for,  first,  the  owner  of  the  soil  may  have  his 
action  of  trespass  quare  sdttmjbdit,  and  he  which  fell 
tfierein  may  have  his  action  upon  the  case  against  the 
digger  of  that  cut,  for  to  recover  his  damage  for  his 
special  hurt ;  and  the  offender  may  also  be  indicted  at 
the  king's  suit  for  the  general  wrong  done  to  the  king's 
)ieople :  and  the  like  law  is  of  a  highway."  (d)     The  only 
three  remedies  are  here  enumerated :  the  private  actions 
are  sustainable  for  the  private  injuries ;  but  the  commii^ 

(a)  Callist  p.  2x9.    Labourers  the  power  of  the  commisnooen 

and  others    may    recover    their  to  take  trees  for  repair  is  recag" 

wages    before    the   justices    of  nised. 
sewers.  (c)  Caiihf  p.  74. 

(A)  See  CaiiiSf  p.  419.,  where        (^0  ^^» 

sioners 
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sioners  have  sustained  no  such  injuries.    The  provisions        1918^ 

of  the  Stat.  37  G.  3.   are  not   intended  to  vest  any     '      -         ^ 
.     ^,  .    .  -.  1.1     The  Duke  of 

new  powers  m  the  commissioners  of  sewers,  but  merely   ^gwoASTLE 

a  joint  authority  and  interest  with  the:  lords  and  others  v* 

of  Bamney  Marsh.  The  cases  of  Driver  v.  Simpsm^  Clark. 
Harrison  v.  Parker^  and  WUson  v.  Mackreth^  are  all  in- 
f^plicable ;  for  the  commissioners,  it  has  been  shewn, 
have  no  ownership,  as  the  commissioners  of  inclosure 
have  in  their  stakes ;  neither  have  they  any  scintilla  of 
possession,  and  much  less  an  exclusive  possession. 
They  cannot  be  likened  to  the  coi3>oration  of  the 
Trinity  House^  whose  right  to  sue  is  given  by  express 
words;  nor  to  commissioners  of  drainage,  who  derive 
their  rights  from  express  enactments ;  ncnr  has  it  ever 
been  determined  that  the  latter  may  bring  an  action  of 
trespass.  '  The  plain  and  ordinary  course  of  remedy  is 
by  indictment.  As  to  the  assertion,  that  there  caa  b;e 
no  property  without  ownership  and  the  possession  of 
some  one,  a  parity  of  reasoning  led  to  the  unsuccessful 
experiment  made  in  JSucseSv.  The  Men  tf  Devon.  An 
injury  had  happened  to  the  waggon  of  the  Plaintiffs 
in  that  cas^  in  consequence  of  a  county  bridge  being 
ontc^  vepair:  they  reasoned,  like  these  Plaintiffs,  that 
there  could  be  no  property  without  ownership  and 
possession ;  and,  as  a  last  resource,  brought  their  action 
against  the  inhabitants  of  the  county,  as  the  only  per- 
sons against  whom  they  could  have  a  remedy :  but  the 
conrt  repudiated  the  action ;  and  AMnarst  J.,  after  com-, 
menting  on  the  unprecedented  nature  of  the  attempt, 
said  that  jt  was  better  that  the  Plaintiffs  should  be 
without  a  remedy,  than  that  they  should  maintain  sneh 
an  action.  In  Stocks  v.  Booths  the  Plaintiff  shewed  a 
sixty  years'  possession,  but  that  was  held  an  insufficient 
title  on  which  to  maintain  his  action  on  the  case  for  dis- 
turbance. To  maintain  trespass,  there  must  not  only 
be  a  right  of  possession,  but  a  possession  in  fact.     If  land 

descends 
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1818.       descends  to  an  .heir,  before  bis  entry  he  niaj  mab 

"■v  — ^     a  lease;  but  he  shall  not  have  an  action  of-  trespass 

"nL^i^^  before  entry,  (a)     The  Plaintiffs  in  this  case  have  doc 

the  possession,  nor  have  they  even  the  right  of  poises- 

sion ;  and  they  cannot,  therefore,  hold  their  verdict 


Newcastle 
Clark. 


Dallas  C.  J.  This  is  an  action  of  trespass  broagfat 
by  the  commissioners  of  sewers  against  the  ooraniis- 
sioners  of  Bye  harbour,  for  breaking  down  a  wall  or 
dam.  The  Defendants  plead,  that  the  wall  or  dam  in 
question  was  erected  across  a  navigable  river;  aod, 
therefore,  that  they  had  a  ri^t,  it  being  wrongfiillj 
erected,  to  pull  it  down.  The  replication  states^  oot 
denying  that  the  locus  in  quo  is  a  navigable  river,  thit 
the  wall  or  dam  was  erected  by  order  of  six  of  die 
commissioners  of  sewers,  at  a  meeting  duly  and  lawfbllf 
held  for  that  purpose  under  the  commission.  Upon  the 
face  of  these  pleadings,  therefore,  it  appears  that  tb 
act  done  by  the  Plaintifis  was  not  an  act  done  by  them 
in  their  individual  character;  but,  that  it  vras  an  act 
done  and  attempted  to  be  justified  under  the  powers 
vested  in  them  by  the  commission.  The  question,  tbefi, 
is,  whether  an  action  of  this  description,  upon  an 
occasion  of  trespass  so  as  to  injure  the  property,  can 
be  brought  by  these  persons,  merely  in  virtue  of  an 
injury  done  to  what  they  have  stated  to  be  a  poblic 
work,  erected  by  them  as  commissioners* 

I  have  attended,  anxiously,  during  the  whole  coone 
of  the  argument;  and  I  have  to  observe,  that  there  have 
been  no  instances  referred  to,  either  since  the  time  of 
Henry  the  Eighth,  or  before  that  time^  which  nuke  it 
appear  that  any  action  of  this  description  has  ever  been 
brought ;  though  the  occasion  for  bringing  soch  an 
action  roust  very  often  have  occurred.     The  aigomeot 


(a)  Phvhf.  X4S« 
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of  negative  usage,  as  applicable  to  this  case,  if  not  cle-       1818. 

oisive^  IB  extremely  strong.     In  an  action  of  trtepass  ^h    Dnk»'ar 

hroi^^  fiir  taking  a  vessel  at  sea  as  a  prize  (a),  upon   -gntcduaui 

the  qoertion  whether  such  an  action  would  lie,*— first,  v. 

Mr.  Justice  AMunti   and,    afterwards,    Mr.  Justice  ^*^' 

BuUer^  obserred  that^  inasmuch  as  there  never  had 

been  an  action  brought  in  such  a  otse,  a  case  which 

fliast  frequently  have  decurred  if  such  an  action  would 

lie,    that  circumstance  went   strongly    to    shew   the 

general  notion  of  professional  men  to  be,  that  no  such 

aotioa  would  lie.  (i)      There  is  no  instance^  hitherto,. 

of  such  an  action  as  that  under  discussion;  and  the 

question  now  arises  for  the  first  time,  whether  or  not  an 

action  in  this  form  can,  ia  such  a  case  as  the  present^  be 

supported. 

It  18  not  necessary  to  go  into  minute  distinctions,  ia 
this  case,  between  actual  and  constructive  possession^ 
Herc^  it  must  be  admitted,  that  the  commissioners  of 
sewers  had,  if  any,  an  actual  possession;  and  it  is  ad- 
mitted, for  the  purpose  of  raising  this  point,  that  the 
Defendants  were  wrongdoers.  Now  it  is  quite  dear 
thai  the  actual  possession  is  sufficient  on  which  to 
ground  an  action  as  against  a  wrong-doer ;  for  he  who 
ooeuttitB  a  trespass  upon  the  possession  of  another, 
being  himsdf  a  wrong-doer,  has  no  right  to  put  the 
other  party  to  the  proof  of  title.  Common  sense  must 
*  shew  lliat,  in  such  a  case^  possession  is  prhnd  fade 
evidence  of  title.  It  must,  therefore,  be  taken  that,  in 
diis  case^  the  Defendants  were  wrong-doers;  which 
brings  us  i?ound  to  the  general  consideration,  whether 
or  not  the  PlaUitiffs  had  such  a  possession  as  would 
enable  them,  as  i^ainst  a  wrong-doer,  to  bring  an  action 
of  this  description. 

(a)  LeCaux  v.  BiUfh  *  Dough    mentof  the  judgment  tiAsbburst 
6ox.  J.  in  Russell  y.  The  Men  ofDe- 

(h)  And  see  the  commeoee-    von,  %  r«  K.  673. 

V0L.VIIL  Tt  That 


609^ 


CASES  IN  MICHAELMAS  TERM      t 


1818; 


Hie  Duke  of 

NlWCASTLB 

9i 

GtAJUU 


Hiat  diepencky  in  the  first  place,  upon  the  chancier 
with  which  the  parties  are  invested ;  and,  in  the  next,- 
on  the  consideration  of  that  chamcter  with  rdatioo  to 
the  thing  done.  It  is  not  pretended  that  the  injary  was 
any  injury  to  them  as  individuals ;  or  that  they  had  any 
power  of  any  description,  as  individuals,  over  tfast 
which  constitutes  the  subject  matter  of  the  injury.  Bot 
it  is  contended  merely  and  simply,  that,  in  the  case  of  a 
public  work  of  this  description,  which  the  PlaintiiEs 
employed  persons  to  erect  and  superintend,  if  any  in- 
jury is  done  to  such  w<Mrks,  they  have  a  right  to  brioff 
this  action,  and  recover  damages  by  a  verdict,  as  in  the 
case  of  van  injury  done  to  them  as  individuals. 

In  the  first  place,  in  what  character  do  they  stand? 
They  stand  in  the  character  of  commissioners  of  seven, 
a  character  created  under  a  particular  commission ;  a 
conimission  given  in  consequence  of  an  act  of  parlianiait 
delegating  to  them  particular  powers.  It  is  said,  and 
I  suppose  from  authority,  that  these  commissioners  are 
nominated  by  the  power  of  the  crown.  There  is  no  doobt 
whatever,  that,  before  the  commission,  all  the  powen 
given  to  the  commissioners  were  vested  in  the  crown,  as 
far  as  those  powers  are  incident  to,  and  necessary  to  the 
defence  of  the  realm.  Without  drawing  the  attention 
of  the  bar  to  any  particular  expressions  in  the  statute  (a)» 
by  which  it  appears  that  these  powers  were  vested  in 
the  crown,  it  is  enough  to  state  the  recital  of  the  com- 
mission,  *^  We,  therefore,  for  that  by  reason  of  our 
dignity  and  prerogative  royal,  we  be  bound  to  pro- 
vide for  the  safety  and  preservation  of  our  realm  of 
England,  willing  that  speedy  remedy  be  had  in  the  pre- 
piises,  have  assigned  you  and  sue  of  you,*'  and  so  forth. 
The  statute  first  states  the  want  of  speedy  redress  and 


{a)  a3  H*  S.  c.  5. 


remedyi 
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recnedy  (a),  iii  cases  of  the  description  named  therein/  and »      IBI 8. ; 
tben  enacts  that  commissions  of  sewers  shall  be  directed^     ^''"^""^ 
in  order  to  prevent  any  delay  in  such  redress  and  remedy.  ifefvcAms 
Then  we  have  the  form  of  the  commission  itself;,  by*        v. 
which  those  who  act  under  it  are  clothed  with  a  par-*     Ciabko 
ticular  character,  and  with  all  that  belongs  to  that, 
character,  under  the  special  powers  which  they  are  to^ 
exercise.    Then  follows  an  enumeration  of  what  things, 
the  commissioners  are  authorised  to  do;  namely,  all  that; 
may  be  necessary  for  the  defence  of  the  land  against  the 
sea,  as  well  as  all  that  may  become  requisite  for  draining. 
the  lands*      The    commission   prescribes    their  maia 
duties  and  powers    They  are  authorised  **  to  arrest 
and  take  as  many  carts,  horses,  oxen,  beasts,  and  other 
instruments   necessary,    and    as  many  workmen  and' 
labourers,  as  for  the  said  works  and  reparations  shall 
8u£Sce,  paying  for  the  same,  competent  wages,  salary,: 
and  stipend,  in  that  behalf;  and  also  to  take  such  and  as 
many  trees,  woods,  underwoods,''  and,  in  short,  what-^ 
ever    is    necessary  and    proper    to    construct   works 
for  defence  against  the  sea,  or  for  draining  the  inland; 
country.    The  commission  describes  the  persons  who 
are  to  contribute  to  the  charges;  and  gives  the  com**' 
Qiissioners  powers  of  appointing  bailifis,  collectors,  sur-. 
veyor^f  and  other  inferior  officers.    It  gives  a  power, 
of  distraining  for  the  arrearages  of  money  assessed;  and 
the  particular  power  to  take  and  employ  workmen, 
timber,  &c.   which  I  have  already  stated  at  length. 
XheQ  follow  powers  to  make  statutes  and  ordinances,  and 
to  wward  writs  and  precepts  to  sKeriflGt,  bailiffs,  and  others; 
ta  compel  others  to  obey  their  orders ;  to  command  the 
^erifi  to  return  before  the  commissioners  such  jurors 
l»  shall  be  expedient  for  inquiry;  and  to  command 

(a)  i.  z. 
Tt  2  aU 
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ldl9/     all  oiker  ministers  and  officers,  as  well  mtUn  tke  Sier- 
,  ties  as  without,  to  attend  on  the  oommissicMierB  in 


NiwcAsiu  <^bout  the  execution  of  their  oommission.  Then  fiiDows 
«•  the  oath,  by  which  the  commissioners  bind  themsdfes 
^^''^^"^  to  die  {aithful  exeeaticm  of  thdr  duty.  Let  us  coosider 
what  are  the  terms  of  that  oath :  —  ^Ye  shall  swear, 
diat  you,  to  your  cunning,  wit,  and  power,  shall  tndy 
and  indi£ferently  execute  the  authority  to  you  gifcn 
by  this  commission  of  sewers,  without  any  &vor, 
aflfection,  corruption,  dread,  or  malice,  to  be  borne  to 
any  manner  of  person  or  persons :  and,  as  die  case  sksB 
require^  ye  shall  consent  and  endeairour  yoursdf  far 
your  part,  to  the  best  of  your  knowledge  and  power,  ta 
the  making  of  such  wholesome,  just,  equal,  and  indi&roit 
laws  and  ordinances  as  shall  be  made  and  devised  by 
the  most  discreet  and  indifferent  number  of  your  feUowi, 
being  In  commission  with  you,  for  the  dde  redress,  re» 
formation  and  amendment  of  all  and  every  such  things 
as  are  contmnedand  specified  in  the  said  ccmunismn ; 
and  the  same  laws  and  ordinances,  to  your  cunning,  wit^ 
and  power,  cause  to  be  put  in  due  execution,  without 
&vour,  meed,  dread,  malic^  or  affection,  as  Gnod  joa 
help  and  all  saints."  Not  only  by  the  form  and  con- 
struction of  the  commission  itself,  therefore,  but  by  the 
oath  which  they  are  to  take^  the  oommisaontfs  art 
faithfully  to  execute  merely  the  authority  whidi  is  given 
to  them.  It  was  not  intended  thai  they,  in  the  enr* 
eise  of  this  authority,  having  erected  woiks,  abd  those 
works  having  been  pulled  down,  should  be  entitled  to 
bring  an  action  like  this.  It  appears  clearly  to  me^  thsl 
the  power  and  authority  to  be  exercised  by  them  oil 
behalf  6f  the  public^  vests  in  them  neither  a  propertf 
nor  a  possession,  which,  as  a  property  or  posserion^ 
can  be  taken  as  sufficient  to  maintain  an  action  of 
trespass. 

It 
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It.  k  agreed,  that,  if  the  erection  in  question  be  a  baal^      .  1 8  J  8« 

tbe  injury  is  to  the  owner  of  the  adjoining  land;  buty  it 

is  said^  this  is  not  a  bank  but  a  wall.    Let  us  examine^ 

ifaen^  tbe  case  of  a  wall  as  distinguished  from  the  case 

X3€  a  bank*     A  wall  is  constructed  of  materials  which  do 

not  fimn  part  of  the  soil,  but  which  are  brought  from  a 

distance^  more  or  less^   and  put  upon  the  soil;  and» 

in  case  it  is  a  wall,  and  not  a  bank,  it  is  the  property, 

not  of  the  commissioners,  but  of  those  who  are  bound 

to  repair  it.    There  is  not  any  thing,  therefore,  in  sab» 

stance^  from  the  b^inning  to  tbe  end  of  the  commission, 

by  which  it  appears  that  the  property,  for  any  purpose^ 

ia  vested  in  the  commissioners  themselves* 

It  is  then  said  that  the  commissioners  h^ve  a  power 
to  take  timber  and  other  things  belonging  to  any  per- 
soii^  for  the  necessary  purposes  of  constructing  and 
repairing  works.  But,  in  such  cases,  die  expence  is 
borne  by  those  who  are  liable.  If  the  commissioners 
can  sue  in  the  character  of  Plaintiffi,  they  may  be 
sited  in  the  character  of  Defendants*  Now  what  is 
provided  when  timber  is  token  ?  If  the  commissioners 
take  timber  belonging  to  any  persons,  in  order  to  cour 
struct  works  of  any  description  upon  the  land  of 
another,  the  owner  of  the  timber  is  not  to  proceed 
againsi  the  commissioners;  he  must  proceed  btfare  tbe 
commissioners  in  court,  for  the  purpose  of  obtaining  his 
demand  for  the  value  of  the  timber.  The  price  is  not 
given  by  the  oommissioners  individually,  but  it  is  given^ 
hefure  them  as  a  court  of  record,  in  which  they  are 
botuid  to  act  The  owner  of  the  timber  recovers  the 
damages  expressly  by  a  decree  of  Uie  commissioners^ 
they  being  the  persons  having  the  power  of  finally  seU 
tling  in  all  cases. 

.  But,,  it  is  said,  that  the  commisdoners  have  the  power 
to  employ  workm^u  They  have  that  power,  it  is  true^ 
but  their  money  is  not  the  money  which  is  paid  for 

T  t  3  what 
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•181 8.      •what  1ft  done.    The  workmen  may  proceed  to  recover 

•^  "  '  ■      ^  that  which  is  due  for  the  work  and  labour  which  they 
'The  Duke  of  ,    . 

Nkwcastlz  ^^^®  hired  to  do,  before  the  commissioners  in  their 

V*  courts.     In  no  case,  therefore^  is  a  claim  to  be  made 

LARK.  \^p^  jjjgjn  ^ith  respect  to  work  and  labour,  or  timber; 
but,  in  every  instance,  the  PlaintifFhas  to  proceed  in  their 
court  to  recover  br/bre  them.  If  there  be  in  8<Hne  one 
or  more  cases  a  power  and  authority  to  be  exercised  on 
the  part  of  the  public,  those  powers  are  not  given  to 
the  justices  of  sewers  as  individuals,  but  in  thdr  public 
capacity ;  and,  as  commissioners,  they  can  do  no  act 
which  goes  to  shew  either  exclusive  possession,  or  any 
possession  of  any  description  whatever.  I  think,  there- 
for^ that  in  this  case  there  must  be  a  nonsuit. 

Park  J.  I  should  have  been  contented  to  have  sim- 
ply expressed  my  concurrence  in  the  opinion  which 
my  Lord  Chief  Justice  has  given,  had  it  not  been  for 
the  great,  importance  of  this  question  to  the  public 
That,  and  the  magnitude  of  the  subject,  perhaps,  re* 
quire  me  to  say  upon  this  occasion,  more  than  I  othtf- 
wise  should  have  said. 

This  is  a  civil  action,  and  it  is  not  probable,  if  it 
is  well  founded,  that  some  authority  for  it  should  not 
have  been  discovered.  No  such  authority,  however, 
iappears  to  have  been  found.  It  muse  be  quite  impooi- 
4>le^  I  think,  if  any  one  reads  what  is  to  be  found  in 
the  act  of  parliament  passed  in  the  rdgn  of  Hauy  8., 
and  the  powers  granted  to  the  commissioners  under 
that  act;  and  then  consults  that  very  learned  read- 
iiigC^)!  which  is  much  regarded  as  an  authority  in  Wai* 
minster  HaU^  not  to  be  satisfied  from  every  passage  in 
that  work,  that  no  such  action  as  this  can  be  maintained. 
The  commission  itself,  undoubtedly^  gives  many  powei^ 

(<i|  Galiu  9ft  Sewer^. 

'  »        .  and 
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and  a  considerable  authority  to  the  commiasioners;  but       1B18. 
every  one  must  feel,  that,  in  no  part,  is  it  stated,  that  -J^LtJ^^ 
they  are  to  have  any  sort  of  ownership,  or  any  posses*   Nswca^tu 
sioD  or  property  in  the  works  which  they  may  have  to  ^ 

superintend  and  control.  The  commission  at'  large 
contains  almost  every  thing  that  can  occur  upon  such  a 
subject.  It  constitutes  the  commissioners  a  court,  and 
givies  them  every  power  incident  to  a  court  of  oyer  and 
terminer.  They  may  compel  obedience  to  their  orders'; 
' — they  may  command  the  sheriffs  by  their  mandatory 
writs,  to  summon  a  jury  of  twelve  men  for  the  purpose 
of  inquiry ;  —  they  are  enabled  to  appoint  ministerial 
o&cers;  —  they  may  nominate  a  collector  for  the  pur- 
pose of  collecting  money,  and  proper  officers  for  hear-* 
ing  and  taking  an  account  of  the  receipts  and  payment^^ 
So  that  the  commissioners  themselves  do  not  act  mi^ 
nisterially,  but  the  officers  whom  they  appoint.  Again^ 
the  commissioners  are  empowered  to  arrest  all  waggons 
and  so  forth ;  but  the  charges  are  not  to  be  paid  by 
the  commissioners  themselves,  for  the  commission,'  still 
treating  them  as  a  court,  directs  that  the  charges  are  to 
be  pud  by  such  rates  as  they,  by  their  ordinance,  shall 
decree.  The  passage  quoted  by  my  brother  Best  from 
CalUSf  strikes  me,  as  far  as  it  makes  against  the  argu-» 
foent,  in  support  of  which  it  was  cited,  as  almost  do- 
cisive^of  the  whole  case.  CaUis  draws  a  distinction 
between  a  wall  and  a  bank ;  as  to  the  latter  the  owner- 
ship  is  not  doubtful,  but  as  to  a  wall  the  ownership  is 
doubtful ;  and,  as  a  wall  is  not  necessarily  the  property  of 
the  owner  of  the  adjoining  land,  it  is  argued  that  it 
must  be  the  property  of  the  commissioners.  CalUs  says, 
<^  A  wall  doth  differ  in  point  of  ownership  from  a  bank, 
first,  in  respect  to  the  materials  the  same  is  made  of; 
for  a  bank  is  made  ex  sdo^  &c.;  but  so  is  not  a  wall^ 
for  it  is  an  artificial  edifice,  not  of  the  materials  arising 
out  of  the  place  where  it  standeth,  but  which  be  brought 

T  t  4.  and 
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]fll8L       tad  built  chere^  "  ad  propria  cnera  et  eosiaffa  pmah"  -^ 

¥»i   tinvl  flT  '^^  of  the  commissioners ;  it  is  not  bnilt  at  their  costy  — 

Vxmuum^  '*  ^  ^bat  the  ownership  and  property  of  a  wall  doth 

appertain  to  him  who  is  bound  to  repair  the 


though  his  ground  lie  not  next  thereto,  but,  of  a  bank, 
the  property  and  ownership  is  his  whose  grounds  ad* 
join  thereto^''    The  commissioners  are  not  bound  to 
repair  the  wall,  they  are  to  order  it  to  be  rqwired ;  but 
the  party  bound  to  repair,  is  the  party  who  is  to  pay 
the  expences  of  the  reparations.     This  certainly  diows 
that,  the  property  of  a  bank  is  in  the  owner  of  the  ad- 
joimng  land,  but  that  the  property  of  a  wall  is  in  him 
who  is  bound  to  repair  it,  or,  in  other  words,  not  m 
the  commissioners.     But  my  opinion  does  not  rest  vpoo 
that  passage  only,  it  will  be  fbond  that  the  oommis- 
sioners  themselves  are  not  liable,  but  that  they  are 
to  make  an  order  upon  those  who  are  liaUe;  and,  as 
to  possession,  there  is  no  mention  of  it  whatever.    In 
Callis  (a),  under  the  title  of  ownership^  I  read,  oon- 
eeming  the  owner,  that,  <<  The  ownership  of  a  bank, 
wall,  or  other  defence,  is  a  sufficient  warrant  to  im- 
pose the  charge  of  the  repairs  thereof  upon  him,  with- 
out being  tied  thereto  by  prescription,  as  it  appears 
in  8 17. 7.  fol.  5.  and  it  stands  with  reason  that  every 
man  should  be  bound  to  repair  his  own ;  and  the  con- 
sideration is  also  moving,  for  that  his  grounds  ndiich  lie 
nearest  the  waters  are  sooner  subject  to  drowninj^  aad 
if  any  increase  be  upon  the  small  rivers,  it  falls  to  his 
share.'' .  The  ownership  of  a  bank  or  wall  then  is  not 
in  the  commissioners.    The  oommisuaners  are  to  ioi- 
pose  a  charge  for  the  repairs ;  but  they  are  not  to  im- 
pose a  charge  upon  themselves.    It  is  quite  manifert, 
therefore,  that  the  commissioners  cannot  have  the  po^ 
session.     There  is  another  passage  which  has  beoi 

(«)  P.  "5. 
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advened  to<a),  whdre  Cattis  shews,  that,  if  the  coni^       J  818. 

miBBiooen  think  it  necessary  for  the  purpose  of  the  »r^*"nT^iif 

works  that  certain  things  should  be  got,  and  that  trees   Newcastlb 

should   be  taken,   they  may  appoint  the  officers  to  v. 

take  so  Hiany  trees  of  /.  S.  at  such  a  pricey  and  ^*  L  S. 

hath  remedy  to  come  by  his  monies  in  this  court  ;"-«<- 

that  is  the  court  of  the  commissioners  of  sewers.    Now 

did  ever  any  body  hear  of  the  judge  of  a  court  deciding 

his  own  cause?  But  these  comnussionerB  are  to  dedde 

and  give  a  remedy  to  the  party  for  the  trees  admitted 

to  be  taken  under  their  authority,  or  at  least  by  virtue 

of  their  authority,  they  themselves  acting  as  judges.    So 

also,  it  is  expressly  pdnted  out,  in  the  passage  which 

follows,  that  the  labourers  and  workmen  are  to  recover 

their  wages,  not  of  the  commissioners,  but  before  the 

commissioners.    In  order  to  save  the  expoice  of  pro* 

ceedings  at  law,  parties  are  enabled  to  sue  in  their  court, 

and  before  the  commissioners  of  sewers,  who  may  give 

immediate  remedy.    There  is  anothef  passage,  beginning 

at  page  92,  which  is  extremely  strong;  for  it  shews  that, 

if  new  walls  are  to  be  erected,  they  are  not  to  be  erected 

by  the  commissioners,  but  by  those  owners  of  the  levels 

who  take  the  benefit  of  them,  and,  taking  the  benefit,  are 

bound  to  repair  and  maintain  them.     The  property, 

therefore,  must  be  in  them. 

The  cHily  further  topic  oi  which  I  shall  take  notice  is 
the  Stat  of  die  37  G.  3.,  which  has  been  much  ielied 
Dpon  by  the  bar ;  but  it  seems  to  me  that  the  Plainttffi 
cannot  at  all  intrench  themselves  in  the  I8th  section. 
This  statute  may  be  described  as  an  act  for  the  preserve 
adon  of  the  harbour  of  Bjfe  ;  and  the  legislature^  choos- 
ing to  give  to  tlie  lords,  bailift,  and  jurats  of  Bomney 
Manh  certain  powers,  gave  them  the  powers  contained 
in  the  atit,  joining  them  with  the  commissioners  of 
Mwecs.    But  that  statute  does  not  extend  the  powers  of 

(«)  P.ax9» 

the 
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1818.  the  commissioners  of  sewers;  it  only  j^i^  to'tfae  lordsi 
bailifis,  and  jurats  of  Bamtuy  Marsh  a  similar  jarisdic- 
tion.  So  anxious  was  the  legislature  to  guard  against 
misconstruction,  that  it  expressly  provides  that  notbiog 
Xbereiu  contained  should  lessen  or  prejudice  the  general 
authority  of  the  commissioners  of  sewers.  The  act  was 
not  framed  for  giving  the  commissioners  of  sewers  any 
greater  authority;  but  it  was  framed  so^  that  a  modi 
greater  authority  should  be  given  to  the  lords,  bailifi» 
and  jurats  of  Bomney  Marsh  than  they  had  beforei  in 
case  of  the  lands  being  endangered. 

Under  all  the  circumstances  of  the  cas^  therefore 
there  is  no  foundation  for  supposing  that  an  action 
of  this  sort  can  be  maintained ;  and  I  think  that  to 
decide  in  concurrence  with  what  has  been  brought 
forward  in  argument  for  the  PlaintiBS^  would  be  highly 
dangerous  to  their  interests.  The  legislature  never 
contemplated  that  the  commissioners  of  sewers  should 
have  any  other  authority  than  that  of  guarding  against 
any  injury  on  the  part  of  the  public;  and,  if  any  in- 
Jury  arose  from  the  cutting"  down  the  dam  in  question, 
that  remedy  must  be  by  indictment  in  the  name  of  the 
king,  and  not  by  an  action  brought  by  the  commis- 
sioners as  individuals,  for  the  wrong  done.  If  the  pro- 
ceeding by  indictment  had  been  adopted,  it  would  have 
afforded  the  opportunity  of  administering  justice,  by 
keeping  [the  fine  impending  over  the  party  until  the  da- 
mage was  duly  repaired.  Under  these  circumstances^  I 
am  of  opinion  that  this  verdict  cannot  be  allowed  to 
stand. 

BuRRouGH  J.  This  question  is  raised  upon  the 
general  issue:  the  Plaintifib,  therefore,  must  have  the 
possession,  or  they  cannot  maintain  this  action.  It  is 
not  necessary  foe  me  to  state  what  is  the  case  of 
commissioners  of  inclosure,    because  it  must  be  rc- 

8  /  mcmbcrd 
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faiembered  tliat  tbey  act  ministerially.     In  many  act»       isis. 
those  commissioners  interfere   personally,   and  many     v    >  ^  ■■  ^  , 
tfainfvs  are  carried  on   under  their  immediate  direc-  '^^  ^"^*  ^ 
tion;  and  a  question  in  such  cases  may  be  raised^  ^, 

whether  they  may  not  have  a  constructive  possession ;  Clark. 
but  that  is  not  now  to  be  decided :  such  a  question  can 
never  be  made  a  part  of  the  present  case.  The  case  cS 
Driver  v.  Simpson  was  so  very  peculiar  in  itis  nature,  and 
depended  so  entirely  upon  particular  circumstances, 
that  the  gentlemen  who  took  the  note  of  it  did  not  think 
it  worth  reporting;  and,  besides,  it  has  no  bearing  upon 
the  present  question.  My  Lord  Chief  Justice  has  truly 
observed  that,  as  there  has  been  no  instance  of  such  an 
action,  it  is  a  strong  presumption,  under  the  circum«' 
stances  of  this  case,  that  no  such  action  could  be  main- 
tained. An  act  of  parliament  was  made  in  the  year 
1531,  previously  to  which  the  commissioners  of  sewers 
had  a  regular  jurisdiction  of  oyer  and  terminer,  which 
they  had  been  accustomed  to  have  at  all  times.  In 
this  case,  whether  the  Defendants  are  wrong  doers  or 
not,  is  not  the  question.  The  question  is:  against 
whom  are  they  wrong  doers?  Arc  they  wrong  doers 
against  the  Plaintiff?  Certainly  not,  unless  the  Plain- 
tifis  can  be  said  to  be  personally  in  possession,  or  have 
lA  right  to  the  property,  in  respect  of  which  posses- 
sion follows;  for  without  that  they  cannot  maintain  their 
iietion.  They  must  either  have  the  actual  possession  or 
the  general  property,  which  brings  possession  to  them. 
Now,  let  us  look  for  a  moment  at  the  situation  of  the 
commissioners,  and  see  whether,  in  any  possible  case, 
the  possession  can  be  in  them.  The  commissioners 
are  clothed  with  no  individual  rights  as  a  consequence 
of  their  office  —  they  act  in  their  official  capacity 
4)nly.  They  arc  persons  holding  a  court  of  record ; 
they  act  by  their  servants,  and  all  they  do  is  done 
under  the  sanction  of  the   Cwrt.    How  is  the  act 

of 
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18 18.       ef  parliament  worded^  under  which  they  are  conatitirted 
^  '^  ■  '  -  oommissioiiers ?    It  is  in  very  stroDg  terms:  the  oom- 
NiCWGASTLK   iBUwioners  are  said  to  be  the  king's  justices}  whioh  shews 
V.  yery  plainly  what  we.  are  to  understand  by  the  com* 

^^  '  mission.  The  business  of  the  court  is  to  be  seCded  by 
six  of  the  commissioners^  three  of  whom  most  be  of  the 
quorum.  They  are  justices,  and  arc  to  do  those  things 
^hich  are  pointed  out ;  but  all  still  with  reference  (o  a 
court  of  oyer  and  terminer  existing  at  all  times.  Lei 
us  look  at  the  acts  which  the  commissioners  are  to 
perform.  They  ar6  to  survey  the  things  un^er  their 
care ;  and  when  they  come  back,  from  their  surrey, 
their  proceedings  are  taken  by  the  commissioners  as  a 
court.  If  they  are  to  survey,  they  are  also  to  inquire 
by  theoaths  of  honest  and  lawful  men,  who.  are  to 
present  what  things  are  neces$ai7  to  be  done.  Then 
the  Gommiasioners  are  to  make  a  decree,  and  issue,  their 
orders,  which  they  are  authorised  to  carry  into  eflfect  by 
Iheir  k:eepers,  bailifib,  expenditors,  and  other  officersy  as 
ministen.  They  have  duties  assigned  to  tliem:  but 
for  what  purpose  ?  For  the  safety,  conservation,  rqwr^ 
ation,  and  reformation  of  the  premises  —  all  that  is  to 
be  actually  done  is  done  by  the  machinery  of  the  per- 
sons appointed  by  the  commissioners.  The  oommis* 
sioners  are  to  hear  the  accounts  of  the  collectors  or 
other  ministers  as  to  receipts  and  payments:  aU  Ihis 
shews  that,  in  their  administration,  the  commissionen 
themselves  form  a  court  of  jusdoe^  and  that  they  cany 
iheir  decrees  into  eSect  by  means  of  their  offioerse 
Kow,  I  would  ask  if  there  has  ever  been  an  instance  of 
sm  action  brought  by  any  one  against  a  judge  of  a  court 
tif  record  for  any  thing  done  in  a  judidid  capacity? 
It  is  impossible.  Never  can  such  an  acticm  have  exisled* 
I  remember  very  well  the  case  of  Miller  v.  Scare  {a)f 

(a)  %1F.Mi.ii4U 

which 
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which  was  an   action  brought  against  commissionerg        I8|9* 
of  bankrupts.     There  a  distinction  was  made,    that  -^^  Duke  of 
the  comniissioners  of  badkrupts  had  a  ministerial  au-    Kewgastub 
thorib^y  and  did  not  form  a  court  of  record.    Vari-»  ^* 

ons  distinctions  had  been   drawn   upon  the  subject;  ^ 
but  that  case  put  all  questions  to  rest     Then  it  is 
said  that  the  Plaintiffi  are  only  commissioners  of  a 
particular  district;  but,  look  at  the  statute,  and  the 
answer  is  plain.     The  statute  says,   that  by  reason 
of  the  outrageous  flowing  of  the  sea,  it  was  necessary 
that  commissions  of  sewers  should   be  directed  from 
time  to   time  in  all  parts  of  the  realm.     They  are 
not  appointed  for  any  particular  district;   the  com- 
missions are  issued  because  there  is  found  great  want 
of  them,    from   the   breaking  and   irruptions   of  th& 
sea,  by  means  of  which  the  low  lands  are  destroyed. 
B^ond  all  question  these  commissioners  are  invested 
with  a  great  public  authority.     They  are  to  be  named, 
not  in  the  ordinary  way  under  an  indosure  act,  but  by 
the  Lord  Chancellor  and  Lord  Treasurer  of  England^ 
tod  the  two  Chief  Justices  for  the  time  being,  or  by 
three  of  them,  whereof  the  Lord  Chancellor  to  be  one. 
Under  these  circumstances,  can  it  be  contended,  that 
Ae  commissioners  have  the  possession  of  these  works. 
Is  there  any  pretence  for  supposing  that  they  can  have 
such  a  possession  as  will  maintain  this  action  ?  '  They 
are  not  in  a  capacity  to  have  the  possession,  being  a 
court  of  record.    To  what  end  should  they  have  the 
possession,  when  every  thing  they  do,  is  by  the  machinery 
of  those  whom  they  appoint  ?  From  the  words  of  the 
statute  oi  Henry  the  Eighth,  I  have  not  the  least  doubt 
upon  the  question :  and  I  am  of  opinion  that  this  action 
cannot  be  maintained. 

Judgment  of  nonsuit. 
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N^.  »6.  Jones  v.  Tatham. 

The  Court  re-  HTRESPASS  for  breaking  and  entering  the  close  of 

fused  to  gruit  the  Plaintiff,   for  whom,   at  the  trial  at  the  his( 

aiTaction  of  GloucesUr  assizes,  the  jury  found  their  verdict, 
trespatty  on 

Ty^^^  ^V^^^^^^  Seijt.,   on  a  former  day,  obtained  a  rule 

tween  the  nisi  to  set  aside  this  verdict  and  have  a  new  trial,  on  the 

nhipriutre-  ground  that  the  nisi  prius  record  described  the  tew 
isaue  delivered*  ^^  V^  ^^  Cheltenham^   as    abutting  on  the   lands  of 

the  mistake  William  F&aicrj  but  the  issue  delivered,  described  the 

bang  in  the      abuttal  by  mistake  to  be   on   the  lands   of    WOUam 
i8tue»  and  the  ^ 

record  agree-     Fcftdes. 
ing  with  the 

declaration*  ,  ,         _  .  ^ 

Best  Serjt.  submitted,  that  there  was  no  ground  for 

the  motion,  because  the  declaration  was  right,  and  the 

reconl  agreed  with  the  declaration,  the  mistake  being  in 

the  issue  delivered. 

Hetfwoodj  in  support  of  his  rule,  contended  that  as 
the  trial  had,  was  on  a  nisi  prius  record,  which  is  not 
the  copy  of  any  record  in  court,  there  must  be  a  neir 
trial. 

Sed  non  allocatur  g  for  the  issue  delivered  is  no  reoordi 
and  being  incorrect,  the  Defendant  need  not  hare  ac- 
cepted it  The  declaration  was  right,  the  issue  is  a 
copy  of  the  declaration,  and  on  application  to  a  jndgc^ 
it  would  have  been  instantly  corrected. 

Per  asriam^  Rule  discharged,  {a) 

(a)  Note.     See  Doe  4cm.  C§tten/i  r.  IFjIdet  %B.&Jl.  47** 
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Parker  v.  Eastwood.  Nov.  %6. 


TJULLOCK  Serjt.,  on  a  (brmer  day  In  this  term,  had  in  an  action 

obtained  a  rule  nisi  to  cbancre  the  venue  in  this  ^"'•^^  ^y 

the  Vice- 
cause  from  Middlesex  to  Yorkshire  or  Lancaster^  on  chancellor  to 

an  affidavit  which  stated,  that  a  commission  of  bankrupt  try  the  validity 

had  issued  against  the  PlaintifiP,  who  aderwards  petitioned  ^  ^"buk^ 

that  the  commission  might  be  superseded,  and  that  the'  rupt^  it  being 

Vice  Chancellor,  before  whom  the  petition  was  made'  J?^?^  Y^  *^ 

^  Defendant, 

thereupon,  directed,  that,  for  the  purpose  of  trying  the  without  con- 

validity  of  the  commission,  the  Plaintiff  should  bring  an'  tradiction  by 
action  against  his  assignee,  and  that  he  should  admit  (^be bankrupt) 
Ik38session  of  the  PlaiutifTs  effects ;  that  this  action  was  who  had  laid 
accordingly  brought,  and  the  venue  laid  by  the  Plaintiff  ^^J].^"* 
in  Middlesex ;  that  the  Plaintiff,  before  the  issuing  of  the  that  previ- 
commission,  resided  in  Yorkshire,  and  that  all  his  busi-  p^X  ^  ^ 
ness  was  transacted,  and  his  efiects  got  in  from  persons  commi^n  ^ 
in  that  vicinity ;  that  the  Plaintiff  would  have  nothing  the  Plaintiff 
to  prove,  and  that  all  the  oHus  of  proof  would  lie  on  the  ^f^^^^  *"* 
Defendant,  whose  witnesses  resided  in  Yorkshire ;  that  that  all  hb 
the  cxpences  of  their  attending  in  Middlesex  would  be  ^^iing*  lud 
heavy,  and  that  the  costs  would  fall  on  the  Defendant,  rorhbirt  and 
the  estate  of  the  bankrupt  being  under  SOO/.  iu  vicinity, 

and  that  all 
the  Defend- 
Vaughan  Seijt.  now  shewed  cause  against  the  rule,  ant's  witneiiet 

and  contended  that  the  Plaintiff  had  a  right  to  retain  reuded  there^ 
the  venue  in  Middlesex^  on  undertaking  to  give  material  *^  not\aviar 
evidence  there.    Henshaw  v.  Butley.  (a)  disclosed  by 

affidavit  that 
he  had  any 
material  evidence  to  give  in  i/Dddlesexf  the  Court  aUowed  the  Defendant  to  change 
the  venue  to  Lanitutcr  on  payment  of  costs, 

{a)  I  M  R*  lie. 

Dallas 


•M 
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Dallas  C.  J^  (stopping  HuOock^  who  rose  to  sup- 
port his  iHile).  The  case  of  Henshaoj  v.  BuUofj  wis 
prior  to  the  cases  subseqaently  determined  in  this  ooort. 
If  the  PtiGuntiff  had  miUerial  evid^oe  to  give^  he  should 
have  disclosed  it  by  affidavit  in  answer  to  this  appli- 
cation. It  is  swcnh  without  contradictioiiy  that  all  the 
Defendant's  witnesses  live  in  Yorkshire^  and  the  Plaintif 
does  not  swear  that  he  has  any  witness  at  all. 


Park  J.  In  the  case  of  Holmes  v.  Wtdnwrig^  {a\ 
the  Court  of  Kingfs  Bench  changed  the  venue^  on  the 
aiqplicatjon  of  the  Defendant,  on  his  agredng  to  admit 
a  particular  &ct  which  existed  in  point  of  form  in  the 
original  county  in  which  the  venue  was  laid,  all  the 
witnesses  residing  at  a  great  distance  from  that  county. 
The  words  of  Lord  EUenbarough  in  that  case  are,  *'  Here 
all  the  witnesses  live  at  a  great  distance^  and  the  eiqpeace 
of  bringing  them  up  must  be  very  great,  and  there  is 
no  convenience  balanci^ig  on  the  other  side."  I  think 
the  Defendant  is  entitled  to  his  rule. 

BuRRouoH  J.  concurred. 

Per  curiam. 

Rule  absolute  to  lay  the  venue  in  hnfitaier 
on  payment  of  costs. 


(fl)  ^Bmsui%^. 
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Ames  and  Others  v*  MiLward.  avw.  ay. 

A  CJTtON  on  the  case,  for  a  fraudulent  representation,  dthearbitratort 

The  arbitrator,  to  whom  the  case  was  referred,   '^  wno™  ^ 

'    action  on  die 
stated  in  his  award  the  following  facts.     The  Plaintifis  ca.ie  for  a 

were  distillers  at  Birmingham^  and  the  Defendant  was  a  fraudulent  re- 
maltster  of  the  same  place.     Towards  the  end  of  1815  .[jje  circum- 
and  in  the  beginning  of  1816,  they  had  trusted  WiUiam  stances  of  ^« 
Bate^  who  kept  a  public  house  in  Birmingham^  with  fo^d^haTthe 
divers  quantities  of  malt,  and  had  agreed  to   extend  Defendant* 
his  credit  to  250/.,  to  secure  which  sum  with  interest  lapwing  the 
the  Defendant  took  Bate^%  warrant  of  attorney  on  the  p^intiffs*  en- 
20th  January^  1816 ;  and  between  that  time  and  the  Sep-  quiries,  had 
temher  following,    delivered   other  quantities  of  "^^1^,  giaie  the^ma- 
wbich  made  up  the  250/.    It  was  intended  between  terial  facts  of 

Bate  and  the  Defendant,  that  Bate  should  be  intrusted  the  existence 
....  or  debts  due 

with  this  amount  at  interest,  and  that  he  should  for  the  by  A.  to  him, 

future  pay  for  one  delivery  of  B6  bushels  of  malt  under  »n^  of  W» 

another.     On  the  24th  Febrtmry,  1817,  Bate,  besides  t^ti*'* 

the  debt  of  250/,  was  in  arrear  32A  4s.  on  account  of  attorney,  and 

a  further  supply;  and  on  that  day,  he  had  at  his  request  Jj^*^  therefore 

5G  bushels  more  of  malt,  the  amount  of  the  price  of  a  fair  repre- 

which  he  promised  to  pay,  as  well  as  the  32/.  45.  after  senution  of 

Whitsuntide  fair,  with  which  promise  the  Defendant  was  concerning 

contented.     On  the  24th  March  following,  Bate  ordered  A*%  credit  s 

56  bushels  more,  which  he  at  the  same  time  paid  for,  !?^  ^  * 

although  he 
^d  not  mean  to  hold  out  any  inducement  to  the  PUintiffs  to  trust  A^f  thereby 
'"^^sled  the  Plaintiiis,  and  created  in  them  a  false  confidence  in  the  circumstances  of 
A.  The  arbitrator  acquitted  the  Defendant  of  all  collusion  with  A.t  and  of  all 
^ud  at  the  time  of  making  the  representation*  but  feeling  himself  compelled  by 
•djudged  cases,  which  he  mentioned,  to  decide  that  the  knowledge  of  the  falsehood 
of  the  thing  asserted  was  in  itself  fraud  and  deceit,  he  awarded  in  favour  of  the 
Plaintiifs.  The  Court  set  aside  the  award,  on  the  ground  that  the  arbitrator  had,  on 
the  face  of  it,  acquitted  the  Defendant  of  fraud  and  deciit.' 

Vol.  VIIL  U  u  (minus 
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1818.       (mintts  165.)    The  account  between  the  Defendant  and 
.  "  '        Bate  being  in  this  state^  (namely,  the  debt  of  250L  rcst- 
V.  ing  on  the  security  of  the  warrant  of  attorn^,  and  a 

further  debt  of  about  63/.  on  his  undertaking  to  pay 
after  the  next  Whitsuntide  fair,}  the  Plaintifib,  about 
three  weeks  before  Whitsuntide^  applied  by  their  tn- 
▼eller  to  the  Defendant,  to  know  the   character  and 
responsibility  of  Bate^  and  the   Defendant  being  in- 
formed by  the  traveller  that  Bate  had  ^ven  a  reference 
to  him,  as  to  his  {BaUf%)  responsibility,  and  being  asked 
what  he  thought  of  Bate^  replied,  *<  he  pays  me  veiy 
well;"  and  to  another  question,  whether  he  would  trust 
him  with  malt,  he  replied  that  he  would.     This  coot- 
munication  passed  in  the  street,  where  the  Defendant 
and  the  Plaintifis'  traveller  accidentally  met    In  con- 
sequence of  what  the  Defendant  there  stated,  the  Plain- 
tifis  delivered  to  Bate  a  quantity  of  spirits  to  the  amoont 
of  50/.   185.    Tlie   Plaintiffs   had  previously  credited 
Bate  with  two  gallons  of  brandy,  ordered  of  their  same 
traveller,  who  admitted  that  he  had  often  pressed  BaU 
for  orders,:  considering  his  house  well  situated  for  bu- 
siness, and  that  knowing  the  family,  he  was  anxioas 
to  do  business  with  B<^te.     It  was  proved,  however,  that 
one  of  the  Plaintiffi  in  person  reftised  to  trust  BaU  with 
this  larger  order  without  a  reference.    After  ffhiisuh 
tide  fair.  Bate  failed  to  pay  the  Defendant  according  to 
his  promise ;  and,  in  the  second  week  after  tbe  bifi 
Bate  having  again  applied  to  die  Defendant  for  vam 
malt  on  credit,  he  refused  to  trust  him  fturther,  and 
very  shortly  afterwards  entered  up  judgment  cm  tbe 
warrant  of  attorney,  and  executed  it  against  tbe  goods 
of  Bate,    The  execution  was  set  aside  by  a  commisioo 
of  bankrupt  founded  on  a  previous  act  of  bankruptcy. 
The  arbitrator  then  stated,  that  he  had  been  iadaced 
to  state  the  facts,  and  also  to  give  the  groonds  and 
reasons  of  his  decision  on  account  of  the  doubts  and 
XO     .  difiitot 
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different  opinions  entertained  by  the  judges  respecting        1818. 
actions  of  this  nature,  and  then  proceeded  as  follows.        '    -■"'^ 
<^  My  decision  and  award  is,  that  the  Defendant  know-  9. 

ing  the  object  of  the  inquiries  made  of  him  on  the  part    Milwaro* 
of  the   Pldndfis,   took  upon  himself  to  answer,   but 
omitted  to  state  the  material  &cts  of  the  debts  which 
Bate  owed  to  him,  and  that  he  held  Bat^s  warrant 
of  attorney  for  250Lf  wherefore  the  Defendant  did  not 
give  a  fair  representation  of  what  he  knew  concern- 
iDg  Bai^s  credit,  and  which  facts,  if  they  had  been 
stated,    would  have  given  a   different  colour  to  the 
transaction.    In  what  the  Defendant  did  say,  I  think 
he  meant  not  to  hold  out  any  inducement  to  the  Plain- 
tiffs to  trust  Batef  but  to  confine  his  information  to 
the  questions  asked,  and  inasmuch  as  he  said  concern- 
ing Bale,  '*  he  })ays  me  very  well,"  he  spoke  truth 
with  reference   to  the  particular  agreement  between 
himself  and  Batef  but  as  he  never  disclosed  the  terms 
of  their  dealings,  and  the  security  he  held,  he  thereby 
misled  the  Plaintiffs,  and  created  in  them  a  false  con- 
fidence in  the  circumstances  of  Bate.     I  acquit  the  De- 
fendant of  all  collusion  with  Batef  and  of  all  preme- 
ditated fraud,  with  a  view  to  benefit  himself  at  the 
Plaintiffs'  expence,  by  subjecting  their  goods  to  his 
execution;  and  I  acquit  him  of  any  intention  at  the 
time  of  making  this  representation,  of  withdrawing  his 
credit  from  Bate^  but  I  am  compelled  by  the  authori- 
ties- cited  in  the  margin  (a),  to  decide  in  this  case^ 
that  the  knowledge  of  the  fidsehood  of  the  thing  as- 
serted is  fraud  and  deceit,  and  that  the  assertion  of 
the  Defendant,  that  Bate  paid  him  well,  was  not  true 
in  the  obvious  sense  of  the  words;   that  the  Defen- 


(a)  Pathy  v.  Freenuoh  3  T.     1  BiuU%i%.    Tapp^,Le€f  sB^t^ 
^  5i<     Hajeraft  v.    Creojjf     ^  PuL  367. 
%EaH^%.     Bjfre  v.  Dwuford, 

Uu  2  dant 
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1818*  dant  was  bound,  if  he  answered  at  all,  to  state  all  he 
knew,  and  that  he  omitted  to  disclose  important  cir- 
cumstances directly  #ithin  his  own  knowledge;  and 
that  the  suppression  of  facts  of  such  difierent  import, 
and  so  material  as  diose  which  the  Defendant  did  nxA 
choose  to  communicate,  is  equally  cridence  of  fraud 
and  deceit"  And  he  then  awarded  the  sum  of  50^  18s. 
to  be  paid  by  the  Defendant  to  the  Plaintifi  at  a  certaitt 
time  and  place  in  the  award  mentioned,  &c. 

Copley  SetjLj  on  a  former  day,  had  obtained  a  nik 
nisi  to  set  aside  this  award,  on  the  ground  that  the 
arbitrator  had  on  the  face  of  it  mistaken  the  law  of  the 
cases  referred  to ;  and  that  his  adjudication  was  wrong) 
being  in  the  teeth  of  his  own  opinion,  acquitting  the 
Defendant  of  fraud  or  an  intention  to  decare.  And 
now, 

I^ens  Serjt.  shewed  cause  against  the  rule.  Though 
the  reasoning,  as  it  appears  in  the  award,  may  militate 
against  the  decision  to  which  the  arbitrator  has  come, 
yet  if  his  conclusion  be  correct,  the  Court  will  not 
enquire  into  the  nature  of  the  premises,  by  wfaidi  he 
arrived  at  that  conclusion.  [^Dallas  C.  J.  This  is  sn 
action  founded  on  fraud  and  deceit;  the  arbitrator  ex- 
pressly says,  I  acquit  the  Defendant  of  fraud ;  was  there 
ever  an  instance  where  this  action  has  been  supported 
without  circumstances  of  fraud  on  the  part  of  the  De- 
fendant?] The  arbitrator  indeed  acquits  the  Defen- 
dant in  one  pUce^  but  he  convicts  him  in  another;  he 
has  been  inconsistent  and  wavering  in  his  opinion,  bat 
his  last  conclusion  is  in  conviction  of  the  Defendant 
If  there  is  a  voluntary  misleading,  that  is  a  &ct  from 
which  the  jury  may  draw  the  inference  of  fiaod. 
There  is  no  occasion  to  prove  that  the  penon  repre- 
sents  with  a  view  to  his  own  interest;  if  he  has  a 
17  different 
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difierent  feeling  in  his  own  mind  from  that  which  he        1818. 
wishes  to  excite,  or  if  he  keeps  back  a  circumstance 
which  would  alter  the  impression*  which  he  seeks  to 
give,   that  will  be  sufficient     In  Haycrqft  v.   Creasy^ 
the  Defendant  was  himself  the  dupe  of  appearances. 
^Dallas  C.  J.   Where  a  person  misrepresents  for  tlie 
purposes  of  deception,  tlic  action  is  maintainable ;  but, 
here,  the  Defendant  is  acquitted  of  fraudulent  intent ; 
bis  representation  to  the  Plaintiff  is  a  mere  naked  false- 
hood.     If  a  jury  had  acquitted  the  Defendant  of  all 
fraud  or  wilful  intention  to  mislead,  but  h^d  found  tb^r 
verdict  for  the  Plaintiff,  would  such  a  verdict  carry, 
damages?  Now  the  words  of  the  arbitrator  here  are, 
**  I  think  he  meant  not  to  hold  out  any  inducement 
to  the  Plaintiffi  to  trust  Bate."     Burrough  J.     The 
words  of  Mr.  Justice  IjC  Blanc  in  Haycrttft  v.  Creasy^ 
are^  <<  By  frauds  I  understand  an  intention  to  deceive; 
whether  it  be  from  any  expectation  of  advantage  to  the 
party  himself^  or  from  ill-will  towards  the  other,  is  im- 
materiaL'*    In  the  case  before  the  Court,  the  Defend- 
ant's representation  had  the  effect  of  inducing  the  Plain* 
ti£b  to  trust  Baie^  though  it  is  expressly  found  that 
the  Defendant  did  not  mean  it  to  produce  that  effect.] 
The  arbitrator  says,  that  he  is  bound  by  the  cases  cited 
by  him,  to  say,  that  this  representation  of  the  Defendant 
is  a  fraud;  and  though  those  cases  make  against  his 
opinion,  and  his  reason  for  his  decision  may  be  foolish, 
the  Court  will  not  on  that  account  set  aside  hi^  award, 
if  he  is  right  in  his  conclusion. 

CopUy^  who  rose  to  support  the  rule,  was  stopped  by 
the  Court. 

Dallas  C.  J.     If  this  award  be  set  aside,  the  Plain- 
tiffs will  not  be  without  their  remedy.     It  is  stated  that 
the  arbitrator  has  gone  backwards  and  forwards  in  his 
U  u  5  opinion. 
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1818.  opinion,  but  that  at  last  he  is  right:  now  I  think  that 
he  was  decidedly  wrong.  These  actions  ought  not  to 
be  encouraged.  I  do  not  conceire  that  where^  in  sub- 
stance, a  man  answers  fairly,  and  does  not  impart  all 
he  knows,  it  necessarily  follows  that  he  intended  firand. 
The  ground  of  the  acti<m  is  fraud;  the  words  used  in 
framing  the  count  are^  that  the  Defendant,  intending  to 
decdve  and  defraud  the  Plaintiffi,  &c.  did  falsdy,  de> 
ceitfully,  and  fraudulently  assert,  &c.  This  the  aibitrsp 
tor  expressly  negatives.  What  then  is  fitiud?  In  the 
words  of  Mr.  Justice  Le  Blancj  it  is  <<  an  intention  to 
deceive.''  Now  how  is  it  possible  to  support  an  awaid 
against  a  Defendant,  in  an  action  of  this  kind,  where 
he  is  acquitted  of  all  intention  to  mislead,  and  of  all 
premeditated  fraud  ? 

Pabk  J.  In  PaHey  v.  Freeman  great  objections  were 
made  to  this  action,  the  novelty  of  which  is  within  all 
our  recollections.  Mr.  Justice  Le  Blanks  opinion  in 
Haj/crafl  v.  Creasy^  gave  universal  satisfiiction.  The 
conclusion  to  which  the  arbitrator  has  come  in  dm 
case^  is  quite  absurd.  He  says,  I  think  he  is  innocent, 
and  then  awards  against  him. 

BuRROUGH  J.  This  action  could  not  be  maintained 
without  such  evidence  as  would  induce  the  jury  to  find 
fraud ;  and  that  the  arbitrator  has  negatived. 

Rule  absolute. 
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18J8. 


Jackson  v^  Lady  Chambers  and  Ames.  i^^v.  %z. 

i\  N  action  of   trespass  had  been  brought  by  the  Trwpafs'' 

PlaintiflF  against  the  Defendants.     Amez  suflered  JJ^^^. 

judgment  to  go  by  default,  and  a  writ  of  inquiiy  was  one  suffered 

executed  against  him  thereon  in  TWm/yterm,  1816*-,  i^'^K^^^^^y 

-  1      -Tki  •     •!«•  "•  ..  default,  and  a 

whereupon  the  Plamtin  entered  a  nme  prosequi  as  to  writ  of  inquiry 

Lady  Chambers.  was  executed 

against  him. 
The  Plaintiff 
Oftsknoy  Seijt,  on  a  former  day,  had  obtained  a  rule  entered  a 
nisi  fcr  the  Plaintiff,  to  pay  to  Lady  Chambers  her  costs,  ^olU  pnfiequi 
under   stat.   8  Etizm  c.  2.  s.  2.  relying  on  the  case  of  other,  who, 

Cdcper  ▼.  Tiffin  (a).  after  a  lapse 

of  two  years, 
was  held  to 
*  Vaughatij  Seijt.  now  shewed  cause.     Two  years  have  be  entitled  to 

elapsed  since  the  point  of  time  when  the  application  ^^  ^^^^ 
■'  1  J  .  1  *"*  »tatute 

might  have  been  made,  and  it  now  comes  too  late.     In  8  Eii%.  e.  a. 

Cooper  Ym  Tiffitij  there  was  only  one  Defendant:  but,  in  '•*• 

Hareaoood  v.  Matthews  (6),  one  of  two  Defendants  pleaded 

his  bankruptcy  to  an  action  of  assumpsit  against  both, 

and,  as  to  him,  the  Plaintiff  entered  a  noUe  prosequi :  but 

proceeded  to  trial,  and  gained  a  verdict  against  the  other, 

who  had  pleaded  the  general  issue.  There  the  Court  held 

that  the  former  Defendant  was  not  entitled  to  costs. 

Daixas  C.  J.  (Stopping  Onslaw^  who  rose  to  support 
his  rule.)  How,  Brother  Vaughan^  can  that  case  be 
made  .to  apply  to  the  present?    The  information,  on 


(«}  3  7.12.511.  (b)  %  Tiddi  714.,  6th  edit. 

U  U  4  which 
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1 8 1 8.  which  the  Plaintiff  entered  his  fuMe  prosequi  in  Maiiie^g 
V.  Harewoodf  came  from  the  Defendant  himself  who 
pleaded  his  bankruptcy,  a  fact  of  which  the  Plaintiff 
Lady  Cham-  could  not  be  supposed  to  be  cognizant  without  soch 
information.  But,  here,  the  Plaintiff  makes  Lady 
Chambers  a  co-defendant,  sind  by  the  Cburse  wfaicL  he 
adopts,  virtually  acknowledges  that  she  was  not  guilty 
of  the  trespass  with  which  be  has  charged  her;  a  fiurt 
which  must  be  taken'  to  have  lain  within  his  own  know- 
ledge. 


Per  Curiam. 


Rule  absolute. 


Nov.  »9. 


Watkins  v.  Woolley. 


Where  tlie 
declaration 
filed  in  the 
office  before 
the  Defend- 
ant's ap- 
pearance, 
i¥as  indorsed 
as  filed  con- 
ditionally,' and 
the  notice 
served  on  the 
Defendant 
was  of  a  de- 
claration gene- 
t  rally,  the 
Court  refused 
to  set  aside  the 
proceeding  for 
irregularity. 


^PHE  notice  of  declaration  served  on  the  Defendaaf 
in  this  case  was  to  appear  and  plead  in  four  days, 
la  the  office  the  declaration  was  indorsed  as  filed  con- 
ditionally. 

Vaugkan  Seijt.  on  a  former  day  had  obtained  a  rule 
nisi  to  set  aside  the  proceedings  for  irr^ularity,  on  the 
ground  that  the  notice  served  was  a  notice  of  dedaratioB 
in  chief,  and  not  de  bene  esse^  and  that,  being  before 
appearance,  the  Defendant  might  treat  it  as  a  nullity, 
and  was  not  bound  to  plead.     And  now 

Lens  Serjt,  shewed  cause,  and  contended  that  the 
notice  served,  being  of  a  declaration  generally,  the 
Defendant  was  bound  to  have  searched*  the  office^ 
where  he  might  Iiave  seen  that  the  proceeding  was 

regular, 
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regular,  and  be  eited  Cart  v.  Jacques  (a),  as  in  pdint ; 
and  referred  to  the  case  of  ChankUn  v«  tT Anson  (A). 

Vaughan^  in  support  of  his  rule,  contended  that  the 
X>6fendant  was  not  called  on  to  take  the  declaration  out 
of  the  office,  and  so  to  waive  the  advantage  which  the 
irregularity  of  the  Plaintiff  ought  to  give  him ;  but  that  he 
had  a  right  to  stand  on  his  notice,  which  in  effect  called 
cm  him  to  come  into  court,  and  plead  before  an  appear- 
ance had  been  entered. 


646 


1818. 


Watkiks 

v. 

W00LI,KY« 


Dallas  C.  J.  In  this  case  the  notice  served  was  of 
a  declaration  generally,  and  I  am  of  opinion,  that  it 
lay  on  the  Defendant  to  enquire  whether  it  was  a 
declaration  filed  conditionally.  An  enquiry  at  the  office 
vrould  have  shewn  him  that  the  proceeding  was  regular. 
The  facts  of  the  case  of  Cort  v.  Jacques^  are  similar  to 
those  of  the  present  case^  and  I  am  of  opinion  that  this 
rule  must  be  discharged. 


Per  Curiam. 


Rule  discharged. 


(tf)  S  r.  R.  77. 


(b)  Barnes,  298.  3d  edit. 


mm 


Shaw,  Demandant ;  Sfence^  Tenant  j  Hunt, 
Vouchee. 


Nov.  a8. 


IT  appeared  on  affidavit,   that  the  vouchee  m   this  The  Court 

recovery,  which  was  suffered  at  bar  in  Trinity  term,  ^  "**v*fc*''^ 
57  G.  3.  was  commonly  known  by  the  name  of  James  the  deed  of 

the  party. 
Tbereforey  where  the  vouchee  in  a  recovery  had  signed  his  name  to  the  deed  to 
make  a  tenant  to  the  pr^cipCf  the  Court  refused  to  amend  by  allowing  the  insertion 
of  an  additbnal  baptismal  name. 

Huntj 
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1818. 


Shaw  and 
Othen. 


Ihmt;  and  that  he  had  so  signed  his  name  to  the  deed 
to  make  a  tenant  to  the  pnedpe.  On  the  back  of  the 
deed  was  an  indorsement^  stating^  that  though  the 
vouchee  was  called  by  the  name  o(  James  HurU^  his 
name  was  James  Edward  Huniy  which  last  was  his  Im^* 
tismal  name;  and 


Blosset  Serjt,  now  moved  to  amend  this  recovery,  by 
inserting  the  word  Ednard^  between  the  words  James 
Hunt.  He  cited  Chapham  v.  Bacon  {a).  Mayre  d^ 
mandant,  CouUhard  tenant,  Goodwin^  vouchee  (i).  Lordf 
demandant,  Biscoe  tenant;  Ayles^  vouchee (c),  relying 
mainly  on  the  case  of  CfBrien^  vouchee  {d)  where  the 
Court  gave  leave  to  amend  the  warrant  of  attorney,,  by 
inserting  the  word  Glanvitte,  between  the  words  Idtncdot 
(y Briefly  on  an  affidavit  of  the  vouchee^  that  he  added 
this  name,  upon  the  authority  of  an  old  family,  Bibl^  in 
which  it  was  inserted  soon  after  his  baptism. 

Dallas  C.  J.  It  ought  to  be  distinctly  understood, 
that  the  Court  will  in  no  case  alter  that  which  is  the 
deed  of  the  party.  This  was  laid  down  upon  the  fullest 
consideration,  in  two  cases  in  6th  Taunton  {e);  and  we 
decided  on  the  same  ground  yesterday. 

BuRROUGH  J.  I  think  the  recovery  stands  much 
better  as  it  is.  If  the  vouchee  is  known  by  the  name  of 
James  Huntf  I  do  not  see  that  there  is  any  difficulty. 
But  if  the  recovery  and  the  deed  which  now  agree,  be 
made  at  variance  by  the  insertion  of  this  name,  it  ap- 
pears to  me  that  a  difficulty  may  be  created. 

Blosset  then  withdrew  his  motion. 


Pig.  on  Reeov.  170. 

Barnes,  24. 
jtnte,  iv.  196. 
Forjtcr,     Demandant . 


FoFJten  Tenant ;  Darty  BoltoM 
ond  Wife,  Foucbees,  Ante,  yu 
373.  FoXf  Demandant;  Bem- 
60Wf  Tenant ;  Earl  Cower  and 
Otter  J,  Foucbeei,  Ante>  vi.  651. 
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Doe,  on  the  demise  of  Spencer  and  Othersi  v.      ^^*  ^<* 
Want  and  Another. 

T^AUGHAN  Serjt.,  on  a  former  day,  had  obtained  a  An  affidayit, 

rule  nisi  for  entering  up  judgment,  as  in  case  of  a  "^.^^  b    nd 
nonsuit,  for  not  proceeding  to  trial  pursuant  to  notice  anotbert  it 
on  affidavits  intituled  as  above.  Sift*  ^f  ^ 

should  be  de- 
I^ens  Serjt,  now  shewed  causey  and  contended  that  the  scribed  \j 

application  could  not  be  supported  on  affidavits  so  inti-  ^^^^  j^J^ 

tnkd.    The  christian  and  surnames  of  the  Defendants  sunasDcs. 

dionld  have  been'  inserted.  Fores  v.  Diemar  (a).    If  an 

affidavit  be  filed  without  titles  the  Court  cannot  take 

notice  of  it^  though  the  adverse  party  be  willing  to 

waive  the  objecticm.     Omen  v.  Hurd  (6). 

Faugianj  in  support  of  his  rule^  contended  that  the 
affidavits  were  sufficiently  intituled. 

The  Court  discharged  the  rule  with  costs. 

Faugian  then  urged  as  another  ground,  that  Phillips 
the  other  defendant  was  dead.    Sed  non  aUoaUur. 

(a)  yT.IL  66z.  W  %T.R»  643* 
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IBIS. 


Taylor^  Assignee  of  M'Michaei^  a  Bankrupt, 
V.  Robinson  and  Another. 


TTROVER  for  Quebec  staves. 


One  count  of  the  de- 


The  Dcfcnd- 

f^th  ^/^r,  *    claration  laid  the  property  in  the  bankrupt  befine 

as  broken  of  his  bankruptcy;  the  other  laid  the  property  in  the 

^"^^^  Plaintiff,  as  his  assignee.      Plea  not  guilty.     On  the 

And  on  his  ac-  trial  before  Bayley  J.,  at  the  last  Lancaster  summer 

count,  goods  assizes,  the  following  &cts  were  proved.     The  bankrupt 

tLd^^A^*'  Jlf'JlficAtfiri,  was  a  merchant  resident  Bt  Bristol g  the 

with  tfaem  that  Defendants  were  employed  as  his  brokers  and  fiictors, 

!^^  M^    '  ^^  making  purchases  for  him  at  Liverpool^  the  place  of 

onthepremises  their  residence^  and  had  sold  him  goods  on  their  own 

of  the  latter  Account.    On  the  15th  October^  1817,  the  Defendants, 

r^t*fi«eTMd  hy  advice  from  M^Mkhaet,  purchased  of  Duncan  and 

that  M.9  after  Fletcher  at  Liverpool^  a  large  quantity  of  Quebec  staves 

Arniw"^  for  ^^^  ^^^^'*  *°^  *^  *®  ^'*"®  ^^  purchase^  they  stipulated 
the  room  they  with  Duncan  and  Fletcher  that  the  staves  should  remain 
should  occupy,  j^  ^he  yard  of  the  latter,  free  of  rent  for  one  month 
from  the  day  of  sale^  and  that  after  that  period, 
M^Michael  should  pay  a  penny  per  square  yard  per 
week  for  the  room  they  should  occupy,  until  removed. 
The  invoice  was  made  out  to  ••  Mr.  M^Michad^  per 
Messrs.  Robinson:  Bought  of  Duncan  and  Fletcher^ 
Previously  to  this  time  M^Michael\ieA become  indebted 


to  the  Defendants  for  goods  sold  by  them  to  him  oa 


removal.  The 
invoice  was 
made  out  to 
M.    From  the 
7th  to  the 
zith  Novem" 
ber  the  De- 
fendants ship- 
ped part  of 
the  goods  by 
order  of  ld»y 

who  directed  that  the  residue  should  be  left  on  the  premises  of  D.  and  Co.  dll  fiir- 
ther  orders  from  him.  The  Defendants  soon'afterwards  were  requested  by  />.  and  Co. 
to  remove  the  residue  of  the  goodsy  but  the  Defendants  did  not  then  comply  widi 
that  request.  A  docket  was  struck  against  M.  on  the  6th  December  ;  and  on  tlie 
9th  and  loth  of  that  month  the  Defendants*  without  any  order  from  jl^  removed 
part  of  the  residue  to  their  own  premises.  On  the  zoth  a  commission  of  bankrupt 
issued  against  M,  :  the  Court  held  that  the  Defendants  had  no  possession  on  which 
to  found  their  claim,  as  brokers*  to  a  lien  on  the  goods  so  purehased. 

their 
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tlieir  own  accoont.    On  the  25th  Otteber^  the  Defetid-       1818. 
ants  received  from  M^Mtchad  a  banker's  bUI  for  9007.  at 
30  days^  date,  payable  to  his  order,  and  indorsed  by  him 
to  the  Defendants.     The  Defendants  immediately  in- 
dorsed and  paid  it  over  to  Duncan  and  Fletcher^  in  part 
payment  for  the  staves,  and  promised,  in  conversation  with 
Duncan  and  Fletcher,  to  pay  to  them  the  residue,  and  such 
yard  rent  as  should  be  due  under  the  stipulation,  on  their 
removal.     From  the  7th  to  the  11th  of  November,  the 
Defendants  shipped  for  Bristol  about  one-half  of  the 
ataves,  by  order  of  M^Mkhael,  who  directed  that  the 
residue  should  not  be  shipped  without  his  further  orders, 
and  the  residue,  therefore,  remained  in  the  yard  otDuneein 
and  Fletcher.     Subsequently  to  the  last  shipment,  the 
Defendants  received  no  further  orders  from  M^Miehael 
concerning  the  staves ;  but  about  the  end  of  Nboember, 
they  were  pressed  by  Duncan  and  Fletcher  to  remove 
tlieir  staves,   as  Duncan    and  Co.   wanted    the  yard 
room.    On  the  6th  December,  a  docket  was  strudi 
against  M^MichaeL     On  the  9tfa,  the  Defendants,  with- 
oat  any  order  from  him,  applied  to  Duncan  and  Fletcher 
for  the  residue  of  the  staves,  and  on  that  and  the*  lb)* 
lowing  day,  removed  more  than  one-half  of  the  residue, 
worth   about  850f.,  and  placed  them  on  their  own 
premises.    On  the  10th,  (the  day  on  which  the  De- 
ftndants  removed  the  last  lot,)  a  commission  was  issued 
against  M^Michad,  founded   on   acts  of  bankruptcy, 
committed  in  the   preceding  months  of  October  and 
November.     For  the  IJefendants  it  was  contended,  that 
they  had  such  a  po6sessi<m  of  the  staves  as  gave  them  a 
lien  for  their  general  balance.    Bayley  J.  was  of  opi- 
nion, that  the  possession  was  in  M^Michael,  and  not  in 
the  Defisndants,  and  of  that  opinion  were  the  jury, 
who  found  a  verdict  for  the  Flainti£^  with  leave  'by  the 
learned  Judge  to  the  Defendants  to  move  to  set  it  &side. 
Accordingly, 

HuUock 
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fffdlock  Ser}t»9  on  a  former  day»  bad  obtained  a  nde 
nisi  to  set  aside  the  verdict,  and  enter  a  nonauit,  con- 
tending that  actual  possession  was  not  the  neoessaiy 
foundation  of  lien.  And  he  cited  Man  t.  Sh^her  (a)» 
and  Gadin  v.  T%e  London  Assurance  Compam/  (6).  And 
now 


Copl^  Serjty  shewed  cause  against  the  rule,  and  con- 
tended, that  the  Plaintiff  was  entitled  to  recover,  the 
Defendants  never  having  had  actual  possession  of  the 
staves  until  after  the  bankruptcy,  and  actual  possessioa 
bring  necessary  to  give  to  brokers  and  fiictors  a  lien  for 
their  general  balance.    Kihloch  v.  Craig  (c). 

HuUockf  in  support  of  his  rule.  The  Defoidants, 
before  and  at  the  time  of  the  bankruptcy,  had  a  suffi- 
cient possession  on  which  to  found  their  lien  for  a 
general  balance.  In  KMoch  v.  Craig^  the  decision  was 
on  a  stoppage  in  transitu,  and  did  not  affect  the  ques- 
tion as  to  the  supposed  necessi^  of  actual  possessian. 
These  Defendants  were  responsible  to  Duncan  and  Co^ 
and  to  the  orders  of  the  Defendants  alone  were  tibe 
staves  shipped.  Duncan  and  Co.  never  looked  to  the 
orders  of  M*Michaelj  but  to  those  of  the  Defendants, 
with  whom  the  contract  was  made,  who  promised  pay- 
ment of  the  residue  of  the  pricey  and  who  were  to  have 
the  power  of  keeping  the  staves  for  one  month,  rent 
free^  on  the  premises  of  Duncan  and  Co.,  where  thcj 
were  as  much  in  the  possession  of  the  Defendants  as  if 
they  had  been  in  their  own  warehouses. 

Dallas  C.  J.  It  is  not  necessary,  in  my  view  of 
this  case^  to  enter  into  any  distinction  between  actual 
and  constructive  possession.    It  has,    however,  been 


(a)  tEaji,s*3*       (^)  tBurr.4^* 


(f)  3  r.JLii^.  7gs. 
contended 
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contended  that  it  is  not  necessary  that  the  broker  who 
claims  a  lien  for  his  general  balance  should  have  an 
actual  po66ession  of  the  goods  on  which  he  claims  such 
lien,  a  constructive  possession  being  sufficient     Now  it 
appears  to  me,  that  a  mere  review  of  the  &cts  of  this 
case  will  be  decisive  of  the  present  question.     The  con- 
tract was  entered  into  with  Duncan  and  Co.  by  the  De- 
fendants as  brokers  for  M^Michaely  and  the  invoice  was 
made  out  to  him.     The  staves,  after  the  purchase^  were 
to  remain  on  the  premises  of  Duncan  and  Co.  for  one 
montb,  rent  free,  and  after  the  expiration  of  that  time, 
M^Michdel  was  to  pay  rent  at  an  agreed  rate  until  their 
removal.     Can  it  be  contended,  that,  after  the  expira- 
tion of  the  month,  Duncan  and  Co.  could  have  sued  the 
Defendants  for  rent  with  any  probability  of  success? 
If  the  staves  had  been  destroyed  by  fire,  would  the  loss 
have  fallen  on  the  Defendants  or  on  M^Mkhael?  On 
the  latter  undoubtedly:  the  possession  was  imiformly 
in  him.     It  never  has  been  contended  that  the  Defen- 
dants had   an  authorized  manual  possession  of  these 
goods;  they  formed  a  mere  channel  for  orders,  exer- 
cising no  dominion  whatever  over  the  goods,  except  at 
the  direction  of  M^Mickael,  until  the  last  unauthorized 
removal  of  the  staves.     Were  the  first  shipments  to 
Bristol  made  in  consequence  of  orders  emanating  firom 
the  Defendants?  Quite  the  contrary:  they  were  made 
in  consequence  of  direct  orders  from  M^Mkhael^  who,  at 
the  same  time^  expressly  directed  the  Defendants  not  to 
remove  the  residue  without  his  fiirther  orders.     The 
possession  was  clearly  in  M^Michael  when  he  gave  his 
orders  to  the  Defendants  to  make  the  shipment  for 
Bristcl;  and  I  am  of  opinion,  that  nothing  was  sub- 
sequently done  which   made-  any    alteration  in   that 
possession. 


1818. 


Taylor 
RouNsoir. 


Park 
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Pahk  J.  I  am  of  the  same  opbion.  I  never  re* 
member  to  have  met  with  a  case  more  destitate  of  &cU 
to  authorize  the  supposition,  that  the  possesion  was  in 
the  &ctor.  The  contract  was  made  by  the  Defendants 
for  M^Michad^  who  throughout  was  held  up  to  ZSmum 
and  Co.  as  the  vendee.  Nor  do  they  attempt  the  re- 
moval of  the  goods  from  the  yard  of  the  vendors,  or  take 
upon  themselves  in  any  way  to  dispose  of  them,  ex* 
copttng  under  the  direction  of  M^iEchadj  until  the  last 
unauthorized  effort  which  was  made  after  the  docket 
bad  been  struck.  I  was  of  counsel  in  the  case  of  Man 
V.  Shiffiier^  which,  in  my  opinion,  has  no  bearing  on 
this  case.  For  what  were  the  facts  of  Man  v.  Sh^fner? 
There  Alherton  and  Astlet/  were  middle  men,  the  De- 
fendants were  their  agents,  and  the  opinion  of  the  Court 
wasao^  founded  on  any  right  whidi  the  Defendants  had 
|o  reti^in  the  policy  from  the  Plaintifl^  on  the  ground  of 
their  having  a  lien  on  it  to  se^fy  their  clum  on  AtherUm 
apd  dstleg^  bat  on  the  {ground  that  the  Defendants  were 
serraats  of  Atherton  and  AstUy^  who  were  entitled  to 
bold  the  policy  as  against  the  Plaintifl^  who  cliimed 
from  Heath  the  consignor,  until  their  daim  on  Hea& 
w«s  satisfied,  on  the  score  of  their  general  balance. 
There  is  ao  ground  whatever  for  the  daim  of  these 
IMendwts.  Duncan  and  Co.  are  even  obliged  to  uTge 
the  removal  of  the  goods,  but  the  Defendants,  having 
no  order  from  M^Mkhad^  leave  them  on  the  premisei 
oi  Duncan  and  Co.  It  is  but  fair  to  suppose,  that,  if 
the  right  of  possession  had  been  in  the  Defendants,  they 
would  have  removed  the  goods,  without  waiting  for  sack 
pressing  messages  from  Duncan  and  Co.;  for  an  esriy 
removal  of  the  goods  in  question  to  their  own  premises 
would  have  been  of  importance  to  them,  had  they,  at  an 
early  period  of  the  transaction,  contemplated  the  dsioi 
which  they  now  set  up. 


BURBOUOU 


w  Td£  FiFTY-NiNTH  Yeab  OP  GEORGE  in. 

Bu&BOUGH  J.  It  is  incumbent  on  factors  who  clain't 
a  lieDf  to  prove  their  possession  of  the  property  on  which 
the  lien  is  claimed.  Possession  is  matter  of  fact;  and 
the  juiy,  in  this  case,  have  found  that  the  possession 
was  not  in  the  Defendants,  but  in  M^MichaeL  In 
order  to  disturb  that  verdict,  it  must  be  shewn  to  the 
Court,  that  the  jury  have  done  wrong ;  now  I  am  of 
opinion  that  they  have  formed  a  perfectly  right  cour 
dosion.  Is  there  any  evidence  from  the  beginning  to 
the  end  erf*  this  case,  to  shew  that  the  possession  ever 
passed  from  M^Michaely  to  the  Defendants;  or  that  they 
themselves  have  done  any  act  to  shew  that  they  had  a 
possession  in  the  goods  in  question?  I  am  of  opinion 
that  there  is  not  the  slightest  ground  for  the  claim  of 
the  Defendants,  and  that  the  PlaintiiF  is  entitled  to 
recover* 

Rule  discharged* 


G6i 


181S. 


Taylor 
rosinson^ 


Dowse  v.  Evehard. 


ATov.  aS* 


j^SSUMPSIT  by  the  Pl^ntifif,  who  was  a  farmer  of  The  Defend- 

the  post-horse  duty  for  the  counties  of  Lincoln,  ^^^^^^z}^' 

censeci  to  let 
Ltkntei^f  and  Nottingham^  against  the  Defendant,  who  post  hones» 

was  landlord  of  the  Globe  Inn  at  Sleqford^  and  licensed  agreed  with 
to  let  horses  to  travel  post,  for  duties  alleged  to  have  of^^wfntry^™ 
/  weekly  news- 

paper  to  convey  the  tame  on  Friday  in  every  week  from  N.  S.  to  Jt.,  where  he 
deliTered  the  same  for  a  weekly  payment.  The  p^per  was  conveyed  by  the  De^ 
£eiKbiit  or  his  boy,  generally  on  horseback,  and  sometimes  in  a  one-horse  chaise  t 
and  the  Defendant  was  in  die  habit  at  such  times  of  carrying  parcels  for  hire  from 
N,  S.  to  £•  Sometimes  he  carried  a  passenger ;  but  in  that  ciue  he  paid  the  post* 
horse  duty.  In  an  action  of  auumpjit  by  the  farmer  of  the  post4iorse  duties,  for 
duties  alle^  to  have  been  incurred  by  him  in  executing  this  contract,  the  Court 
bdd  that  there  was  no  letting  to  hire  for  the  purpose  of  travelling  to  bring  the  De« 
fendant  within  the  liability  crieated  by  stats.  95  G«  3«  r«  5 1.,  or  44  G.  3 .  c,  98.  sch,  B» 


Vol,  VIII. 


Xx 


been 
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1818.  been  incurred  by  faim  in  executing  a  ocmtrBct  iMA  he 
hod  made  witli  the  proprietor  of  the  SUmfttd  Mennryf 
for  the  conveyance  of  that  paper  weekly  from  Sla^brito 
Lincoln. 

The  declaration  stated  that  the  Defendast  was  in- 
debted to  the  Plaintiff  as  fanner  of  the  post*hone  duties 
in  and  for  the  county  of  lancdln^  for  certain  dntici 
due  from  the  Defendant  to  the  Pliuntiff,  as  fanner  as 
aforesaid,  in  respect  of  divers  horses,  mares,  and  gdd- 
ihgs,  by  the  Defendant,  let  to  hire  by  Uie  mile^  to  be 
used  in  travelling  in  Great  Briiain^  and  for  diwrs  honesi 
&c^  by  him  let  to  hire  by  the  stage,  to  be  osed  in 
travelling,  and  used  in  travelling  in  Great  Britam;  snd 
also  for  divers  horses,  &c.,  let  to  hire  for  a  less  period 
than  28  days,  for  drawing,  and  used  in  drawing  oo 
public  roads  in  Great  Britain^  carriages  used  for  tratd* 
ling  post  or  otherwise ;  and  also  for  divers  horses^  &c 
let  to  hire  by  the  Defendant  for  a  day,  or  less  period 
of  time,  for  drawing,  and  used  for  drawing  on  poUic 
roads  in  Great  Britain.  Tlere  were  two  other  more 
general  counts,  stating  that  the  Defendant  was  ukMled 
to  the  Plaintiff  as  aforesaid,  for  horses  let  to  hire  to  be 
used  in  travelling  post,  &c.,  and  the  mon^  ooonts. 
Plea,  non  assumpsit.  At  the  trial  before  Bichards  C.  E 
at  the  last  Uncoin  assizes,  the  following  admissions  were 
read  in  evidence  t 

Messrs.  Neoocomby  tXStan^btd^  were  the  propxieton  and 
publishers  of  the  Stamford  Mercwry  weddy  newiqu^; 
and  the  Defendant,  (who  was  licensed  to  let  post-hones]^ 
agreed  with  Messrs.  Nefxtcomb^  to  C(mvey,  and  did 
xonvey  such  paper,  on  Friday  in  each  week,  from  Nex 
Sleajbrd  to  Lincoln^  for  them ;  and  ddivered  the  same  at 
Lincoln  for. twelve  shillings  per  week.  The  paper  was 
carried  on  Ridca^  weekly,  by  the  Defendant  or  his  boyf 
from  New  Sleqfbrd  to  Lincoln^  g^erally  on  horsebad^ 
and  occasionally  in  a  single  horse  chaise.  The  D^ 
17  feodani 
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fendatit  did  not  return  »uch  horse  or  chaise  in  bis  1818. 
weekly  account  of  poBt-liorses  to  the  stamp-office^  (be 
the  Defendant  conceivii^  the  same  not  within  the  oper- 
ation of  the  acts  relating  to  post-horses,)  except  in 
those  caaesi  where^  in  his  weekly  journies,  he  carried 
a  passenger^  on  which  occasion  he  paid  the  duty. 
The  Defendant  also^  in  his  said  joumies  from  New 
Slea/brd  to  Zdneahif  carried  parcels  for  hire  for  persons 
when  they  implied  to  him  for  that  purpose.  It  was  oonr 
tended  for  the  Defendant,  that  these  facts  did  not  bring 
hiffl  widiin  the  liability  to  the  post-horse  duties,  and 
Bkkdrdi C*B.  having  ezplressed  himself  to  be  of  that 
opinion,  the  jnry  found  a  verdict  for  the  Defendant. 

Vioigkan  Seijt.  on  a  former  day  had  obtained  a  rule 
iiMt  to  set  aside  this  verdict,  and  have  a  new  trial  on 
the  ground  of  the  mis-directioti» 

Lens  Seijt  now  diewed  cause^  and  contended  that 
this  use  of  the  horse  or  carriage  in  cartying  the  papersi 
could  not  be  considered  as  a  travelling  in  Crreat  Britain 
under  the  44  6. 3.  c.  98.  scked.  B.  (a)  [Bubrough  J« 
To  bring  a  horse  or  carriage  within  the  statute,  there 

must 

[a)  The  44  G.  3.  c.  98.  en-  successive  daysy  for  draw-    ^. 
acts  diat  the  duties  inserted  in  ing  on   any  public    road 
the  schedule  shall  be  raised ;  and  any  coach    or  other  car- 
die ibUowing  duties  are  inserted  riage    used   in  travellmg 
in  schedule  B. :                         d.  post    or     otherwise*     by 


Hoise^  marSf  or  geklingy  whatsoever  name  such  car- 
hired  by  the  mile  or  stage,  riage  now  is  or  may  here* 
to  be  used  in  traveUJng  in  aftor  be  called  or  known. 
Great  Britain f  for  every  (if  the  distance  at  the 
mile  such  horse,  mare,  or  time  of  hirwg  sUch  horn, 
geldnig  shall  be  hired  to  mare,  or  gelding,  shall  be 
travel           •        -         -  i^         ascertained,)  for  every  such 

Herie,    mare,    or    gelding,  mile,  such  horse,  mare,  or 

hired  for  a  less  period  of  gelding  shall  be  hired  to 

time    than    twenty-eight  travd           -        -        -  ij 
X  X  2          •                           Horse, 
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1818.       and  the  case  before  the  court;  for  here  the  papers  an 
to  be  sent  within  a  given  time.    In  Hanky  ▼.  CMer* 
ley  (a),  a  person  applied  to  the  Defendant,  who  kept  a 
public  house  at  Perthskore^  bat  was  not  licensed  to  let 
out  horses  for  hire,  to  let  him  hare  a  horse  the  next 
day,  to  go  to  Worcester  and  back  again.    Tlie  party 
rode  the  horse  to  Worcester  and  bade,  and  paid  5s.  to 
the  Defendant,  who  was  held  to  be  within   the  stat 
44  6. 3.  c.  98.  schedule  A.    By  the  word  ^  travellings' 
(the  narrowed  expression  in  the  stat  44  G.  3.,  the  word 
^*  post,**  having  been  purposely  dropped  in   schedule 
iS.,  as  was  observed  by  Lord  EJlenborougk  in  the  bit 
cited  case),  as  used  in  the  act^  is  to  be  understood  any 
labour  performed  by  horses,  Stc,  for  the  purpose  of 
progress  upon  the  road,  and  the  words  ^*  hired  fir 
drawing  on  any  public  road,  any  coadi,  ftc,  used  in 
travelling  post,  or  cihermse^  which  words  are  to  be 
found  in  each  of  the  acts,  embrace  every  species  of 
kbour  which  a  horse  can  perform  on  a  road.    The  only 
two  exceptions  which  are  given  by  the  stat.  57  6.  S^ 
are  in  favour  of  liorses  drawing  fish^carts^  or  carriages 
licensed  by  the  commissioners  of  hackney  coadies;  and 
it  is  to  be  intended,  that,  in  every  other  case^  every  hone 
travelling  in  Great  Britain  for  hire^  is  liable  to  the  post- 
horse  duty. 

Dallas  C.  J.  This  action  is  brought  by  the  larmer 
of  the  post-horse  duties,  on  the  ground  that  the  De- 
fendant has  let  to  hire  a  horse  for  the  purpose  of  travel- 
ling. I  do  not  now  enquire  as  to  the  definition  of  the 
word,  <<  travelling ;"  it  is  not  necessary  to  make  that 
enquiry ;  for  the  question  at  present  before  us  for  de- 
termination is;  Has  there  been  a  letting  to  hire  fcr 
the  purpose  of  travelling?    Let  us  see  how  the  deda- 

(a)  isKast^%S7* 

ration 
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3ration  is  framed.   It  allies  a  letting  to  hire  by  the  De- 
fiendaat;  noWf  whether  for  travelling  or  not  for  travel- 
Vjog,  it  IS  absolutely  necessary  that  there  should  have 
been  a  letting  to  hire,  in  order  to  bring  the  case  within 
the  declaration.    The  Defendant  appears  to  me  to  be 
in  the  situation  of  a  common  carrier;  I  see  my  brother 
Vaughan  dissents;  but  he  is  represented  to  be  in  the 
habit  of  going  from  one  place  to  another,  carrying 
parcels  for  hirci  for  those  persons  who  choose  to  employ 
him  for  that  purpose:  it  is  so  stated  in  the  Lord  Chief 
Baron's  report.     Here,  there  is  no  letting  of  a  horse 
and  carriage  to  his  employers;  it  is  no  part  of  the  De- 
fendant's contract  that  he  should  take  the  papers  by  the 
€»rriage ;  sometimes  he  takes  them  on  horseback,  some- 
times in  his  gi^  but  there  is  nothing  in  his  contract 
which  binds  him  to  do  either;  he  might  have  carried, 
them  on  foot.  I  am,  therefore,  of  opinion,  that  the  Lord. 
Chief  Baron  W4Ui  righty  and  that  this  rul^  must  be  dis- 
charged. 


1318. 


DOWSK 
EVfiRARD. 


Fabk  J.  1  am  of  the  same  opinion.  There  is  no- 
doubt,  (hat  in  Hardy  v.  Cubberley^  the  retaining  the 
word  ^  post,"  in  schedule  A.  of  the  44  G.  3.,  was 
conudered  to  have  been  a  mere  slip,  and  I  agree  with 
Lord  EUenborough^  in  thinking  that  the  word  was  pur- 
posely omitted  in  schedule  B.  But,  in  Hardey  v.  Cub^ 
berletff  the  decision  was,  that  the  letting  a  horse  to  hire, 
to  go  a  stage  and  back  again  within  the  day,  was  a 
letting  to  hire,  and  the  person  who  let  the  horse  was 
required  to  take  out  a  licence  under  schedule  A.  of  the 
statute.  In  this  case^  we  may  drop  all  inquiry  as  to  the 
definition  of  the  word  "travelling;''  for,  to  support  this 
action,  there  must  have  been  a  letting  to  hire ;  now  can 
any  one  be  said  to  let  to  hire  to  himself?  One  part  of  the 
argument  for  the  Plaintiff  would  go  the  length  of  esta- 
blishing, that,  if  a  man  licensed  to  let  post-horses  should 
X  X  4  take 
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take  one  of  them  and  use  it  hinifielf,  in  case  of  the  iilFt 
ness  of  any  of  his  family,  to  {Mrocnre  immfrfialff  medical 
assistance,  such  a  person  would  be  liable  to  the  posU 
horse  duty. 


BuRROUGH  J.    Of  the  same  (pinion. 


Rule  discharged. 


In  the  Matter  of  Sambrook  Bubobss« 


A  bill  of  ex- 
'  >«haoge»  drawn 
by  A.  for 
98/.  z  i/.f  was 
dishonoured, 
and  duly  pro- 
tested.    j1, 
afterwards  be- 
came bank- 
niptf  and  the 
interest  on  the 
bill  amounted 
to  1/.  17/.  at 
the  time  of 
the  issuing  of 
the  commis- 
i|ion:  Heldy 
that  this  in- 
terest could 
not  be  added 
to  the  princi- 
pal so  as  to 
form  a  good 
and  sufficient 
petitioning 
creditor's  debt 
on  which  to 
found  the 
conmiission  of 
bankrupt 
against  jf^ 


A  CASE,  of  which  the  following  is  the  sobstane^  was 
sent  for  the  c^inion  of  this  ooort  by  order  of  the 
Lord  Chancellor. 

On  the  26th  August^  1816,  a  oommisahm  of  banknqpt 
issued  against  Sambnxdc  Burgess^  on  the  petition  of 
Daniel  Cropper^  and  the  act  of  bankruptcy  on  iriudi 
the  commission  was  founded  was  oommitted  on  the  23d 
August^  1816.  The  debt,  in  respect  of  which  Dmud 
Cropper  procured  the  commission  to  be  issued,  wv 
sworn  by  him  to  be  due  in  respect  of  the  following  bOl 
oF  exchange. 

^'  987. 1 U.  Od.  ManckesUry  Jan.  2.  1816. 

**  Three  months  after  date^  pay  to  the  order  of 
**  myself,  ninety-eight  pounds  eleven  shillings,  valoe  re* 
"  ceived  as  advised. 

**  Sambrook  Burgess. 
<'  To  Messrs.  Butterworth  apd  Evans, 
«  WatUng  Street,  London/' 

The  bill  was  accepted  by  Messrs.  Buiterworth  and 
Evan^  as  follows;  "Accepted^  payable  at  Messrs.  G^ 

Mitth 
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MUbf  and  Ca    Bidierworih  and  Evanst'  and  was  thus        1818* 

indorsed,  «*  Pay  to  Messrs.  7%omas  Peel  and  Co.,  or  ,  ^T^C^ 

j«,,«  «  ,^  ^,In*c  Matter 

order,  Sambrook  Burgess.     Per  pro.  Thomas  Peet  and    of  Burgess. 

Co.  D.  W.  OsbaUUstan.    Darnel  Cropper  r 

The  bill  having  been  thus  indorsed  by  S.  Burgess  to 
Peet  and  Co.,  and  by  them,  in  manner  before  moitioned, 
to  Haniel  Cropper ;  Daniel  Crcpper^  before  the  bill  b&* 
canie  due,  for  a  valuable  consideration,  indorsed  the 
same  to  John  Cropper^  who  indorsed  it  for  a  valuable 
consideration  to  Joshua  Melcalfl 

The  bill  not  having  been  paid,  Melcalfcmsed  it  to 
be  noted  and  protested  for  non-payment;  and,  after  it 
had  been  protested,  it  was  returned  by  Metcaif  to 
Daniel  Cropper^  and  jlfo<»i^  demanded  oi  Daniel  Crop^ 
per^  and  he  actually  paid  or  allowed  to  Metcalf  on  the 
Sth  JfyrU^  1816,  the  sum  of  9BL  Us.  the  amount  of  the 
bill,  and  183.  SJL  for  the  protest  and  expenoes,  making 
together  the  sum  of  99/.  4s.  Sd. 

The  protest  was  made  and  written  on  the  Sth  jfyril, 
1816,  the  day  on  which  the  bill  of  exchange  became 
doe;  and  due  notice  of  the  non-payment  and  also  of  th^ 
protest  was  given  to  Sasnbrook  Burgess. 

The  amount  of  the  debt  claimed  by  Daniel  Cropper 
to  be  due  to  him  from  Burgess  at  the  time  of  the  peti- 
ticHiing  for  and  of  the  issuing  of  the  commission  of 
bankrupt  consbted  of  the  following  particulars^ 

Amount  of  the  bill  ...  ^98  11  Q 
Four  months  and  16  days  interest  thereon  1  17  2. 
Protest  and  expences       -        •«        -        0  la    8 

j^lOl     1  10 


The  question  for  the  opinion  of  the  Court  wa^ 
whether,  under  the  circumstances  stated,  Daniel  Crop^ 
per  had,  at  the  lime  of  suing  out  the  conunission  of 

bankrupt 
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bankrupt  against  Sambrook  Burgess^  a  good  and 
dent  debt  as  petitioning  creditor  to  support  the 

The  case  was  argued  on  a  former  day  in  this  term. 

Htdtock  Seijt  in  support  or  the  commiaaoB.  The 
amount  of  the  bill  with  interest  thereon  forms  a  good 
petitioning  creditor's  debt  Interest  is  due  on  all  liqai- 
dated  sums  from  the  instant  the  principal  becomes  due 
and  payable,  and,  therefore^  on  all  bills  of  exdiange  and 
ftotes  of  hand  payaUe  at  a  day  i^ertain.  {a)  And  such 
interest  is  not  in  the  nature  of  damages,  for  it  b  neicr 
put  to  the  jury  as  a  question  on  which  they  have  a  dit- 
cretion,  whether  they  shall  giye  interest  or  not  on  a  biD 
of  exchange.  It  is  not  necessary  that  the  interal 
should  be  secured  by  the  instrument  itself  ia  order  to 
mAx  it  proveable  as  a  debt  under  a  oommieBion ;  it  is 
suflBcient  if  there  is  a  written  contract  for  a  sum  of 
money  payable  on  demand,  or  on  a  day  certam  (A),  and 
If  it  can  be  collected  that  there  was  a  contract  between 
the  parties,  that  interest  should  be  payable,  (c)  Interat 
has  been  allowed  to  creditors,  lAere^  by  the  eonne  of 
trading  and  settled  accounts,  it  was  allowed  after  a  oer« 
tain  credit,  ex  parte  CkampUm.  {d)  Though  it  was  bdd 
in  Seaman  v.  Dee  {e\  that  debt  lies  not  for  the  interest  of 
moneyi  but  that  it  is  to  be  recorered  in  assitrnpnt^  Lord 
Kemfon^  in  Herries  v.  Jamiesan  {f\  says,  that  if  it  were 
rightly  decided  in  that  case  that  an  action  of  debt  will  not 
lie  for  interest,  great  injustice  would  be  done  in  a  Toiietjr 
of  instances;  and  in  Doran  ▼.  OJfteiBy[g\  in  whidi  &»- 


(«)  By  the  Court,  in  giving         (c)  See  Tew  ▼.  The  Earl  9f 

judgment  in  Biaruy  v.  Hendrieksy  Wintertonf  3  Bro.  Cb.  Ou  495. 
%  W.  Bi.  961.     S.  a  3  mis.  S05.         td)  3  BrB.  Cb.  Ca.  436. 

(b)  By  Sir  H^.  Grant,  Master  {e)  1  Ventr.  198. 
©f  the  Rolls,  in  I^owndej  y.  Col"  (/)  s  ^-  ^-  556. 
ifHJt  17  r«.  sY.  (g)  s  J>ow.  iss- 
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putn  ▼.  Dee  was  dted,  a  ooant  for  interest^  in  an  action  1818. 
of  debt,  was  held  to  be  wdl  laid.  Here,  the  sum  is  '^  ^-  ■  ' 
98L  1  ls.j  the  protest  was  regalarly  made^  and  doe  no*  ^  Bubgbh, 
tioe  giren,  and,  in  sudi  case,  the  statutes  9&10W.  3. 
e.  17.  and  3  &  4  Jnru  e.  9.  (a)  give  interest  and  charges 
from  the  day  of  protest.  Under  them,  therefore^  the 
interest  may  well  constitute  a  part  of  the  pedtioning 
creditor's  debt;  and,  if  it  cannot  be  proved  under  the 
eommission,  the  petitioning  creditor  would  be  without 
remedy;  for  the  bankrupt's  certificate  would  be  a  bar  to 
an  action  at  law.  Gnnmissioners,  after  a  man  becomes 
a  bankrupt,  compute  interest  upon  debts  no  lower  than 
the  date  of  the  commission,  because  it  is  a  dead  fund,  (b) 
In-order  to  support  this  commission,  it  is  not  sought  or 
required  to  compute  the  interest  lower  than  the  date  of 
the  commission,  which  may,  therefore^  both  according  to 
the  cases  and  statutes,  be  well  sustained  on  this  bill  of 
exchange  and  the  interest  due  thereon. 

I^ens  Seijt,  conir&.  The  whole  practice  of  the  com* 
Aiissioners  of  bankrupt,  together  widi  the  authorities, 
supported  by  the  rules  uniformly  laid  down  by  Lord 
Hardmicke  and  Lord  Tkurlam^  are  at  variance  with  the 
position  laid  down  in  support  of  the  commisdon.  It 
is  true,  that  if  a  jury  perversely  refused  to  give  in-* 
terest,  the  Court  would  interfere  and  set  aside  their 
verdict;  but,  diough  the  jury,  in  cases  where  interest 
is  claimed,  are  well  disposed  to  adopt  the  direction  of 
the  Court,  they  are  the  parties  who  give  the  interest; 
and  they  give  it  as  damages.  It  is  not  disputed,  that 
a  count  for  interest  is  good,  where  tlie  inter^t  is  on  a 

[a)  Made  perpetual  by  ttat.  5»8. ;  sod  aee  Cooke*s  Bankn 
7  Ann,  c^  15*  rupt  Laws 9  s.  9.    tit.  InteretU 

(3)  Exparte  Bennett  %  Atk,    p.  195.1  7th  edit. 

contract 
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1818.       contract  for  the  same;  but  it  is  not  6fle  otherwise. (a) 
*  -  -  It  h^s  been  solevmly  decided  by  the  Coqrt  of  King's 

^  QuBqEss.  Bench,  thi|t  on  a  mere  count  for  monqr  had  and  repeived^ 
Interest  capnot  be  recovered.  De  Bemales  v.  Fidler.  (b) 
|n  BUnuyv.  Hendricks^  the  interest  was  allowed  upon  an 
account  stated  between  mer^ant  and  merchant,  but  the 
court  there  drew  a  distinction  between  the  casebeCbre  them 
an4  the  case  of  goods  sold  and  delivered;  for,  in  the  ktter, 
the  sum  is  not  liquidated  till  the  jury  find  the  value.  Lord 
TliurUmf  in  ex  parte  Champion^  recognised  the  distinc- 
tion, and  agreed  with  Lord  Hardwick^%  rule^  that 
vhere  a  contract  is  entered  into  for  a  certain  sum,  and 
interest  could  not  be  given  at  law  but  in  the  sh^ie  of 
damages,  it  ip  not  the  course  of  the  Court  to  give  in^ 
terest  in  bankruptcy,  (c)]  [Park  J.  Lee  v.  XJngard  {d) 
is  a  very  strong  case.  Lord  Keryon  there  said, 
*<  Wherever  interest  is  intended  to  be  given,  it  forms 
part  of  the  damages  assessed  by  the  jury,  or  by  those 
who  are  substituted  in  their  place  by  the  parties."] 
Doran  v.  CfBeUbf  does  not  touch  the  present  question. 
There  is  no  doubt  that  debt  will  lie  for  interest  where 
interest  is  dqe  as  a  debt;  but  it  will  not  lie  wh^ne  the 
interest  is  not  due  as  a  debt,  but  only  as  damags. 
\J)aUas  C.  J.  Is  it  pretended  that  interest  has  ever 
been  allowed  by  the  comniissioners  of  bankrupt  in  a 
case  like  the  present;  in  other  words,  are  we  no^  called 
upon  to  overturn  the  uniform  practice?  Park  J.  I 
was  for  nine  years  a  commissioner  of  bankrupts,  and 
my  brother  Burrough  held  that  office  for  a  much  longer 
time:  I  never  knew  an  instance  of  interest  beiqg  al- 
Ipwed  in  such  a  case  as  the  present,  and  it  appeals  ta 
me,  that,  to  allow  it,  would  be  it  contradict  all  the  rules 

(a)    Caifpn   V.    J^ra^f    15  (c)  3  Bro.  Gk  Gki,  4J9, 

fojif  113.  (d\  1  Bfutt  401. 

laid 
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laid  down  by  Lord  Tkurlaeo  and  Loifd  Hardmicke,  and       1818* 

idl  experience.     To  allow  it  would  involve  this  abtilr-  i^  tueliutter 

dity,  that  it  would  be  allowed  first  as  due  to  the  pe^  of  Bvaoes. 

titioning  creditor,  and   afterwards  the  commissioners 

wonld  have  to  cut  down  his  debt  to  a  less  sum  than 

wonid  have  supported  his  petition.     Burrough  J.     Very 

frequently  has  it  been  pressed  before  me,  sitting  as  a 

commissioner  of  bankrupts,  to  grant  interest  in  such 

erases,  and,   as  often,  haVe  we  uniformly  refused  it] 

The  Stat  OSclOW.S.  does  not  alter  the  law  otherwise 

than  to  permit  persons  observing  the  act,  to  recovei^    • 

interest  where  they  are  by  law  entitled  to  recover  it, 

leaving  the  question  open  in  what  cases  interest  is  due, 

and  in  what  cases  it  is  not ;  and  the  statute  of  Ann  only 

extends  the  same  right  of  r^to very  to  cases  of  ncm-accep 

tanoe,  making  a  protest  unnecessary,  where  the  bill  is 

under  202.    IParkJ.    The  practice  of  referring  bills  of 

exchange  and  promissory  notes  to  the  master  or  pro- 

thonotary,  is  of  a  comparatively  late  date,  (a)  In  the  case 

of  MtLUhs^Uv,  Ma'ssareene  (6),  I  successfully  opposed  a  re^ 

ference  to  the  master,  to  see  what  was  due  on  principal 

and  interest,  on  the  ground,  that  the  bill  was  for  foreign 

money)  the  value  of  which  could  only  be  ascertained 

by  a  jury.]   The  more  modem  decisions  completely  con* 

firm  the  rules  laid  down  by  Lord  Thurlow  and  Lord 

Hardmdee.    Interest  out  of  the  surplus  of  a  bankrupt 

banker's  estate^  was  refused  upon  his  promissory  notes 

payable  on  demand,  as  not  being  debts  carrying  i^ 

terest  either  by  contract  or  on  the  fiice  of  them  (r). 

And,  in  ex  parte   WiUiams  {d)^   the  Lord  Chancellor 

dismissed  the  petition  with  costs,  sayings  <<  I  will  not 


{a)  See  Holdipp  r.  Otway^    Bankmptej  CMetf  ^ly. ;  and  see 
~        ''maunders,  X07.  note  %•      note  {a)  to  that  case 

alter 


4  fFMj*  Saunders,  107.  note  s.      note  {a)  to  that  case,  p.  318. 
m  s  T.  R.  87.  {d)  S 

[c)    £x  parte  CoXf  i  Rose 
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1818,  alter  the  practice  of  bankraptcy,  being  of  opinion  dnt 
fe  die'i^tLr  "^^^'^^  ^  payable  in  die  nature  of  damages  at  law,  and 
of  BuBoaas.  ^^^  as  provided  for  by  the  contract.' 


if 


Huttock  was  heard  in  reply^  and  distingnlahed  Lee 
▼•  Idngard  from  the  present  case,  inasmuch,  as  there 
the  sum  was  payable  on  an  award,  and  no  interest  aroee 
thereon:  and  he  observed,  that  in  Seijeant  WUUamit 
iiote  to  Holdipp  v.  Otwnf^  the  right  of  the  court  to 
submit  interest  to  the  officer  for  taxation  was  modi 
discussed,  and  the  conclusion  come  to  by  the  modem 
decisions,  that  it  might  be  done^  was  a  test  that  it  wss 
a  debt  and  not  damages,  for  the  court  could  not  iiH 
crease  damages.  The  statutes  of  WiUiarn  and  Jmh^  he 
also  urged,  were  express  in  giving  legal  interest  after 
protest,  and  that  they,  therefore^  governed  this  case. 

*  The  following  certificate  was  afterwards  ^estiL 

This  case  has  been  argued  befiiNre  us.  We  have 
considered  it,  and  ai*e  of  opinion  that,  under  the  cir* 
cumstances  above  stated,  the  said  Daniel  Cropper  htA 
not  at  the  time  of  suing  out  the  said  commission  agsiost 
the  said  SanUfrook  Burgess^  a  good  and  sufficient  debt 
as  petitioning  creditor,  to  support  the  said  comroissioiL 

R.  Dallas. 
J.  A.  Park. 

J*  BURROUOH. 
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CASES 

ARGUED  Ain>  DETERMINED  ^  *^*^ 


IN  TBI 


Court  of  COlVf  MON  PLEAS, 

AND 

OTHER  COURTS, 

IN 

Hilary  Term. 

I 

In  the  Fifty-ninth  Year  of  the  Reign  of  George  III. 


MEMORANDA. 

IN  the  last  vacation,  WiUiam  Draper  Best^  Esq.,  one 
of  his  Majesty's  Seijeants  learned  in  the  law,  and  Chief 
Justice  of  Chester,  was  appointed  one  of  the  Judges  of 
the  Court  of  King's  Bench. 

JoJbi  Rickardson  of  the  Middle  Temple^  Esq.,  barrister 
at  law,  was  appointed  one  of  the  Judges  of  this  Conrt, 
having  previously  been  called  to  the  degree  of  Serjeant 
Bt  law.  He  gave  rings  with  the  motto,  *<  More  ma-* 
jonmif"  and  took  his  seat  on  the  first  day  of  this  term. 

John  Sifi^eion  Ccpletff  Esq.,  Serjeant  at  law,  was  ap* 
pnnted  to  the  office  of  Chief  Justice  of  Cheseer. 

Vol.  VIII.  Y  y  On 
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1819.  On  the  fint  day  of  this  term^  the  following  gentlemen 

took  their  seats  widiin  the  bar. 

Aa  his  Majesty's  Seijeants  learned  in  the  law. 
Albert  PeU,  Esq. 
John  Singleton  Copley^  Esq. 
As  his  Majesty's. Counsel  learned  in  the  law. 
Giffin  WiUon^  of  UncobCs  Inn^  Esq. 
Michael  NoUm^  of  Lincoln's  ihn,  Esq. 
Stephen  Gaseleej  of  Graj^s  Lm%  Esq. 
And  Bobert  Matthew  Casberdy  of  the  Middle  Temft^ 
ILsq.,  4ie  having  received  a  patent  of  precedence. 


^^^  »^'  Pbotheroe  v»  Thomas. 

3a  TT"*        pELL  Seijt.,  moved  for  a'  rule  to  shew  cause  why 
fd  te  attand*  Peter  Rainsford  Rigby  should  not  attend  the  pro- 


•"^^*^"**  thonotary  of  this  court,  for  the  purpose  of  giving  evi- 
dence  to  enable  the  prothonotary  to  tax  a  bill  of  costs 


to  enable  him    which  had  been  referred  to  him  for  that  purpose  by 

fn  ^Kv  s.  hill  ^f 

-  ^  J  one  of  the  Masters  of  the  Conrc  of  Chancery. 


dMs  ooortt  rsr  The  bill  of  costs,  in  a  cause  in  Chancery  between 
fcn^jto  Ua  jj^jy  ^^iie  Slither)  v.  Edwards^  had  been  referred  to  die 
yoM  b^  ^  Master  for  taxation,  together  with  all  other  proceediogi 
MMtarla  between  the  parties.  Upon  going  into  the  taxatiooi 
the  Master  found  that  there  had  been  a  cause  of /Vo- 
theroe  v.  Thomas  in  this  court,  and  for  the  purpose  of 
taxing  the  costs  in  that  causey  he  required  the  aid  of  the 
prothonotary  of  this  court;  it  beiqg  usual  when  a  hill 
is  referred  to  an  officer,  for  him  (in  case  the  prooeediags 
in  another  court  fiNrm  part  of  the  bill)  lo  i^p^y  to  the 
jdfficer  of  th^t  court  for  assiilaiice.  In  Caaung  the  bill, 
the  prothonotary  required  the  evidence  o{  Peter  Bemi- 

M 
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6TI 


JbrdBighf.  To  shew  that  the  Court  had  jarisdictioB  to 
compe]  the  attendance  of  a  paity  before  the  officer  for 
purposes  of  taxation,  Elwood  v.  Sir  Otkffrty  KfuUer  {a) 
cited. 


18l$>. 


Dallas  C.  J.      We   have  no  authority  over  this 

eaaae;  it  is  not  in  this  court,  but  is  before  the  Court 

of  Chancery  only.    The  reference  is  made  to  the  officer 

of  this  court  by  the  Master  in  Chancery,  to  whom  the 

'ofllcer  of  this  court  mutft  be  considered  merely  as  an 


Rule  refused. 


(41)  ss^.477. 


Deffle  t;.  DsaANOBs  and  Another. 


Jmu%$m 


HPHIS  was  an  action  against  the  sheriflb  of  London^  Two  psrtBMct 

for  a  false  return  of  nuUa  bona  to  a  writ  of  ^m  S^Aopf 
Jacias.     The  cause  was  tried  before  Dallas  C,  J.,  at  the  stating  their 
Xondoii  sittings  afler  the  last  term;  and  the  question  was,  pwT»^tobt 
whether  the  party  against  whose  goods  the  writ  of  exe-  yjg^  diioMuis* 
cotion  issued,  had  committed  a  prior  act  of  bankruptcy,  sd,  or  to  get 
■o  as  to  defeat  it.    It  appeared  in  evidence,  that  two  J^i^J^JJ. 
persons,  named  Beed  aud  Baker ^  bad  for  some  time  car^  mandt;  and 
ried  on  the  business  of  linen-drapers  in  partnership.  ^^^^^^^ 
On  the  18th  March  last,  they  were  in  the  shop  where  creditor  caOed, 
tbe  bosiness  was-  conducted,  and  Beed  said  to  Baker^  ^  in>l»  «<n^ 


dieneiEt  day 
the  aboproao,  without  fitrther  authority,  denied  thesa,  allfaongh  at  hoaie*  to^a  credi- 
toff  who  had  called  on  the  preceding  day,  when  they  were  ali<^  d^aiid.    No  evidenot 
of  any  attempt  to  get  bills  ditcounted  was  offered :  Held,  that  the  jwy  had  rightly 
comictered  thnr  intention  in  leaTtng  the  shop  to  be  to  delay  crediton. 

Yjrf  that 
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that  they  must  be  off  to  get  some  bills  discounted*  or  to 
get  some  means  somewhere  to  satisfy  demands;  and  he 
told  the  shopman,  if  any  person  sliould  call,  to  make 
some  excuse,  or  say  that  they  were  not  in  the  way. 
Th^  then  both  went  away.  Eeed  lived  at  the  shop,  and 
Baker  at  some  distance  at  his  own  house,  bat  it  was 
usual  tor  him  to  be  at  the  shop  in  the  mornings  bat  not 
afterwards.    Beed  returned  to  the  shop  about  two  hours 
after  his  departure  with  Baker  on  the  13th,  and. the 
latter  returned  on  the  next  morning.    The  only  person 
who  called  during  their  absence^  was  a  person  of  the 
name  of  Maimoaringf  to  whom  Baker  was  indebted  ibr 
ironmongery,  delivered  to  Baker  for  his  private  house. 
Maitmaring  bad  also  supplied  a  stove  for  the  shop  on 
their  joint  account.     He  asked  the  shopman  for  Beed  at 
Baker;  and  on  being  told  that  they  were  both  out,  he  said, 
^^Tell  them  I  called,  and  wish  one  of  them  would  pay  me." 
On  the  14th  they  were  informed  of  their  having  been 
denied,  and  approved  of  it ;  Baker  then  said,  *'  I  can- 
not help  it,  I  have*  no  money  left  to  pay  any  one."    On 
that  day  Maitvmaring  called  again,   while  they  were 
both  at  home ;  but  the  shopman  denied  them  for  this 
reason,  that  tliere  had  been  a  dispute  between  Beed  and 
Baker,  un  account  of  the  latter  liaving  incurred  many 
debts  on  his  own  account,  and  he  was  afraid  that  dits 
r  application  from  Maimoaring  would  renew  the  quarrel. 
The  shopman  stated  on  the  trial,  that  he  did  so  rigbt 
or  wrong  of  his  own  head.     They  had  not  desired  him 
to  deny  them  on  that  day.    Dallas  C  J.  left  it  to  the 
jury  to  decide  with  what  intention  they  left  the  shop  on 
the  13th ;  and  the  jury  considering  that  they  left  the 
shop  for  the  purpose  of  avoiding  creditors,  found  a 
verdict  for  the  Plaintiff.    Leave  was  given  to  move  to 
set  it  aside^  if  the  Court  should  be  of  opinion  that  an 
act  of  bankruptcy  had  not  been  committed. 

Oplef 
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Ccpley  Seijt,  now  moved  accordingly. 

Dallas  C.  J.  I  left  it  to  the  jury  to  consider  what 
was  the  purpose  of  Reed  and  Baker  in.  leaving  the  house 
on  the  13thy  whether  to  get  bills  discounted  or  to  delay 
creditors.  No  evidence  was  offered  to  shew  that  they 
had  made  any  attempt  to  raise  money  while  they  were 
out  on  that  day.  Had  they  gone  out  for  that  purpose, 
that  would  have  been  to  accelerate  the  payment  of  thci£ 
debts ;  but  the  order  left  with  the  shopman,  was  to  make 
excuses  in  case  any  creditor  should  call.  No  counter- 
mand of  such  order  was  made;  and,  on  the  Hth,  they 
were  informed  of  their  having  been  denied,  and  approved 
of  it;  Baker  then  said,  **  I  cannot  help  it,  I  have  no 
money  left  to  pay  any  one.''  The  jury,  under  these 
circumstances,  might  well  presume  Mainwarmg  to  have 
called  for  payment  of  the  joint-debt,  and  that  Reed  and 
Baker  left  the  shop  with  the  intention  of  delaying 
creditors. 


SIS 


1819, 


Park  J.  The  question  for  what  purpose  the  parties 
quitted  the  shop  was  very  properly  left  for  the  con- 
sideration, of  the  jury  ;  and  they,  in  my  opinion,  came 
to  a  right  conclusion.  The  message  left  with  the  shop- 
man shewed  the  intention  to  delay  creditors. 

BuRROUGH  J.  and  Richardson  J.  concurred. 

Rule  refused. 


Yy  3 
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JmH.t^. 


Nsir«  V.  Lovelace. 


WheroaDe- 
fendantfur- 
icnderain  di^ 
chai^ge  of  bk 
bailin  tbe  ?■- 
catkMi  after 
the  term  in 
which  final 
jod^inent  baa 
been  vgned» 
that  term  if 
reckoned  at 
one  of  the  two 
terms  within 
which  the 
Plaintiff  mint 
cbai^ge  him  in 


T^AVGHAN  Seijt^  on  a  former  daj  in  this  term,  had 
obtained  a  rule  nm  that  the  Defendant  might  be 
discharged  out  of  the  custody  of  the  warden  of  the 
Fleet.  Final  judgment  against  him  had  been  signed  in 
the  last  Th'niiy  term ;  and  he  surrendered  himself  in 
discharge  of  his  bail  in  the  following  vacation ;  and  the 
Plaintiff  was,  immediately  thereupon,  served  with  notice 
of  render.  The  Plaintiff  did  not  charge  the  Defendant 
in  execution  until  after  the  last  term.  Vaughan  con- 
tended, that  Trinity  term  was  to  be  considered  as  one 
of  the  two  terms,  in  which,  by  the  rule  of  this  court, 
Easter^  8  G.  1.  (a),  the  Defendant  should  have  been 
charged  in  execution*     He  cited  Smiik  y.  Jcfferys.  (&) 


Pell  Serjt.,  now  shewed  causey  and  urged  that  as  this 
case  had    been    before  Burrough  J.,   on   summons  in 


(a)  If  any  Defendant  hath,  or 
abill  rtedsr  him  or  herself,  or  be 
rendered  to  the  Flett  prison,  m 
discharge  of  his  or  her  bail,  at 
the  suit  of  any  Plaintiff,  where 
no  further  proceedings  by  dcdar- 
ation  have  been  had  against  such 
Dcnndattt  wo  rendered,  before 
such  render,  unless  the  Plaintiff 
shall  declare  against  such  De- 
fendant within  two  terms  after 
such  renders  and  where  any 
declaration  hath  been  delivered 
against  such  persons  so  rendering 
him  ur  herself,  or  being  rendered, 
or  judgment  has  been  had  against 
him  or  her  before  such  render, . 
Unless  the  PUintiff  shall  proceed 
to  judgment  upon  such  declar- 


ation  debvered  wtthm  threetems 
after  sucb  render,  (the  defendant 
haviqg  appeared,]  and  adeijr 
^ck  Defendant  in  exeeutkn 
within  two  terms  after  tneb 
judgment  ohudnedt  such  Defend- 
ant may  be  discharged  oat  of 
custody  by  sypersedeas^  to  be 
allowed  by  one  of  the  justices  «f 
this  court,  if  cause  shall  not  be 
shewn  to  the  contrary,  as  afore- 
said, by  the  Plaintiff  or  his  at- 
torney, upon  notice  to  either  «f 
them,  given  by  the  Defendam's 
aitorney  or  agent,  and  oath  made 
of  such  notice  given.  Rnksy 
orders,  and  notices  in  the  Gioit 
of  Common  Pleas*  ad  edit* 
{b)  6T.R.yy6 

Deeetnber 
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December  last,  and  he  had  refased  to  interfere,  tlie  ISIB* 
present  application  could  not  be  attended  to,  it  baring 
been  ruled  by  the  Court  in  the  last  term,  in  the  case  of 
Bland/brd  v.  Champneys^  that  they  would  not  review  any 
thing  that  had  passed  before  a  Judge  of  the  court  at 
chambers.  As  to  the  time  in  which  it  is  necessary  to 
charge  the  Defendant  in  execution,  where  the  Defend- 
ant renders  himself  in  discharge  of  his  bail,  the  Plaintiff 
may  charge  him  in  execntioii  at  a»y  time  within  two 
terms  after  judgment  signed. 

Dallas  C.  J.  If  a  Judge  has  made  an  order,  and  the 
party  is  dissatisfied  with  the  onler,  he  must  move  to  set 
it  aside ;  he  cannot  pass  it  over,  and  come  to  the  Court 
But  if  a  Judge  refuses  an  order,  there  the  situation  of 
the  party  remains  as  it  was,  and  he  may  come  to  the 
Court.  Where  a  case  has  been  fully  stated  on  affidavits, 
it  is  but  mercy  to  the  party  not  to  permit  him  to  litigate 
the  point  further  before  the  Court,  and  it  is  entirely  in 
their  discretion  whether  they  will  entertain  the  motion 
or  not.  The  decision  of  the  Court  in  the  last  term, 
which  has  been  referred  to^  is  not  applicable  to  the 
present  case.  That  case  was  originally  before  the  Court, 
and  was  heard  on  affidavits  before  a  Judge  at  chambers, 
who  was,  therefore,  substituted  for  the  Court  itself.  I 
think  the  rule,  8  G.  1.,  must  be  construed  according  to 
the  judgment  of  the  Court  of  King^s  Bench  in  SmUh  v» 
JeffmfSi  and,  consequently,  that  this  rule  should  be 
made  absolute. 

Park  J.  In  Smith  v.  Jejffhys  it  is  observed  by  jLouh 
renee  J.9  that  a  distinction  had  prevailed  in  practice 
between  a  surrender  after  verdict,' and  a  surrender  after 
judgment  and  that,  in  the  latter  case,  the  term  in  which 
jndgment  is  signed,  is  reckoned  as  one  of  the  terms  in 
whidi  the  Defendant  must  be  charged  in  execution  and 
Y  y  4  that 
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that  that  distiiiction  prevailed  in  the  practice  of  thk 
oourt  I  am,  therefore^  of  opinion,  that  the  Defi?ndant 
should  be  discharged. 

BuRBOUOU  J.  and  RicHAnneoH  J.  concurred. 

Role  absolnte. 


Jm.  %i.  Wooderman  and  Anotlier  v.  Baldock* 

jf.  aMigned      'J'RESPASS.    The  action  was  brought  against  the 

^g^g^ff^  f^  Defendant,  as  sheriff  of  the  county  iAKent^  to  re- 

die  benefit  of    cover  the  value  of  certun  goods  sold  by  him,  in  Jica^ 

£  d!fd^    1818,  under  a^i  fiidas^  issued  at  the  suit  of  Samud 

die  tnuteet       Mattenon  against  Thomas  FowUr, 

At  the  trial  before  Dallas  C.  J^  at  the  London  sittings 

after  the  last  term,  it  appeared  that  Fowler^  in  1817s 

i  of  any   had  executed  a  deed  of  assignment  of  his  goods  to  the 

^^^~]^     Pbuntifis  for  the  benefit  of  his  creditors,  in  which  deed 

—kwUf^Wft^M  there  was  a  provision  empowering  the  trustees  to  per- 

betoUtand      out  Faaier  to  use  such  of  the  iroods  as  the  trustees 

lected.    Thev  ^^^^l^  think  fit,  until  the  debts  due  to  him  should  be 

sold  a  part  of    collected,  and  his  other  efiects  sold.    Faaier^  at  that 

oubf^^^^     time^  was  in  possession  of  goods  at  Plumstead^  of  which 

describing         the  trustees,  in  1817)  sold  a  part  by  public  auction,  and 

^onat  ^'t     permitted  the  remainder  to  remain  in  the  possession  of 

2o^dhim     Fooler^  (which  he^  with  the  consent  of  the  trustees, 

to  remain  in     removed  from  Plumslead  to  Wodwichj)  and  Fowler  there 
potaetdonof 
the  remaindeTf 

on  the  aecurity  of  which»  B.  knowing  them  to  be  the  property  of  the  tnistees,  gave 
credit  to  A.  Execution  afterwards  iaiued  at  the  rait  of  3.»  and  the  goods  were 
sold  under  9k  fieri  facias  :  He1d»  that  the  trustees  might  recover  against  the  sheriff 
in  an  action  of  trespass^  3.  having  had  nodce  of  the  change  of  property,  and  die 
possession  of  A.  bebg  consistent  with  the  deed. 

continued 


IN  THE  Ftny-MiNTH  YfiAR  OF  QEORGE  IIL  S7l 

cxmtinued  in  possession  of  them  until  the  execution  in        1819. 
1818.    The  goods  which  were  sold  at  the  auction  were  ^oooiaMAii 
not  stated  to  be  the  property  of  the  trustees,  but  the  «. 

advertisement  of  the  sale  and  the  catalogue  described  Baldock. 
them  as  the  goods  of  Ponfer.  Ifa^^^on  had  subsequently 
advanced  money  to  Fowler  on  the  security  of  the  goods 
of  the  latter,  which  had  been  removed  to  Woobmch^  but 
inras  at  the  same  time  informed  by  Fowler  of  the  goods 
being  the  property  of  the  trustees.  Dallas  C.  J.  being 
of  opinion,  that  thete  was  sufficient  notice  of  a  change 
of  property  in  the  goods,  left  it  for  the  jury  to  determine^ 
whether  the  trust  deed  was  fraudulent  or  not,  upon  which, 
considering  the  deed  not  to  be  fraudulent,  they  found 
a  verdict  for  the  Plaintiffi. 

Vaughan  Seijt,  now  moved  for  a  rule  nisi^  that  this 
verdict  might  be  set  aside^  and  a  new  trial  granted  on 
the  ground  of  the  trust-deed  being  fraudulent,  as  there 
was  not  sufficient  notice  of  the  change  of  property  in 
the  goods,  and  as  the  trustees  had  never  taken  possession 
of  any  part  of  them.     If  the  goods  at  PbansUad  had 
been  sold  as  the  property  of  the  trustees,  that  would 
have  been  notice  to  the  world  of  the  change  of  property 
in  them :  but  they  were  advertised  as  the  stobk  of 
JFbofer,  and  no  mention  was  made  of  his  insolvency. 
The  trustees  never  shewed  that  they  acted  upon  the 
deed  of  trust,  until  the  execution  issued,  and  then  this 
secret  assignment  was  set  up.    In  Kidd  v.  BawUnson  (a), 
the  goods  were  bought  at  a  public  sale  by  a  person  not 
a  creditor,  and  lent  by  him  to  the  original  owner  for  an 
honest  purpose.    In  Leonard  v.  Baker{b\  and  HaselitUon 
V.  Gill  (c),  tlie  goods  were  sold  as  the  property  of  the 
persons  to  whom  they  had  been  assigned;  but,  here^ 
after  the  assignment,  the  goods  were  sold  as  the  pro- 

(4i)  a  Bos.  &  Pui.  59*      (^)  iM.^S.  251.      (i)  3T.R.  610.  ft, 

perty 
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perty  of  Fawkr.    The  eridence  of  fraud  kp   that  no 
possession  was  taken  under  the  deed,  and  that  the  goods 
were  aold  after  the  assignment,  noC  in  the  uaaie  of  the 
li^uiooKm     trustees,  but  of  the  insolvent. 

Dallas  C.  J.  By  the  terms  of  the  deed  of  assign- 
ment, the  trustees  were  enabled  to  permit  the  insolvent 
to  remain  in  possession  of  the  goods  for  a  reasonaUe 
tirae»  and  MaUenon  knew,  at  the  time  of  his  taking  the 
goods  as  a  security  for  his  debt,  that  they  were  not  the 
property  of  JFowfer,  but  of  the  trustees.  It  b  wdl 
known,  that  if  a  man,  having  been  informed  that  there 
is  a  judgment  and  execution,  should,  for  the  purpose  of 
defeating  them,  purchase  the  goods  of  the  debtor,  such 
purchase  would  be  void,  because  the  purpose  is  ini* 
,  quitous :  but  I  cannot  see  any  reason  for  disturbing  this 
verdict. 

Park  J.  The  question  in  this  case  is,  whether  the 
deed  is  fraudulent  under  the  13th  Elix.  c.5.?  Hie 
fact  of  the  original  owner  being  left  in  possession  of  the 
goods,  is,  of  itself,  generally  a  badge  of  fraud ;  but  here^ 
the  possession  of  FcnoUr  was  consistent  wjth  the  pro- 
visions of  the  trust-deed.  This  case  does  not  depend 
on  general  notice ;  MaUenon^  at  the  time  of  taking  the 
security,  had  special  notice  that  the  property  belonged 
to  the  trustees.  I  cannot,  therefore,  see  any  groond 
for  granting  a' new  trial.   - 

BuRBouGH  J.  I  am  clearly  of  opinion,  that  in  this 
case,  the  possession  was  consistent  with  the  deed  of 
assignment. 

RiCHAROsoK  J.  Wliether  Matterson  had  notice  of 
the  deed  at  the  time  of  taking  the  security  is  a  questkn 
oi  fact,  and  not  of  law;  and  it  was  property  left  to  the 

jury 
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jmry  to  determine  whether  the  deed  was  fraodulent  or 
not.  They  have  found  it  not  to  be  fraudulent,  and  I 
jun  of  opmion,  therefore,  that  the  rule  ought  not  to  be 
granted.  Bauwck. 

Rule  refused. 


WoenxBHAir 


fioEHM  V.  Campbell.  /«».  %s. 

jdSSUMPSIT  on  a  guarantee.    The  first  count  of  the  The  Plaintiir 
declaration  stated  that  the  Plaintiff  was  a  person  ^i*v>ng  «l>«pped 

flTOOQS  to  Jv*  S*% 

carrying  on  trade,  by  the  slile  and  firm  of  Boekm  and  refuied  to  de- 

Cow,  and  that  before  anil  at  the  time  of  makinir  the  bill  liv«r  the  bill  of 

of  exchange    thereinafter    mentioned,  certain   peitens  ^ii^J^taeua- 

carrying  on  trade  by  the   stile  and  firm  of  Messrs.  nnteeiupon 

Saityetj  Tobkr^  and  Co.,  were  indebted  to  the  Plaintiff  J^^  *«  ^^ 

leooAot  eU" 
in  the  sum  of  1086/.  75.  6^,  for  goods  shipped,  sold,  cloted  a  bfll, 

and  delivered  by  the  Plaintiff  to  Messrs.  SaaBger^  TobUr^  accepted  by 
and  Co.,  and  for  money  advanced  and  paid  by  ^^  letter'to'the 
Plaintiff  to  the  use  and  on  account  of  Messrs.  Sam^^  Defendant,  in 

Toblerj  and  Co.,  and  at  their  request ;  and  that  there-  ^^"*  ^    ^ 

.;        .  ^    .  .  ,     ,  ,       stated  that  Jt. 

upon,  m  consideration  of  the  premises,  and  that  the  a,  having  ac- 

Plaintiff  would  give  to  Messrs.  S^rr,  ToUer^  and  Co.  cepted  the  bin, 
time  for  payment  of  the  sum  of  money  so  due  and  owing  ^^^ee  for 
to  the  Plaintiff  until  a  certain  period  agreed  upon,  and  the  due  pay- 
would,  as  a  security  for  such  payment,  take  a  certain  "^'-^  ^^^^ 
hill  of  exchange,  to  be  drawn  by  the  Plaintiff,  in  the  be  didionour. 
name^  stile^  and  firm  of  Boehm  and  Ca,  upon  Messrs.  ^ '  ^^^* 
Smyery  TobUr^  and  Co.,  to  bear  date  the  1st  AuguUy  rideratiwi^ 
1818,  for  payment  three  months  after  date,  to  the  order  fufficiently  ex- 

of  the  Plaintiff,  of  the  sum  of  1026/.  7*.  6 A,  and  to  be  !?;*•***  "P*^ 

the  {[narantee* 
accepted  by  Sawyer^  ToUer,  and  Co.,  and  by  such  ac- 
ceptance to  be  made  payable  at  the  house  of  certain 

persons 
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1819.       persons  using  the  stile  and  firm  of  Messrs.  S^txs  and 
Co. ;  the  Defendant  undertook  and  fidthfiilly  promised 
the  Plaintiff  to  guarantee  the  due  payment  of  the  biR 
should  it  be  dishonoured  by  the  acceptors.  The  Plaintiff 
averred)  that,  confiding  in  the  promise  and  undertaldng 
of  the  Defendant,  he  did  give  to  Messrs.  Seeanfcr^  Tobter^ 
and  Co.  time  for  payment  of  the  sum  of  money  so  due 
from  them  to  him  for  the  period  aforesaid;  and  did,  as 
a  sccuri^  for  such  payment,  take  the  said  Uli  of  ex- 
change which  was  afterwards  drawn,  aoceptedt  and 
made  payable  in  manner  aforesaid.    The  Plaintiff  aver- 
red, also,  that  he  indorsed  the  bill  to  certain  peraons, 
using  the  stile  and  firm  of  SUlem  and  GrarUcffl  who 
presented  the  same  when  due  to  Messrs.  S»fket  and  Co. 
for  payment;  but  that  Messrs.  %ies  and  Co.  did  not, 
nor  did  Messrs.  Smyeti  Tobkr,  and  Co.,  or  any  other 
person,  pay  the  said  bill;  and  that  thereupon  Messrs. 
Sillem  and  Grantqff  caused  the  same  bill  to  be  protested 
for  non-payment,  and  returned  to  the  PUintiff,  who,  hy 
reason  thereof  was  obliged  to  pay,  and  did  pay  the 
amount  of  the  bill,  together  with  interest  and  expaise^ 
to  SiUem  and  Grantqffi    There  were  four  other  special 
counts,  varying  the  consideration  and  promise.    The 
Defendant  pleaded  the  general  issue. 

At  the  trial  of  the  cause  before  Dallas  C.  J.,  at  the 
London  sittings  after  the  last  term,  it  appeared,  that  the 
Plaintiff  had  shipped  com  to  Messrs.  Satxyer^  Toblery 
and  Co.,  to  the  amount  of  999L  17s.  6dL,  and  that  he 
held  their  acceptances  for  that  sum,  but,  suspecting  thdr 
solvency,  had  applied  to  the  Defendant  to  give  him  a 
guarantee^  without  which  he  refused  to  part  with  the 
bill  of  lading  of  the  com.  Upon  this  the  Defendant 
wrote  the  following  letter : 

<<  Messrs.  Boehm  and  Co.  Antwerp, 
<<  London^  August  14,  181S. 
^  Gentlemen,  ^-  Our  mutual  friends,  Messrs.  Sawyr^ 

Tobler, 
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ToUer^  and  Co,  having  accepted  the  underwritten  bill,        1819* 
drawn  cm  them  by  your  firm,  I  hereby  give  my  gua- 
rantee for  the  due  payment  of  the  same,  should  it  be 
dishonoured  by  the  acceptors/^ 

The  bill  referred  to  was  as  follows : 

^^  Antwerp^  \st  August^  1818. 
^  Three  months  after  date  pay  to  our  order,  one 
thousand  and  twenty-six  pounds,  seven  shillings  and 
sixpence^  value  in  account,  as  advised  by 

<<  1026/.  75.  ed.  Boehm  and  Cd. 

^^  To  Messrs.  Sanxyer  and  Co.  London. 
^'  Accepted  at  Messrs.  Sykes  and  Co. 

«  M.  J.  Sawyer^  Tobler^  and  Co.** 

The  sum  for  which  the  bill  was  drawn  above  the 
price  of  the  com,  was  made  up  by  adding  the  insur- 
ance and  otha:  charges.    The  bill  and  the  acceptance 
were  written  in  Londonj  the  Plaintiff's  name  being  writ- 
ten on  it  in  pencil,  but  it  was  afterwards  signed  by  him 
at  Antwerp.     Messrs.  Saan/erj  Tabler^  and  Co.  having 
stopped  paym^t  before  the  bill  became  due,  it  was  dis- 
honoiured,  and  the  Defendant  refused  to  pay  the  amount 
of  it.    Hie  Defendant  objected,  first,  that  the  bill  being 
drawn  in  London  required  a  stamp ;  secondly,  that  no 
consideration  was  Expressed  on  the  guarantee;    and, 
thirdly,  that  the  declaration  averred  the  bill  to  have 
been  drawn,  accepted,  and  made  payable  after  the  De- 
fendant's promise ;  whereas  the  guarantee  referred  to  a 
bill  at  that  time  in  existence.    Dallas  C.  J.  overruled 
the  first  and  third  objections,  but  reserved  the  point 
upon  the  second,  subject  to  which  a  verdict  was  found 
for  the  Plaintiff. 

Vai^han  Seijt.,  now  moved  for  a  rule  n»f,  that  the 
verdict  should  be  set  aside^  and  a  nonsuit  entered ;  and 
contended,   that  the  consideration  was  not  expressed 

upon 
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1819.  «pon  the  guarantee,  and,  therefore^  that  the  Plaintiff, 
-according  to  the  decision  in  WainY»WarUers{a)  codd 
not  maintain  the  action.  In  Morris  r.  Stacey  {b\  the 
CAimBLU  agreement  was  held  to  be  within  the  atatnte  of  frands; 
but  that  case,  he  tirged,  was  not  applicable  to  the  pre* 
sent;  and  it  was  there  expressly  stated  by  Gibbs  G  J^ 
that  it  was  not  necessary  to  overrule  the  decision  in 
Wain  V.  Warliers.  Here  there  was  not  any  consider- 
ation expressed  on  the  instrument,  which  therdbie 
came  within  the  rule  laid  down  in  Wain  r.  WarUen. 

Dalla«  C.  J.  This  case  does  not  require  as  to  ex- 
press any  opinion  upon  the  case  of  Wain  v.  Wariieru 
The  authority  of  that  case  has  been  shaken  by  Lord 
JEldony  in  tx  forte  Min€t{c\  and  tx  forte  Gardom  {d); 
but  here  the  consideration  is  set  out,  which  was  not  the 
case  in  Wain  v.  Warliers.  We  do  not  mean,  tberefix^ 
to  give  any  opinion  on  that  case^  for  the  conaideratiao 
is  su£Bciently  expressed  on  this  guarantee.  It  is,  that 
in  consideration  that  the  Plaintiff  would  take  a  bill, 
drawn  and  accepted  by  &nryer,  Toblery  and  Co^  the 
Defendant  undertook  to  guarantee  the  payment  of  it,  in 
the  event  of  its  being  dishonoured ;  we  arc,  therefore  of 
opinion  that  the  Plaintiff  is  entitled  to  recover. 

The  rest  of  the  Court  concurred. 

Rule  refined  (f). 

(a)  5  BasU  xo.  {e)  N^e.      See  Samukrs  t. 

(*)  1  HoU'j  .V.  P.  C.  153-  Wak^U,  AB.(ff  A.  595.    /«. 

(r)  14  P<J'  X89.  kins   y.    Reynolds^   3  Bfi.  ^ 

id)  15  Fet.  a86.  Biftg,  14.     Rtuiell  v.  JKv<^ 

U.  azx. 
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HowMAN,  Demandant ;  Orcharp,  Tenant ;        Jan.  %i. 
Barney,  Vouchee. 

TENS  Seijt.,   moved   to  amend    this   recovery,    by  The  Court 
inserting  "  the  parish  of  Hapton:'     The  deed  to  win  not  imaid 
make  the  tenant  to  the  praecipe  conveyed  <«  ail  that  the  jjj^ngtotlio 
manor  o( Fundenhall^  with  the  appurtenances,  and  also  all  dsKriptkn 
that  the  rectory  and  parsonage  impropriate  of  Funden^  w^^d^n 
Jkatt^  with  the  rights,  members,  and  appurtenances  in  the  already 


said  county  of  Norfolk,  and  all  glebe  and  other  lands  ?^|^J^ 
to  the  said  rectory  belonging  or  appertaining,  con- 
taining by  estimate,  fifty-nine  acres,  together  with  all  the 
tithes,  obventions,  oblations,  emoluments,  profits,  and 
hereditaments,  parcel  of  the  same  rectory,  or  to  the 
same  in  any  wise  belonging/'  The  recovery,  which  was 
in  Trinity  term,  A6G.  3.,  was  of  <*  the  manor  of  FwV' 
denhall  with  tlie  appurtenants,  and  also  the  rectory  of 
Fundaihall  with  the  appurtenants,  and  also  all  and  all 
manner  of  tithes,  oblations,  and  obventions  whatsoever, 
yearly  arising,  growing  or  renewing  in  FwidenhaUf  in 
the  parish  o{  Fundenhall"  A  part  of  the  lands  above 
mentioned  so  containing  together  fifty-nine  acres,  and 
belonging  to  the  said  rectory,  manor,  or  parsonage 
impropriate,  were  situate  in  the  parish  of  Hapton,  which 
was  not  noticed  in  the  recovery. 

Dallas  C.  J.  The  Court  will  not  allow  an  amend- 
ment to  be  made  unless  there  is  a  necessity  for  it ;  the 
description  as  it  now  stands,  is  sufficient  to  pass  the 
whple  of  the  propex:(y»  and  isonsjoqueuily  no  amendment 
can  be  necessary. 

BuaaouoH 
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1819.  BuRROUOH  J.     Ther^  can  be  no  doubt  that  tbe 

j/^^  ^  whole  of  tbe  property  can  be  recovered  in  an  action  of 
OOwn.       ejectment  by  thb  description.    The  term  rectoiy  is  not 
confined  to  one  parish. 

Park  and  Richardson  Js.  concurred. 

Amendment  rcnued. 


J1M.S7.  Roscow  V.  CoRsoir.  - 

The  captaia  ^PHIS  was  an  action  upon  a  policy  of  assurance^  where- 
A  *d««wurte  ^y  ^®  cargo  on  board  the  ship  Newrjf^  was  insured 
of  bit  voyage,  at  and  from  5^  Petersburgh  to  lAverpooL  The  came 
put  into  port  ^^  xxieA  before  DaUa$  C.  J.  at  the  London  sittings 
poie  of  rcpsifw  ftfte^  ^^  Easter  term,  upon  admissions  in  writing,  which 
iQg  damage*     were  as  follow : 

A  policy  of  assurance,  bearing  date  the  6th  day  of 
June^  1814,  on  the  ship  Neaary^  Forrestj  master,  boood 
^^  from  SU  Petersburgh  to  Liverpool^  was  efiected.  The 
jil^^ent  for  a  name  of  the  Defendant,  by  procuration,  was  thereonder 
mnch  bnger  subscribed  for  the  sum  of  250A  The  vessel  sailed  from 
jj^jj^j^^j.^  ^^  5/.  Petersburgh  tight,  staunch,  strong  and  well  found  in 
finish  die  re-  tackle,  having  on  board  the  full  compliment  of  hands. 
5^*  Sd>-  ^^  ^^  ^^*  ^^  September^  in  the  prosecution  of  her 
•ence*  pfocnrw  voyage,  a  heavy  gale  of  wind  came  on,  which  caused 
ed  fbi^  considerable  damage  to  her,  and  on  the  25th  September 
Skmraidf  ft*  ^^  struck  on  a  reef  of  rocks  near  the  island  of  Lessoe^ 
turned  to  the  and  from  that  time  until  about  the  lOth  October^  she 
yetielff  and  in- 
stead Of  piO" 

ceeding  on  the  voyage,  carried  the  vessel  to  a  foreign  port.  On  the  trial  of  tbe 
cause  die  jury  found  that  the  act  of  baeratry  was  committed  during  the  ahseKt 
of  the  c^[itain,  while  the  vessel  was  repairing :  Held,  that  the  verdict  was  right. 

encountered 
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encountered  very  severe  weather,  which  so  damaged  her  1819* 
as  to  Biake  it  uecessary  for  her  to  put  into  the  first  con- 
venient port.  On  the  15th.  October  she  arrived  at  Kir- 
mouih.  On  the  31st  October  leave  was  obtained  for  her 
to  unload  her  cargo»  for  the  purpose  of.  rqiairing  her 
damage.  .  She  began  to  discharge  her  cargo  on  the  4th 
November^  and  ijnished  on  the  11  th  of  the  same  month. 
She  began  her  repaii*6  on  the  30th  November^  and  finished 
on  the  25th  December.  While  the  repairs  were  pro- 
ceeding the  captain  went  to  Ireland  to  see  his  family^ 
and  lefj^  them  on  the  1 1th  February  following,  to  return 
to  Yarmouth,  Having  finished  her  repairs  and .  re- 
shipped  her  cargo  on  the  1 0th  March,  on  the  ,1 2th  March 
the  captain  wrote  the  following  letter  to  fJLr.  John  Craoh 
ther,  of  lA'otrpool : 

«  Sir, 

**  I  enclose  you  all  the  brig  Newri/%  accoiAics  iii 
Yarmouth  ;  also  her  survey,  protest,  &c.  &c.  Mr.  Cautr- 
JUld  gave  me  no  orders  to  go  to  any  person  in  Liverpool; 
therefore  I  will  put  her  into  your  hands  on  my  arrival 
there.  I  expect  to  sail  to-morrow,  and  hope  shortly 
to  have  the  pleasure  of  seeing  you  in  Liverpool^* 

Mr.  Caulfield  was  the  owner  of  the  vessel,  and  the 
accounts  and  charges  enclosed  amounted  to  936/.  4s» 
The  Jfemy  sailed  from  Yarmouth  on  the  1  Sth  March^ 
1815,  for  her  destination.  Shortly  after  her  departure 
from  Yarmouth  she  sprung  a  leak,  and  put  into  Darty 
mouth  about  the  1st  AprU^  where  sh^  remained  about 
14  days,  the  captain  having,  while  tbere^  drawn  a  bill  oq 
his  owner  for  302.  to  cover  the  expencte  at  that  place, 
and  again  proceeded  on  her  said  voyage;  but,  instead  of 
sailing  to  the  port  of  destination,  he  sailed  to  the  Azores^ 
where  the  ship  arrived  under  the  name  of  the  Nanof^  Cap- 
tain Forrester.  The  captain  died  at  Terdera.  On  the 
examination  of  the  captain's  papers  after  his  decease,  it 

Vol.  VIII.  Z  z  appeared 
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ltift#  uppmo^A  tkat  he  bsd  ooMesled  Ike  offigiDal  fw^jtri  cf 
the  vessd,  and  had  forged  others ;  anc^  instead  of  caffing 
the  vessel  the  Ne^any,  had  oaHed  her  the  Namy;  and 
kisteed  of  hie  own  name^  Estea  Fbrresi^  bad  cdled  biiii* 
self  Bdmard  IbrreOer,  Instead  of  the  origmal  eon- 
s^ers,  he  bad  made  WXiam  Danby  Palmer^  of  Yor- 
moiMf  the  codMgaor;  and  instead  of  JoXm  Le^^  mod 
Lundf  and  Ungwarik^  otLiverpoel^  he  had  madts  THomp^ 
ttm  and  Evening  J  cSNem  Y&rkj  com^ees.  losteadof 
t^  dlestination  of  the  vessel  being  fi^om  SL  Petersturg^ 
to  Lieerpooti  he  made  it  fironi'  Yarmmdh  to  New  YerL 
WtUittm  Danfy  Palmer ,  of  Yarmeuik^  was  tbe  ingest  for 
the  vessel  on  her  arrival  and  during  her  stf^  at  that 
port  The  average  loss  sustained  on  the  cargo  of  die 
vessel  was  55A  95.  BtL  per  cenL  by  barratry  of  the  mas- 
ter, on  which  account  only  the  Plaintiff  sought  to  re- 
cover;^ and  if  a  verdict  were  given  for  the  Plaintil^ 
it.  was  to  be  taken  for  the  sum  of  138£  14&  A^d. 

Dallas  C.  J.  left  it  to  the  jury  to  consider  at  what 
period  the  barratry  had  commenced ;  and  they  haTing 
found  that  the  barratry  was  in  prosecution  at  YarmouA^ 
found  a<  verdict  for  the  Plaintiff. 

Vaughan  Serjt  now  moved  for  a  new  trial)  cm  the 
ground,  that  there  was  not  any  evidtoce  of  the  act  of 
barratry  before  the  date  of  tlie  llBtter,  but  merely  of  the 
intent  It  is  quite  clear,  that  if  no  barratry  took  phce 
before  the  lettiBr,  the  underwriters  should  be  discharged; 
for  then  the  dday  at  Yarmouth  was  a  deviatiofi.  The 
journey  to  Ireland  was  merely  the  conception  of  a  bar* 
ratrous  act,  which  was  done  afterwards;  To  ohh 
stitute  barratry  diere  must  be  some  act:  here  there 
is  only  presumptive  evidence  and  oonjfecfiiTe  of  die 
inCentibn  to  commit  the  act;  but  there  i»  no  evideaoe 
of  the  act  having  been  committed  at  the  time  of  Aii 

lettsF 
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letter  being  written.    Supposing  pilp^i^  i6  hitve  beeti'      ^Mi& 
Torged  in  St.  Petersburgl^  and  to  haSre  b^li  feiirid  sb     ^^^^S 
at  the  death  of  the  captain ;  yet  if  no  act  of  barratry  had  ^ 

been  committed,  the  mere  conception  of  th6*  bdifriitrous      OMBHfl^ 
act  could  not  have  made  the  trhder^rit^rs  IBdiAts.    Tfi(i 
captain  stmd  ih  Ireland  lotiger  than  he  oiEight  id  hii^' 
done,  and  his  d^lay  amontits  td  a  deviation. 

DiiLLAd  C,  J.  This  6^e  ^ai  tried  npoiti  &6ti  ad- 
mitted by  both  pafrtied.  The  jury  fdMA  that  tfte  bar- 
ratry not  only  had  iu  begltifiing  hi  cotideptibta  A  Yar- 
numthy  but  was  ako  in  prosecution.  Tlie  c^r^  mfght 
have  bSen  discharged  and  taken  on  board  again  within 
a  much  shorter  space  of  time.  The  vessel  might  have 
been  ready  about  the  4th  or  5th  Jamuay^  but  she  re» 
mained  until  the  middle  of  March.  The  captain  staid 
in  Ireland  until  the  1 5th  February  s  the  original  papers 
were  destroyed ;  the  name  of  the  vessel  altered ;  her  d^ 
stination  changed  in  the  prosecution  of  hor  voyage;  and 
there  is  no  account  of  the  loss  of  time  from  the  25th 
December  to  the  middle  of  Marchy  during  which  time 
the  captain  was  in  Ireland.  It  has  bteh  said  there  is 
merely  presumption  and  conjecture;  but  thai!  must 
always  be  the  casein  matters  of  fraud,  which  ate  batched 
in  secrecy.  I  told  the  jury,  that  they  had  to  consider 
not  only  whether  the  intention  i^atf  cbiicdv^  at  3?b*- 
mondhj  but  that  tlidy  should  ailso  eonsidef*  the  drciim- 
stance  of*  the  delay  ih  Ireland^  whei'^  albne' the  Captain 
coulil  have  provided  himself  with  the  foi'^^  papers. 
The  jury  agreed  that  they  codld'  noV  account^  for  tlllfi' 
delay  in  any  other  manner  thian  thcCt  6f  its  arising  fVoih 
an  act  of  barratry.  Iti  my  opinion,  therSe  \%  no  ground 
for  disturbing  the  verdict. 

Park  J.  The  jury  have  found  fimud,  and  th^  fact 
of  the  captain's  delay  longer  than  was  required,  and  that 

Zz  2  such 


6^  CASES  IN  HILARY  TERM 

1819»'      such 'dfJay  was  for  ^the  purpose  of  barratry.     This  mo- 
tion .must  be  refused. 

BuRRouGH  J-  The  jury  have  properly  drawn  a  pre- 
sumption from  facts,  which  is  within  the  discharge  of 
their  duty.  Criminal  delay  is  to  all  intents  a  bam- 
trous  act ;  and  the  jury  have  found  a  right  v«*rdict. 

Richardson  J.  The  detention  at  Yamuntth^  if  dooe 
in  the  prosecution  of  a  barratrous  act,  is  part  of  the 
barratry,  for  which  the  underwriters  are  liable,  and  is 
not  a  deviation  by  which  they  are  excused. 

Rule  refiised. 


Jan.%^n  Prouting  V.  Hammond. 

The  Plaintiff*  'l^'HIS,  was  .an  action  of  assumpsit  on  the  commoo 
ship  to  the  De-  money  counts,  and  on  an  account  stated.  On  the  trial 
fendant  at  a  of  the  cause  before  Dallas  C.  J.,  at  the  London  sittings 
•ecurityforAe  ^fter  last  Easter  term,  the  following  facts  appeared  in 
money  i  but  evidence.  The  PJaintiiF  was  owner  of  the  ship  Dotpkin^ 
on  the  register  mjj  j^  Aprils  i818,  he  transferred  all  his  interest  in  the 
be  an  abtolatB  ^^^^P  ^^  the  Defendant,  as  a  security  for  money  oidvanced 
aailgnroent.  by  him  to  the  Plaintiff.  Every  thing  required  by  the 
ant  0old  the'  ''^•^''y  '"rts  was  correctly  done;  but  by  the  register  it 
•hip,  and  told   appeared  to  be  an  absolute  conveyance.    On  the  tnuu- 

the  Plaindff      f^^   j^  ^^s  agreed  that  the  Defendant  should  sell  the 

that  he  had  ^ 

received  the 

purchase-money,  and  would  account  with  him  for  the  balance  of  the  proceeds  of  the 

tale.     In  an  action  upon  the  money  counts,  the  Court  held,  that  the  Plaintiff'  wai 

entided  to  reoover  this  balance^  the  acknowledgment  being  sufficient  to  soppcrt  the 

acdoo. 

v«se 
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vessel  and  repay  himself  out  of  the  proceeds,  and  pay        i'^lQ. 

the  residue  to  the  Plaintiff.     A  bond  was  givdn  at  the 

same  time  for  the  re-conveyance  by  the  Defendant  of 

the  vessel  to  the  Plaintiff,  on  payment  of  the  money  ad-    Hammond. 

vanced,  and  to  account  for  the  proceeds  if  sold. 

The  Defendant  afterwards  sold  the  ship  to  a  person 
named  Granty  and  received  from  him  the  purchase^ 
money.  The  Plaintiff  afterwards  met  ihe  Defendant, 
and  asked  him  if  he  had  sold  the  ship.  The  Defendant 
answered,  that  he  bad  sold  it  for  1400/.,  and  would  make 
out  the  account  and  pay  the  Plaintiff  the  balance. 
Under  these  circumstances,  it  was  objected  at  the  trial 
that  the  Plaintiff  could  not  recover  in  this  action,  on  the 
ground  that  registration  was  conclusive  evidence  of  pro- 
perty in  a  ship  j  and  Dallas  C.  J.  reserved  the  point.  A 
verdict  was  found  for  the  Plaintiff. 

Copity  Seijt.  now  moved  for  a  rule  to  shew  cause  why 
a  nonsuit  should  not  be  entered.  It  has  been  decided 
that  what  appears  upon  the  registry  is  conclusive  evi- 
dence of  property.  Ex  parte  Yallop,  (a)  IPark  J.  ad- 
verted to  Robertson  v.  French,  (i)]  If,  in  the  latter 
case,  the  counsel  had  produced  a  certificate  of  registry, 
it  would  have  rebutted  the  primi  facie  evidence  which 
possession  afforded.  Camdeii  v.  Anderson  (c)  is  also  ap- 
plicable to  this  case.  It  appears  on  the  certificate  of 
registry,  that  the  Defendant  is  absolute  owner ;  and  no 
averment  can  be  received  to  contradict  the  register. 
The  consequence  is,  that  there  can  be  no  consideration 
for  the  promise  to  support  this  action ;  there  is  no  con- 
sideration for  the  undertaking  to  pay  over  the  proceeds 
of  the  sale.  A  promise  to  render  an  account  of  pro- 
perty of  which  the  party  is  absolute  owner,  is  bad  for 

(fl)  15  Fes.  60.  (A)  4  Eash  130.  (c)  5  T.IL  709. 

Z  z  3  want 
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agre|i^fai|  that  three  ^rsons  slipqld  ^y  a  afiip,  and 
that  it  ^oald  bfs  regfsXfX^  in  th^  naiqe  of  (wo  of  them 
jj[|yyifflfflf    only  7«4  9<^df^rf^  ^^Y^U^}*    ?^<le8,  the  paity  is  not 
without  re^^y;  |ie  ni^  sn^  oq  t)ie  bopd. 


P4l;4sC.J*  The  pippsent  question  18  not,  wiiatwaiiid 
^e  fi^deqQe  pf  the  title  to  the  ship  if  the  titl^  wexe  dis* 
puted;  if  it  v^ere^  the  Plaintiff's  possession  vooUl  be 
ppmdjacie  pvidenc^  of  ^bsplute  owpershipu  It  it  on- 
necessairy  now  tq  discuss  vrhether  it  wQuld  he  rdmtted 
by  proof  of  the  certificate  of  r^g^try.  In  this  case  the 
Defendant  himself,  not  pretending  any  title  to  thie  ship) 
says  ^  to  the  Plaintiff,  that  he  had  poldliis  ship  and  has 
r^oeiYed  the  mo^pjf^  and  will  m^ke  out  his  aixoont  and 
pay  the  balance.  I  have  always  und^rptpG4  that  an  ad- 
mission of  having  received  the  money  of  another,  is 
evidence  \p  en^bl^  the  party  to  reopvqr  on  th^  coont  fcr 
money  had  find  received,  and  that  the  subonission  to 
account  is  evidence  to  fupport  the  ooni|t  on  an  acoouct 
stated* 

Park  J.  an4  Qvhrouoj^  J.  ooncorr^ 

RicHAansoN  J.  This  decision  has  iiQ|||ing  to  do 
i^th  evidence  of  ^tl^  or  the  j^egistratioc^  but  i^  founded 
x^pc^  the  ad^i^pwle^gment  miide  by  the  Defiant.  It 
n^  99(  a£^  i^ny  of  the  ca^.  decided  under  the  le- 

Ruleiefoied. 
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Addey  and  Another  v.  Woollet  and  Anptfaer^     jMaS* 

j^EBT  upon  a  bond  given  to  the  Plakitsfi  m  <l?er-  I^n^  tlie 

seers  of  the  parish  of  Maxey^   to  indemniiy  th«  /f8!*M^Irtiqii 
parish  against  the  expences  which  might  be  incurred  on  a  bond, 
by  the  birth  cif  m  iUegidmate  child.    Ttie  Defeiidanu  g^^^^ 

OYtfVCSFB  to 

pleaded  that  the  Piaintift  were  not  overseeM  of  tb^  indemxufy  tke 
parish  at  the  time  of  the  eodimeticemeift  of  the  aetioni  P>™^  aa^imt 
General  demurrer  and  joinder,  ^  iSStoijita 

cUklfinuft  be 
CopUy  Serjt,  for  the  PlaindA.    The  only  qo^tfon  ^**'^^** 
in  this  case  is,  whether  the  action  should  be  brought  in  o^cnten  m 
the  name  of  the  overseers  lo  whom  the  bond  waft  given,  ^^^^e  at  the 
or  of  the  overseers  in  office  at  the  tirtie  of  &e  tetion  being  p,^^     ^j^^ 


brought;  and  this  depends  entirely  on  the  construotiod  actiont  tfaoqgji 
of  the  statute  54  G.  S.  c.  170.  s.  8.  (a)    This  action  i«  ^  ™^  "^ 

be  taC  OVM^ 

brought  by  the  parties  to  whom  the  bond  was  given,  ^^en  to  whom 

dieboadwai 

(a)   Whereby  it   ii  enacted^  that  it  shall  and  may  be  lawful 

**  That  all  ■ecurities  grrea  or  le^  £mike  orewccri  of  the  poor  of 

cetvedy  or  hereafter  to  be  given»  such  district^  parish,  township*  or 

for    indemnifying    any   district,  hamletitosueforthesameyasand 

parish,  township,  or  hamlet,  for  by  their  description  of  overseers 

the  naiaieaaiice  of  aay  bastaid  of  such  district,  ftariih,  township, 

child  or  children  respectively,  or  or  hamlet  j  and  such  action  so 

any  expences  in  any  way  occa«  commenced   by   such    overseers    ' 

sioned  by  «ach  disdiet,  parish,  iMH  hi  noWSiys  ablbte  Hy  reason 

township,  or  hamltt,  by  rcanon  of  any  change  of  overseers  of 

of  the  birth  or  support  of  any  such  district,  parish,  township,  or 

bastard  child  or  children  bom  hamlet,  pen&i^  the  iittti^,  6tkt 

widuo  inch  diiti4oti  pagiiW  towa-  shall  bi  pMris^M  m   by  meli 

ship,  or  hamlet,  or   chargeable  oi-erseers  tor  the  time  being  as  if 

thereto,  shall  be,  and  the  same  no  such  change  had  uhen  pface  | 

aie  thei«by  dadared  lb  h$  tasled  any  kiw,  asagtf,  Matslt>  or  etfi-« 

in  the  overseers  of  the  poor  of  tom  to  the  contrary  in  anywise 

such  district,  pariah,  tovmship,  or  notwithstanding.'' 
luicnlet  for  At  time  being ;  dind 

Z  z  4  and 
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1819.  and  not  by  the  overseers  at  the  time  the  action  wai 
oommenced.  There  is  nothing  in  the  statute  to  preveot 
the  Plaintiffs  from  suing,  and  they  are  entitled  to  re- 
coven  The  statute  does  not  declare  that  the  obligees 
shall  not  sue. 

Blo$iet  Seijt,  for  the  Defendants,  was  stopped  bj  die 
Court. 

Dallas  C.  J.  There  can  be  bot  one  constmctioo  of 
the  statute.  The  action  should  have  been  brought  in 
the  names  of  those  who  were  overseers  at  the  time  of  its 
commencement. 

Park  J.  and  Burrough  J.  concurred. 

RiCHARDSOK  J.  The  statute  expressly  states,  that  sll 
securities  of  this  nature  shall  be  vested  in  the  overseers 
for  the  time  being.  I  am  therefore  of  opinion  that  thev 
are  the  only  persons  entitled  to  bring  the  action. 

Judgment  for  the  Defendaotk 


Jatutf,  Clennell^  Plaintiff;  Stobeb«  Deforciant 


Kne  ainendsd    ZTULLOCK  SeijL  moved  to  amend  this  fine^  by  sub- 
the  mm^  of  a  stituting  the  parish  of  JlUngUm  for  the  parish  of 


psiiih  writtca  Eoihbwy.  It  was  sworn,  that  the  parties  intended  to 
k  £  deeTto  P*^  ^"^^  ^  JlUngton,  and  that  name  had  been  written 
lesd  tha  uses*  on  an  erasufe  in  the  deed  to  lead  the  uses.  An  appii- 
^^Iw^    cation  had  been  made  to  the  Court  for  the  same  par- 

psfitht  OQ  in 

sfidsvit  itstiog  that  it  was  by  mitUke^  and  that  the  lubstituted  name  had  beca 

vrittieQ  00  the  enaore  in  the  deed  previous  to  itv  execution. 

pose 
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pose  in  the  last  term;  bat  the  Court  then  refused  the        1819. 
amendment,  as  there  was  not  any  affidavit  that  the  ^   -^ 

parish  of  AUington  had  been  written  on  the  erasure  be-  ^^  Stoker. 
lore  the  execution  of  the  deed ;  but,  upon  an  affidavit  to 
that  effect  being  now  produced,  the  Court  allowed  the 
amendment. 

Fiat 


France  v*  Stephens.  Jan.  %^ 

T/' AUG  HAN  Seijt.  .moved  for  leave  Xo  issue  a  disirin'  The  Court  tt^ 
gas  to  compel  the  appearance  of  the  Defendant  on  f"^  ^  ><•«« 

an  affidavit  of  a  sheriff's  officer,  which  stated  that  he  *  ^^S!!S^^ 

'  to  compel  in 

went  to  the  house  of  the  Defendant,  and  there  saw  a  appearance  on 

person  whom  he  knew  to  be  the  wife  of  the  Defendant,  *"  ™<Mjit 
'^  stating  the  d^ 

and  was  told  by  her  that  the  Defendant  was  absent  claiations  of 

from  home  for  fear  of  his  creditors;  that  he  had  en-  the^Defend- 

deavoured  by  every  means  in  his  power  to  find  him,  affidavit  beine 

but  without  success;  that  notice  had  been  left  at  his  insii£ficient 

house;  and  that  it  was  the  belief  of  the  officer  and  of  ^^"'  ^^^ 

on  the  ground 

the  neighbours  of  the  Defendant,  that  he  had  absconded  that  the  De- 
fer the  purpose  of  avoiding  an  arrest.  fendant  should 

not  be  preju- 
diced by  the 
The  Court  being  of  opinion  that  the  affidavit  was  in-  decbradons  o£ 

sufficient  without  the  evidence  of  the  wife's  declaration,       ^"^ 
and  considering  that  such  evidence  should  not  be  ad- 
mitted to  the  prejudice  of  the  husband,  refused  the  rule. 

Rule  refused. 


6.94 
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1819. 


Feb.  I. 


In  the  Matter  of  Hick  and  Otliers. 


By  the  temu 
of  Si  referrace 
to  arbttiatioiit 
the  two  arbi- 
tnton  were 
to  appoint  an 
umpire  before 
entering  into 
consideration 


^N  agreement  of  reference,  dated  the  1 8th  Mmfy  1816, 
had  been  entered  into  between  FEck^  Ooey^  and 
Jibionef  who  had  been  partners  in  trader  and  were  then 
distolTing  the  partnership,  by  which  the  matters  in  dis- 
pute were  referred  to  Huni  and  Mavor,  and  any  third 
person  whom  they  might  appoint     In  the  agreement 

of  the  matters   of  reference  it  was  provided,  that  previously  to  the  azbi- 

in  difference} 
and  to  make 
their  award 
before  a  cer- 
tain day)  or 
such  time  as 
they  or  any 
two  of  them 
should  appoiafta 
The  arbitra- 
tors} before 
appointing  an 
umpirei  en- 
larged the 
time,  and  af- 
terwards held 
a  meeting,  at 
which  the 


trators  entering  on  the  consideration  of  the  matters 
referred,  they  should  appoint  an  umpire;  and  theawaid 
was  to  be  made  in  vrriting  under  the  hands  otSmtuni 
MavoTy  and  the  umpire,  or  any  two  of  them,  befine  the 
S'lth  Jime,  or  such  other  day  as  they  or  any  two  of 
them  should  enlarge  the  time  to.  On  the  ist  Jme 
Huni  and  ilfamr  enlarged  the  time  to  Jbmioiy,  1817, 
and  the  umpire^  lAidtamj  was  not  appointed  until  the 
2  Ist  thifyi  1816.  Subsequently  to  the  enlai^gemeot  and 
appointment  of  the  umpire,  the  parties  attended  before 
the  arbitrators.  It  was  sworn  by  Hunt  and  Hamr, 
that  they  had  privately  examined  Tildone  at  a  meeting 
as  to  his  ability  to  pay  a  certain  snm  in  which  he  was 
ed:  HeM  ^hat  '"^debted  to  Hick;  that  they  believed  that  the  solicitor 
the  parties,  of  Ocey  was  informed  of  that  meeting;  that  they  alao' 
S'SfelT^s  *^^  ^  CottereU  who  was  Ae  solicitor  of  Hide,  to 
and  having 

afterwards  attendtdf  oould  not  sow  make  any  objection  on  tbo  gnmnd  of  the  oh 
largement  of  the  time,  having  been  made  before  the  appointment  of  the  umpiit. 

Notice  was  given  to  one  of  the  parties  to  attend  at  a  meeting,  for  the  purpose  of 
taking  instructions  for  the  award,  arid  at  that  meeting  that  party  did  not  attend; 
but  the  other  party  attended,  and  was  examined  privately.  On  the  evidence  which 
he  then  gave,  the  amount  he  was  to  pay  was  decreased  by  the  arbitrators  :  Held, 
that  this  private  examination  of  the  party  in  his  own  favour  was  incorrect,  and  that 
the  award  must  therefore  be  set  aside. 

aUend 
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attend  the  me^g  to  take  iastniotioiis  for  the  aword;       ISIfl. 
that  at  the  tiiQe  of  the  me^tingi  as  Oveg^$  soUcitor  did  ^     -  — ^ 
not  attend^  they  refused  to  admit  Coiierels  that,  on  this     of  Bkcs; 
private  eMminatioD,  they  found  that  TiUtone  possessed 
but  a  very  sm^il  proper^,  and  in  consequence  thereof 
they  made  %  deduction  (rom  the  amount  in  which  TikUmit 
was  indebted  to  Hick. 

Bosangt4et  Serjt*  on  a  former  day  had  obtained  a  rule 
sill  to  set  elide  the  award,  on  the  following  grounds* 
among  others,  iv«.  1st,  that  the  arbitrators  could  not, 
under  the  agreement,  enlarge  the  time  until  after  the 
appointment  of  an  umpire;  and,  2dly,  that  the  arbi-- 
trators  could  not  thus  privately  examine  Tibtane  without 
giving  notice  to  the  other  parties  of  their  intention  to 
hold  a  meeting  for  the  purposis  of  receiving  evidence. 

Copley  Seijt.  now  shewed  cause.  As  to  the  first  ob: 
jection,  the  only  thing  requisite  by  the  reference  was, 
that  the  umpire  should  be  appointed  previously  to 
talcing  into  consideration  the  matters  in  diffiereuoe^ 
which  did  not  prevent  their  eolargtment  of  the  time. 
Beside^  the  parties  must  have  known  the  time  <^  the 
umpire's  appointment,  which  was  not  until  the  2  J  st  Jub^, 
and  they  must  also  have  known  that  the  original 
time  expired  on  the  X^tJune.  Th^  must,  therefore, 
haye  been  aware  of  the  grounds  of  this  objection  when 
they  afterwards  attended  before  the  arbitrators ;  and  by 
such  attendance  they  waived  this  objection*  As  to  the 
second  objection,  that  the  arbitrators  privately  examined 
TUskme^  as  he  was  a  party,  not  a  witness,  and  as  the 
arbitrators  had  given  notice  of  their  intention  to  hold 
a  meeting,  they  had  a  right,  under  the  circumstances, 
to  examine  him  separately. 

Dallas  C.J.  As  to  the  first  objection,  it  appears 
that  the  parties  were  aware  of  it  at  the  time  they  were 

before 
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1819.  before  the  arbitrators ;  and,  having  gone  before  them 
\^^^  .  with  this  knowledge,  they  roust  be  taken  to  have  waived 
of  Hick.  ^^^  objection,  and  the  Court  will  not  now  interfere. 
As  to  the  second  objection,  it  cannot  be  considered 
that  when  the  solicitor  of  one  party  has  notice  of  a 
meeting  to  take  instructions  for  an  award,  and  the 
other  party  does  not  attend,  the  arbitrators  may  exa- 
mine a  witness  at  that  meeting.  A  party  examined 
must  be  considered  at  least  as  a  witness ;  it  camot  he 
contended  that  it  is  just  to  allow  a  par^  who  is  sofiered 
to  become  a  witness  in  his  own  cause^  to  furnish  evidence 
at  the  expcnce  of  the  other  parties  to  the  reference^  in 
their  absence.     The  rule  must  be  made  absolute. 

Park  J.  It  would  be  quite  contrary -to  justice^  mder 
the  circumstances  of  this  case,  to  hold  that  Tihtone  was 
well  examined  in  the  absence  of  the  other  parlies  in- 
terested. 

BuRROUGH  J.  The  examination  of  the  party  in  this 
case  has  been  conducted  in  a  manner  contrary  to  the 
rules  for  the  regulation  of  evidence  adopted  either  by 
courts  of  law  or  equity,  and  I  feel  myself  bound  to  pro- 
test against  such  a  proceeding. 

Richardson  J.  concurred. 

Rule  absolute. 
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1619, 

Doe  dem.  Williams  v.  Richardson.  i^#^«  x* 


'T^HE  rule  of  reference  to  arbitration  in  this  case  recited  An  action  of 

an  action  of  ejectment  and  notice  of  trial  in  the  coanty  ejectment  wis 

of  York,    The  reference  was  confined  to  that  action,  arb'm^ion 

and   stated   that  if  the  arbitrator  should   award  that  and  the  re- 

the  Plaintiff  had  any  cause  of  actSon,  be  should  have  ^«nce,  whkh 

i*  1  ..        .1.1        til  .   wa«  confined 

costs  as  in  a  court  of  law;  but  if  he  should   award  to  that  action* 

otherwise,  then  the  Defendant  was  to  have  his  costs.  «t*ted,  that  if 
The  arbitrator,  by  his  award,  directed  that  the  Defend-  ^q^i^^  award 
ant  should  give  up  the  premises  to  the  Plaintiff;  that  that  the  Plain- 
he  should  pay  the  costs  of  the  action,  and  pay  4/.   \s.  *™"*<^*ny 
for  the  loss  of  rent  during  the  time  he  held  over;  but  tion>  he  should 
did  not  award  that  the  Plaintiff  had  any  cause  of  action.  |**^e  coit«,  at 
The  arbitrator  also  directed,  that,  on  performance  of  the  j^^^    <|*|^^ 
awards  each  of  the  parties  should,  at  the  charges  of  each  arbitrator,  by 
other,  execute  releases  from  the  befrinninir  of  the  world        *T*Il^*^ 
to  the  day  of  the  date  or  the  award.  fendant  to  de- 

liver up  the 

Blosset  Serjt.  now  shewed  cause  against  a  rule  nisi  for  S^lThTconi 
an  attachment  for  the  sum  of  4L  Is.  and  costs,  which  had  of  the  action, 
been  obtained  by  HuUock  Serjt.  in  the  last  term.    First,  ^'^  *  ^^  ^ 
the  arbitrator  by  his  award  has  assumed  to  give  to  the  Plaintiff  for 
Plaintiff  his  costs;  but  he  has  not  found  that  the  Plain-  the  Iom  of  rent 
tiff  had  any  cause  of  action.  Possibly  die  Plaintiff's  right  ^Iq^^  ^^  \y^ 
to  recover  might  have  been  good,  yet  a  wrong  demise  fendant  held 
might  have  been  laid  in  the  declaration,  viz.  before  the  j?*^!!!^^?-* 
right  of  action  accrued;  and  then,  though  the  recovery  of  noted  the 

parties  to  ex- 
ecute general  mutual  releases.  On  a  motion  for  an  attachment  against  the  Defend- 
ant for  the  sum  awarded  to  the  PlaintiiT,  held,  that  the  award  was  in  that  respect 
good,  although  the  arbitrator  did  not  find  in  terms  that  the  FlaintlfT  had  any  cause  of 
acdon  ;  and  also,  that  if  the  award  were  bad  as  to  the  direction  of  toutual  releaaet, 
that  would  not  vitiate  the  whole  award. 

the 
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1819^  the  premises  might  be  right,  the  event  of  the  action  ao^ 
to  have  been  the  other  way.  The  arbitrator  ought  to 
have  found  that  the  Plaintiff  had  a  good  cause  of  actioii. 
Secondly,  after  having  directed  that  the  Plaintiff  was  to 
have  his  costs,  the  arbitrator  an^rds  that  each  party 
Aonld  deliver  to  the  other,  mutaal  releases  of  all  mat- 
tiers  affecting  the  premiaes,  from  die  b^imung  of  the 
world  to  the  day  of  the  date  of  the  award,  wiu^  makes 
the  whole  award  bad*  When  any  thing  ordered  to 
be  done  is  made  part  of  the  oonsideration,  and  to 
depend  upon  thatwhieh  is  not  within  the  ^athority  of 
the  arbitralor,  the  award  fiHk.  1  BolL  Abr.  {a)  Ad 
award  may  be  good  in  part,  and  bad  in  part.  Com. 
Dig.  {b) ;  but  if  the  bad  part  override  the  whoie^  the 
whole  is  bad.  The  award  of  the  mutual  rdeases  is  bsd, 
and  is  part  of  the  consideration;  and  therefore  the  award 
ftila  altogether* 

Dallas  C.  J.  It  cannot  be  requisite  that  an  arbitrator 
should  set  forth  in  terms  that  which  is  a  necessary  and 
inevitable  consequence;  viz.  that  the  Plaintiff  had  a 
cause  of  action.  We  are  not  to  assume  a  possible  case  out 
of  the  award,  but  to  intend  every  thing  in  favour  of  it. 
I  think  the  award  is  good,  except  as  to  that  part  wkicii 
relates  to  the  release.  The  award  is  not  vitiated  by  the 
surplusage,  and  the  Defendant  is  bound  to  perform  it  by 
paying  this  money. 

Park  and  Burrouoh  Js.  concurred. 

Richardson  J.  It  may  be  understood,  if  neoessarjr, 
that  the  rdeases  directed,  mean  releases  of  all  matters 


(a)  25^.1.45*  (*)  ^rifitrament9E.  i^ 

relating 
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rdating  to  the  matters  in  the  submnsion  to  reference;  1819* 

but  if  that  part  be  bad,  it  cannot  vitiate  the   whole  1^- '  ^  -  ' 

J  Doe  (fcm, 

award.  WiLUAMa 

Rule  absolute  for  attachment  for  non-payment  of  v. 

the  sum  awarded  and  costs;  the  attachment  to  ^^^^^^^^' 

lie  until  Monday  in  the  office. 


Parker  and  Another  v.  Biscoe.  Feb.  3, 


y4SSUMPSIT  to  recover  the  residue  of  the  purchase  A  will  is  re- 
money  (^certain  estates  in  the  parishes  of  Tacklei/i  ^^^^^  ^ 
Cuddesdortf  and  Denton^  in  the  county  of  Oxford^  which  ^^ .  ^^ 
bad  been  purchased  by  the  Defendant  from  the  Plaintiffi,  where  a  testa- 
-at  a  sale  by  public  auction.    The  Defendant  had  paid  &  '^n  d   **  d 
deposit,  and  undertaken  to  pay  the  residue  of  the  pur-  his  esutes  to 
chase  money,  on  or  bdbre  a  given  day,,  on  having  a  *"*.^*!^  ^^ 
good  title  to  the  premises.     The  Defendant  pleaded  the  \^  xx\^  ^^  ^f, 
general  issue;  and,  upon  the  trial  before  Gibbs  C.J.  at  tcrwarda  by  a  , 
Westminster^  at  the  sittings  after  Easter  term,  1817,  the  i^thati^Aicc 
Bufficiency  of  the  title  tendered  by  the  Plaintiffs  being  making  his 
the  only  point  in  dispute  between  the  parties,  a  verdict  ^»  certain 

had  been  de- 
viled by  the  brother  of  the  testator  to  him  for  life,  with  remainder  to  his  (the  testa- 
tor's) childrra  and  their  issue,)  revoked  the  devise  of  the  esAtes  mentioned  in  his  wUl 
to  his  eldest  son,  and  declared  that  a  proviso  contained  in  his  will  should  be  ex- 
tended so  at  to  comprehend  the  estates  limited  by  the  will  of  his  kother,  and  to 
prevent  the  estates  settled  by  the  will  of  the  testator  from  going  with  the  estates 
limited  by  the  will  of  his  brother  :  It  was  held,  that  the  codicil  did  not  operate  as  a 
republication  of  his  will,  nor  as  a  devise  by  implication  or  confirmation  of  the  de< 
vise  of  the  lands  comprised  in  the  will  of  the  brother. 

9*  A  fine  of  all  the  lands  within  a  certain  parish  is  sufficient  to  iaclude  a  manor 
within  that  parish,  although  not  mentioned  by  name. 

was 
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1^19/  was  taken  for  the  Plaintifis,  subject  to  the  qpinion  of 
the  Court,  as  to  the  sufficiency  of  thetitle^  upon  the  ibi- 
lowing  case. 

Sir  John  JVhalUy  Smythe  Gardiner^  Bart.,  by  inden- 
tures of  lease  and  release^  dated  respectively  the  2d  and 
8d«A<fy,  1787>  executed  upon  his  marriage  with  Mik 
Martha  Newcome^  settled  certain  hereditaments  at 
Tackley^  and  Cuddesdon^  and  Denton,  in  the  county  of 
Oxfordy  and  all  other  the  hereditaments  of  him  the  said 
Sir  John  W.  &  Gardiner  situate  at  TackUy,  Cuddtsdcmj 
and  Denton,  to  the  use  of  himself  and  his  heirs  until 
marriage;  then  to  the  use  of  himself  for  life;  and, 
after  his  decease,  to  the  intent,  that  in  case  his  intended 
wife  should  survive  him,  she  should  have  for  life  an 
annuity  of  800/.,  in  lieu  of  dower,  with  the  usual 
.  powers  of  entry,  distress,  and  perception  of  profits;  and, 
subject  thereto,  to  trustees,  their  executors,  adminis- 
trators, and  assigns,  for  91)  years,  to  commence  froBi 
the  decease  of  the  said  Sir  John  W.  S-  Gardiner,  in  trust 
for  better  securing  the  said  annuity  of  8001. ;  and,  sub- 
ject to  the  said  term,  to  the  use  of  the  said  Sir  John 
JV.  S.  Gardiner,  his  heirs  and  assigns.  Sir  John  fT.  & 
Gardiner^  at  the  time  of  making  the  said  settlement, 
was  seised  in  fee  of  the  said  estates. 

There  is  a  hamlet  in  the  parish  of  Cuddesdon,  called 
Wheatley,  and  a  manor  by  reputation  called  the 
Manor  of  Wheatley,  which  extends  over  the  whole 
hamlet;  but  there  are  no  copyhold  tenants  within 
JVheatla/,  nor  any  freehold  tenants  holding  of  the  said 
manor.  Sir  John  JV.  &  Gardiner,  at  the  time  of  the 
said  settlement,  was  seised  in  fee  of  lands  within  the 
said  hamlet,  and  also  of  the  said  reputed  manor ;  and 
by  his  will,  dated  the  13th  Jpril,  1795,  duly  executed 
to  pass  real  estates,  after  directing  his  debts  to  be 
paid,  and  bequeathing  certain  pecuniary  legacies,  he 
devised  the  estate  at  Tackley  to  his  wife.  Lady  Martha 

Gardiner^ 
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CUtrdiner  and  her  assigns,  for  her  life ;  and  he  also  gave 
ber  and  her  assigns  for  her  life,  one  annuity  or  clear 
yearly  rent  charge  of  200/^  (in  addition  to  the  8Q01. 
which  she  would,  in  case  she  survived  him,  become  in- 
titled  to  by  virtue  of  her  marriage  settlement,)  and 
charged  the  said  additional  annuity  upon  aU  .his  lands 
and  hereditaments,  within  TacUey^  Cuddesdon^  and. 
Heni&th  which  were  by  the  snid  settlement  made. subject 
to  the  rent  chai*ge  of  800/., .  with  the  usual  power  pf 
eotry  and  distress  upon  the  lands  charged  therewith, 
in  case  of  npn-payn^ent  thereof;  and  the  testator  also 
gave,  and  devised  all  his  lands  and  hereditaments  at 
Tacikj^f  then  in  his  own  occupation,  (after  the  decease 
of  bis  wife,  and  in  the  mean  time  subject  to  her. 
life-estate  therein,)  and  also  all  other  bis  lands  and 
hereditaments  in  Tackky^  Cuddesdan^  and  Denton^ 
(subject  to  the  rent  charges  of  800/.,  and  200/.,)  and 
all  other  liis  real  estate  whatsoever,  to  Sir  WilUam , 
Henry  Ashhun-U^  his  heirs  and  assigns  for  ever;  to  the 
use  of  his  (the  testator's)  first  and  other  sons  suicces- 
sively  in  tail  male ;  witli  remainder  to  the  use  of  his 
daughters,  as  tenants  in  common  in  tail  general;  with 
remainder  to  the  use  of  his  (the  testator's)  brother, 
James  WhaJUe^  and  his  assigns  for  his  life;  with  re^ 
mainder  to  the  use  of  James  WhaUejf^  the  cmly  9on  of 
the  testator's  brother,  the  said  James  fVhattey^  by  his 
late  wife,  Elixabeih^  deceased,  and  his  assigns,  Sat  bis 
life;  with  remainder  to  the  use  of  the  first  and  other 
sons  of  James  WhaUey  the  son  successively  in  tail  male^ 
with  divers  remainders  over. 

By  indenture  of  covenant,  dated  the  12th  May^  17^6, 
between  Sir  Jchn  W.  S.  Gardifier  and  Lady  Gardiner 
of  the  one  part,  and  G«  Gostling  and  Henry  Neaxome 
of  the  other  part,  reciting  the  settlement  made  upon 
Sir  Johri%  marriage;  and  that  Sir  JfAn  and  Lady  Gar^ 
diner  were  desirous  of  exonerating  the  premises  at  Taqk^ 

Vol.  VIII.  3  A  ley 
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%  from  the  payment  of  the  rent  charge  of  SOt't,  seenred 
for  the  jointure  of  Ladj  Gfir^iner^  in  c^se  she  iJiouM 
survive  SirJo//«;  and  that  the  same  should  from  ihctiof^ 
forth  be  exclij**ively  charged  on  tl*e  prenii5c«  at  Cuddi^ 
don  and  F}enUm^  which  being  free  frtmi  all  incumbranow 
ami  of  the  annual  value  of  1 150/.  and  upwards,  wo«id 
afford  an  ample  security  for  pHytnent  tkercofi  &w  Jokm 
covenanted,  and  Ludy  Gardhier  ix>n&ented  and  agreed 
with  George  Goatling  and  Henrt/  Newcome  to  levy  lo 
tbem  a  fine  sur  conmance  de  droits  come  ceo^  S^  of  ail 
the  said  lands  and  hereditaments  in  the  several  paridifi 
of  TackUtfi  Cuddesdofh  and  Denton^  and  of  all  otlier  ike 
premises  Hubjected  to  the  payment  of  the  r^t  char|Ke  df 
SOO/.  And  it  wm  thereby  declared  and  agreed  that  ^ 
Ane  shduld  enure  to  the  uses  thereiiiaA«r  declared,  m 
as  to  the  premises  at  Taeklmf^  to  the  use  of  Sir  JoJK 
hJ6  heirs  and  assignii  for  ever^  freed  and  discharged  ^ca 
the  said  annuity  or  yearly  rent  charge  of  800/.  and  ail 
powers  and  remedies  for  recx>vering  the  same*  And  a* 
to  the  premises  at  Cuddesdan  and  Denton^  aud  all  other 
the  premises  agret^d  to  be  comprized  in  the  liatd  fine, 
whereof  no  use  was  therein  declared,  to  the  same  tist*^ 
and  charged  in  the  same  manner,  and  subject  to  ch«iaiiMi 
powers  of  distress  and  entry,  and  the  same  lerni  of  yar* 
as  by  the  mid  settlement  were  limited  and  declared  of 
and  concerning  the  whole  of  the  premises. 

Sir  John  W.  S.  Gardiner,  previously  to  the  ckte  of 
his  will,  but  after  the  date  of  his  marriage  beltkDiail« 
purchased  two  gtnall  farms  in  Tacklof,  which  were  «ISK 
veyed  to  him  in  fee,  but  which  were  not  iJichided  lo  the 
last  deed  nor  in  the  fine- 

The  reputed  manor  of  IVkeattey  wm  not  named  in 
the  last  mentioned  deed  nor  in  the  fine,  which  was  duly 
levied,  as  of  Eailer  term,  36  G,  3.  in  which  Gtf^rgi 
Gosiling  and  Hemyf  Newcome  were  Plaiiilifi*!*,  ««d  Sir 
John  W.  S.  Gardin^  and  Martha^  his  wiJS&,  were  De- 
V  feraantii 


" 


L 


IN  TMK  PlfrW-NINTfH   YfiAk  OF  GEORGE    III.  TtA 

fbrcianU,  of  messaages  and    lands  in  the  parisheft  of 
TTackky,  Cudiesdofi,  and  DerUon. 

Sir  John  W.  S.  Gardiner  died  on  the  18th  November^ 
llSlj  without  issue,  leaving  James  WhaUey^  his  bro- 
ther^  and  heir  at  law,  and  without  having  revoked  or 
altered  bis  will  otherwise  than  by  the  Operation  of  the 
aoid  fine,  and  sebed,  together  with  other  red  propertyi 
of  thfe  said  estates,  devised  or  intended  to  be  deviled 
by  bis  said  wilL 

James  WhalUy^  the  brother  of  Sir  J^n,  by  bis  will, 
ikted  the  Sd  JtJ^  179^^  previons  to  the  death  of  his 
brother,  and  ddly  executed  to  pass  real  estates,  de* 
vised  all  his  real  estates,  except  certain  copyhold  estiites 
therein  roentionedi  subject  as  therein  tnenticmed,  t6 
trustees,  their  heirs  and  assigns,  to  the  use  o^  o^  itt 
trust  for  his  eldest  son  James  Whalley  and  bis  assigns, 
during  the  term  of  his  life,  without  impeachment  of 
waste,  (except  as  therein  mentioned,)  with  remainder 
to  trustees,  and  therr  heirs,  during  the  Hfe  of  bis  said 
80B,  in  trust  to  preserve  the  contingent  remaihd^s,  with 
remainder  to  the  first,  second,  third,  fourth,  fifth,  aYid 
all  and  every  other  the  son  and  aons  of  tiie  body  of  hi« 
said  son  Jaines  WhaUey  lawfully  issuing,  auccessivdy  hi 
tail  male,  with  divers  remainders  over* 

The  last  mentioned  testator,  soon  aiier  the  death  of 
his  brother  Sir  John  fV.  S.  Gardiner^  made  the  ibiiotr- 
ing  codicil  to  hb  wrii : 

*'  This  is  a  oodioil  to  be  annexed  imto  and  tak^n  as 
part  of  the  hist  ^ill  and  testament  of  me  Sir  James  JVhaU 
ley  Smythe  Gardiner^  Burt  (lately  Jmies  WhaUey^  Esq.) 
Whereas,  by  the  death  of  my  late  brother  Sir  Jeitn 
W.  S.  Gardiner^  Bart,  wkhout  issue,  I  am  become  en- 
titled for  life  to  certain  estates,  hereditaments^  and  pr^ 
miaes  mention^  m  the  last  #iH  mi  t^tameht  of  Sir 
flWiatk  OanUftirf  Bart,  de^eai^,  utid^r  nfd  bf  HfHitA 
S  A  2  of 
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lAIt.'      of  the  same  will,  with  remainder  to  my  first  and  other 
sons  in  tail  male,  with  divers  remainders  over  in  favor 
of  my  issue,  by  which  event  the  said  estates,  heredita- 
ments and  premises,  will  upon  my  death  descend  and 
go  to  my  eldest  son  Jamei  WhaUey :   I  do^  thereibre, 
consistently  with  my  said  will,  revoke  and  annul  the 
limitation  therein  contained  of  my  estates  and  heredita- 
ments in  favour  of  my  said  son  Jamet  fVhalUy^  it  being 
still  my  will  and  intention  that  my  said  estates  and  he- 
reditaments in  my  said  will  mentioned,  shall  not  be 
held  and  enjoyed  by  any  one  of  my  sons  and  daughters, 
or  his,  her,  or  their  issue,  together  with  the  said  estates 
and  hereditaments  so  as  aforesaid  limited  by  the  wOl 
of  the  .said  Sir  WUliam  Gardiner  deceased,   as  more 
fully  .and  particularly  expressed  in  the  clause  or  proviso 
in  that  behalf  in  my  said  will  contained.     And  whereas, 
the  said  Sir  John  WhaUey  Smith  Gardiner  hath  in  and 
by  his  last  will  and  testament  limited  several  estates 
and  hereditaments  therein  mentioned,  at  TacUey^  in  the 
county  of  Oxford^  and  elsewhere,,  to  or  in  fiivor  of  me 
for  life^  with  remainder  to  or  in  &vor  of  my  diildren 
and  their  issue^  in  such  manner  as  therein  specified; 
and  it  being  also  my  will  and  mind  that  my  said  estates 
and  hereditaments  in  my  said  will  mentioned,  and  which 
are.  situate  in  the  county  oS  Lancaster^  shall  not  be  held 
or  enjoyed  by  any  one  of  my  said  sons  or  daughters, 
oc  his,  her,  or  their  issue,  together  with  the  said  estates 
and  hereditaments,  limited  by  the  will  of  the  said  Sr 
J$hn  W.  S.  Gardiner^  deceased,  until  or  before  the  ul* 
timate  remainder  or.  reversion  limited  in  and  by  my 
said  .will,  shall  take  place  or  come  into  actual  possession; 
I  do  therefore  will  ,and  declare,  that  the  said  clause  or 
proviso  contained  in  my  said  will,  shall  be  extended 
aad  enlarged  so  as  to  comprehend  the.  said  estates  and 
hereditaments  limited  by  the  will  of  the  said  Sir  J<An 
W.  &  Gardiner,  as  well  as  those  limited  by  the  will  of 

the 
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the  said  Sir  William  Gardiner^  and  for  presenting  my     ^  l^l^y 
said  estates  and  hereditaments  in  and  by  my  said  will 
directed  to  be  settled  from  going  with  the  said  estates 
and  hereditaments,  limited  by  the  will  of  the  said  Sir 
Jokn  II'.  S.  Gardiner^  exactly  in  the  same  manner  as  is 
provided  by  the  said  clause  or  proviso  with  respect  to 
Che  estates  and  hereditaments  limited  in  and  by  the  will 
of  the  said  Sir  William  Gardiner.     I  do  also  will  and 
declare,  that  such  of  my  said  children  as  may  happen 
to  be  entitled,  under  my  said  will  and  this  codicil,  to  my 
said  estates  and  hereditaments  in  my  said  will  directed^ 
to  be  settled,  shall  be  considered  as  an  oldest  ehild,  so 
iiir  as  to  prev^it,  and  for  the  purpose  of  preventing' such 
child  from  being  entitled  under  my  said  vrill,  (in. the 
same  manner  as  is  therein  provided  with  respect  to  my 
oldest  child,)  to  any  part  of  the  money  to  arise  fromr 
the  sale  of  my  copyhold  estates  therein  mentioned,  or 
my  personal  estate ;  and  also  from  being  entitled  to  any 
share  or  part  of  the  sum  of  60002.  directed  to  be  raised 
by  the  settlement  made  upon  my  marriage  with  my  ^ 
present  wife:  and  I  do  hereby  limit  and  appoint  of  and 
concerning  the  said  60002.  accordingly,  and  intending 
that  in  all  other  respects  the  same  shall  go  and  be  di-* 
▼ided,  as  mentimied  in  the  said  settlement'' 

The  said  Sir  James  W.  S.  Gardiner  died  on  the  2l8t 
August,  1805,  without  revoking  or  altering  his  said  will 
and  codicil,«leaving  James  Whalley,  Esq.  (now  iSr  James 
W.  S.  Gardiner,)  his  eldest  son  and  heir  at  law. 

By  indentures  of  lease  and  release,  dated  respectively 
the  30th  and  3ist  Jisfy,  1807>  made  upon  the  marriage 
of  the  said  Sir  James  W.  5.  Gardiner,  reciting  that  he 
was  then  seised  of  or  well  entitled  to  an  absolute  estate 
of  inheritance  in  fee  simple  in  possession,  of  and  in 
divers  lands  and  hereditaments,  situate  (among  other 
places)  at  Wheailey,  Tackley,  Cuddesdon,  and  Denton : 

3  A  3  And 
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ISliL  And  al«a  reciting^  thnt  a  trait y  of  marri4|^  hmi  fm 

some  tiiHG  been  currted  on  between  htm  and  Franc^i 
Mosim/  i  il  wm  wiitiessedj  that  in  comader ation  of  the  mid 
Hitcmied  Qiarngj^^,  the  *aid  Sir  Ja/^t^  Ifl  S.  Gar^/iiz^  did 
gffiijt,  release,  aniJ  oonfuin  unto  the  tritste€«»  ihcir  hem 
atid  ai^^igns,  (among  ather  lierodiiam^U^)  41  ib«  b?r^ 
dit^oients  at  IVheatle^^  Tackk^^  Cuddesdon^  and  Dtuim^ 
(being  the  estates  comprized  in  the  will  of  the  said  Sir 
John  W*S.  Gardirwr^  deceased  J  to  tiold  the  same  iintotJicm, 
their  heir^  and  asiigne,  to  the  uj^e  of  the  said  Sir  Jawm 
JK  S.  Gardiner^  until  the  iaid  intended  marriage  aboald 
be  aoleninix^,  and,  after  the  aolemntzation  ther^o!,  la 
dif  tiH^  of  the  »atd  bir  James  H\  S*  Gardisicr  and  hij 
a«4ign3,  for  hits  hfe,  sam  waat«^  witit  remainder  to 
the  uee  of  the  taid  tru^teei,  and  Uidr  heir«  daring  bis 
lif^  in  irttst  tu  support  contingent  remaiiidei^  acid 
after  Im  deceaiie  to  the  u^^e  of  the  firsst  and  evtry  uthtir 
9on  of  tho  body  of  &aid  Sir  Jamet  W>  S.  Gardiner,  on 
the  l^ody  of  said  Frances  Mmieif  to  be  bagoOati,  mm- 
cesfeively  in  tail  male,  with  divers  remainders  0i?er- 

And  it  was  by  thi^  iaid  indenture  of  reic^^  pra- 
Tided  and  declaredi  thai  it  should  be  lawful  for  tha 
trustees,  and  the  ^nrriyor  of  them,  and  the  executoim 
or  administratora  of  such  survivor,  at  any  timm  or 
times  thereafter,  at  the  jomt  request,  and  by  the  jw^ 
direction  of  Sir  James  W*  S*  Gardirutr  and  Fmmm 
Alofla^  during  their  joint  lives^  and  after  the  deceMC 
of  the  said  Frances  Mosla^^  then  at  the  requ^t  aai 
by  the  direction  of  the  said  Sir  Jam^s  1^1  S,  Gar^tmer 
alone^  (testi^ed  by  some  writing  under  tbdr  re^pectitfi 
fiands  and  seal,  or  hand  and  seal^  attested  by  two 
or  more  credible  witnaiiges,)  to  dispose  of  und  ooitwr 
either  by  way  of  absolute  %nk  or  in  exchange,  or  by 
sonie  assurance  or  a«°uraiic€»  in  ihu  nature  of  mi  ex- 
change ibr  or  in  lieu  of  othei  freehold  hevodkiiiicEics, 
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mil  or  any  part  or  parte  of  the  manors  and  other  here-  ^  IfittP* 
^itaiDents  thereby  released,  with  the  usual  provisions 
fer  iuvesting  the  money  to  avise  by  the  sale  of  Uie  hewe^ 
ditaments  in  the  purchase  of  other  estates,  and  foir  con* 
veying  the  purchased  estates  and  those  received  in  ex* 
ciiAnge,  to  the  subsisting  usea  of  the  seltlenaen^  and 
£of  dischaiging  p«rohasers  front  seeing  to  the  applic»> 
tion  of  their  pnrchase  monies. 

The  estate  sold,  was  oomptiztd  ia  the  seitleoient 
^  the  Sd  and  dd  Mjfi  i787,  and  is  sicaale  in  the  pa* 
riehss  of  TmMe^^  CtMndat^  and  D&dm^  and  a  smaU 
fiarl  thereof  is  in  the  said  hamlet  of  WkeaUeif^  in  the 
aaid  parish  otCuddesdMi,  and  was  sold  under  tbepovims 
roKTved  to  the  Pbuntift  by  the  settlement  of  the  Slst 
•Jiilj^i  1807,  at  the  joint  reqnest  and  hy  the  joiaft  direc- 
tion of  the  said  Sir  James  W^  &  Oardiner  md  Fran- 
^€^9  his  wife)  made  according  to  the  form  prescribed  hy^ 
the  same  settkment. 

The  question  for  the  opinton  of  Aa  Court  iam^  «»he- 
ther  the  Plaintiis  were  entilled  to  teooTeri 

Bcmnfuei  Serjt.  far  the  Plainlifi.    If  there  be  My 

^kmht  upon  the  couitniction  of  the  aefeval  insHnai— ii 

•contained  in  the  case^  the  Haintifs  are  entitled  tb  the 

hoiefit  of  it,  as  they  daim  as  heanDat  hm    There  are 

Are  points  to  be  argued,  1st,  whether  define  letiedih 

I796»  and  the  deed  deekrh^p  4he  uses  of  the  ine 

dbctid  a  ramaftioiiof  the  Witt  of  Sir  JbJbi  IFw&  Garw 

Jiagr.    And  if  so^  then  «dly,  whether  the  oodkil  to  the 

wtttoffKr  Jamei  W.S.Gardimr  amounled  to^  or  had 

the  eAct  of  a  republication  of  each  will  of  Sir  Janm 

W.  &  Gardiner^  so  as  to  sutyeot  the  estates  in  ToMejf, 

Den^n^  and  Cuddesdon^  comprised  in  the  ine  of  1796> 

to-  the  devises  and  limitations  contained  in  such  will. 

Or,  3dly,  whether  Sir  James  W.  S.  Gardiner^s  codicil 

^  A  4  aroounted 
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lillO.  amomited  to  or  contained  a  derite  by  implication  of  Ae 
estates  at  TaekUyt  Denton^  and  Cuddeadon^  comprised  in 
the  fine.  Or,  4thly,  whether  the  said  codicil  conU  in 
any  manner  be  ccMisidered  as  amounting  to  a  oonfinn- 
ation  or  restoration  of  the  devise  of  the  estates  con- 
tained in  the  will  of  Sir  John  W.  &  Gardtner.  And 
5thly,  whether  as  the  pq>uted  manor  of  Wheatlof  is  not 
mentioned  in  the  fine^  the  lands  situate  in  the  hamkt 
of  WheaO^  passed  by  the  fine. 

As  to  the  first  point,  the  qaattipn  is  no  longer  open 
to  dispute.     The  rule  has  been  laid  down  by  Loni 
Kayon^  in  QoodHtte  v.  (kwen^  (a),  in  wbidi   case  he 
says,  <*  I  take  it  that  the  law  of  the  land  is  now  desrijr 
and  indiqiutably  fixed,  if  at  any  time  it  can  be  fixed, 
that  where  the  whole  estate  is  conveyed  away  to  uses^ 
though  the  ultimate  reversion  comes  back  again  to  the 
grantor  by  the  same  instrument,  it  <^ierates  as  a  rsfo- 
cation  of  a  prior  will/'    That  case  has  been  aioce  ceo- 
firmed  by  the  case  of  Doe  v.  DSnot  (6),  in  which  the 
Court,  referring  to  GoodHile  v.  Otwag^f  decided,  that  if  a 
testator,  after  having  made  his  will,  levy  a  fine  to  such 
uses  as  he  shall  by  deed  or  will  appoint,  and  die  wilhoot 
unking  any  new  will,  the  will  made  prior  to  the  fine  is 
revoked  thereby*     It  is  therefore  clear  that  the  fine 
operated  as  a  revocation  of  the  will  of  SSir  Join^  W.  S. 
Gardiner*    .  The-  second  point,   whether  the    oodicii 
operates  as  a  republication  so  as  to  bring  down  the  will 
to  the  date  of  the  oodkil,  appears  as  dear  as  the  former 
point.     In  GooAkle  v.  Mereditk  {c\  Lord  EOefAoroit^ 
states,  that  the  effisct  of  a  codicil  has  been  settled  in  a 
series  of  cases,  the  eflect  of  which  is  to  give  an  operation 
to  the  codicil  J9^  «r,  and,  independently  of  any  intention, 
so  as  to  bring  down  the  will  to  the  date  of  the  codicil, 
making  the  will  speak  as  of  that  date,  utiless  indeed  a 

(«)  7  r.  R.  419.  (A)  a  ^.  ti.  401.  (t)  %  M.^S.5' 

contrary 


IK  THE  Fifty-ninth  Ysar  of  GEORGE  III.  tOSi 

contrary  intention  be  shewn,  in  which  case  it  will  repel 
that  effect     Sach,  he  continuesi  was  the  case  of  Bowes 
y.  Somes  {a)i  where  the  codicil  devbed  the  said  lands; 
which  word  said  was  considered  by  the  Judges  as  con- 
trolling the  effect  and  operation  of  the  codicil,  confining 
it  to  those  lands  which  would  have  pas^  under  the 
will  as  it  originally  stood,  and  not  extending  the  will  to 
all  the  lands  at  the  date  of  the  codicil.     This  is  a 
stronger  case  than  Boaoes  ▼•  Bowes,  in  which  the  general 
rule  was  admitted.    There  Lord  Eldon  says,  that,  al- 
though a  republication  of  a  will  of  lands  certainly  speaks 
as  of  the  time  of  the  republication,  yet  that,  in  all  cases 
of  that  kind  which  had  come  before  the  Courts  for  de- 
cision, the  only  question  had  been,  whether  the  parti- 
cular case  was  or  was  not  within  the  general  rule.    He 
also  observes,  that  wherever  a  question  of  this  kind  has 
arisen,  those  who  had  to  solve  the  question  had  usually 
done  so  by  satisfying  themselves  respecting  the  intent  of 
the  testator.    The  codicil  recites  the  will  of  Sir  Wittiam 
Gardiner^  by  which  lane,  were  limited  to  himself  for 
life^  with  remainder  to  his  children  and  their  issue;  and 
then  the  testator  revokes  the  devise  in  his  own  will  in 
&vour  of  his  son  James   JVhaUey.    This  part  of  the 
codicil  adds  nothing  to  the  will,  but  merely  revokes  it 
as  to  the  limitations  to  his  eldest  son.     By  the  codicil 
he  then  recites,  that  the  said  Sir  John  fK  S.  Gardiner 
hath  by  his  last  will  limited  several  lands  at  TacUe^j  in 
the  county  of  Oxford,  or  elsewhere^  in  favour  of  the 
said  Sir  James  W.  &  Gardiner  and  his  children,  and 
their  issue;  and  it  being  his  will  that  his  said  estates 
in  his  will   mentioned,  and  which  are  situate  in  the 
coun^  of  LancasUr,  should  not  be  held,  &c.     Now, 
this  revocation  can  only  extend  to  lands  in  his  will,  an^ 
lands  in  the  county  of  Lancaster^  thereby  expressly  con-* 

(«)  %Bou  liPuiL  500. 

fining 
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iftift  ^  fining  the  operation  of  the  codicil  Co  those  lands,  ind 
negativing  it  as  to  the  lands  in  question.  It  cannot  be 
contended,  that  this  codicil,  which  merely  operates  as  a 
revocation  of  his  ^11  as  to  a  part  of  the  lands  tberebj 
devised,  can  operate  to  devise  other  lands,  that  is,  the 
lands  in  Oxford*  BiMidee,  he  recites,  that  the  lands  in 
Oxford  have  been  disposed  of  in  a  different  way;  so,  be 
not  only  confines  the  codicil  to  the  intentions  eKpresaed 
IB  his  will,  bnt  expressly  recites  that  the  other  lands  are 
disposed  of  akogctker,  supposing  that  he  had  no  power 
over  thenu  [Bit^atAmi  X  I»  «bis  oodidl  there  an 
no  general  worda  esm^tnimg  the  will.]  Every  thing 
teoda  to  revoke^  nedung  (o  confinD«  The  vordi 
are,  *^  consistently  with  my  wilL'*  Now,  what  is 
contended  for  wiU  not  defeat  the  intention  of  the  to* 
tator,  for  it  will  make  these  lands  descend  npon  die  son 
as  heir  at  law,  although  excluded  fi-om  taking  onder 
the  will  and  codicil.  The  third  pointy  whether  tbe 
codicil  can  be  considered  a  devise  by  implication,  can* 
not  require  any  argwnent;  all  implication  is  negatived. 
He  considers  these  hmda  as  already  disposed  of,  and 
treats  them  as  being  out  of  his  power*  The  codidl  was 
made  for  the  simple  parpose  of  taking  away  from  die 
ddeat  aon  a  part  of  what  could  otherwise  have  come  to 
him.  To  the  fourdi  point  the  aame  arguments  applj; 
for  the  codicil  could  not  amount  to  a  ooafirmatiaB  of 
the  brother's  will,  as  all  implieadon  of  confinnatioB  ii 
n^gadved  by  the  drcamstance  of  the  testator  aappocufi 
that  the  lands  were  already  disposed  o^  aad  that  be 
had  no  power  over  them.  For  the  same  reason  that 
the  oodieil  did  not  amonnt  to  a  devise  by  implieation) 
it  cannot  be  considered  a  cobfirmatioiL  As  to  the  iftl^ 
point;  the  reputed  manor  of  Wheaikt/  is  within  the 
parish  of  Cuddesdon,  and  tbe  fme  comprised  lands  in  tbe 
parish  of  Cuddesdon^  and  must  iheretore  have  compre- 
hended the  lands  in  the  reputed  manor  of  Whea^ 

of 
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of  which  iad^  there  ave  ne  copyhold  or  freehold       1619. 
tenants. 

JBloiset  Setjin  for  the  DefiindeBt,.  vm  stopped  by  the 
Court*  they  being  of  opinion  thet  upon  every  point 
which  hod  been  mentioned*  the  Pluintifib  were  entitled 
to  recover* 

Judgment  for  the  Plaindfi. 


DURELL  V.  MaTHESQN.  AA.  4. 

Tens  S^jt.  on  e  former  day  in  thiy  term*  had  ob-  Secmitr  he 

twined  a  rule  msi^  that  the  Plaintiff  should  give  ^^^^JS^ 

security  for  costs,  upon  an  affidavit  stating  him  to  be  a  from  a  ib- 

native  of  5/.  Peiersburgh^  and  resident  there.  itigner  in  the 

^  habit  of  rettd. 

iaginthit 
Copley  Serjt.  now  shewed  cause*  upon  an  affidavit,  country  four 

stating  that  this  was  an  acdon  for  freight  under  a  °""|^  "* 

charter  party ;  that  the  Plaintiff  was  then  gone  to  some 

port  on  the  continentt  but  was  expected  back  soon,  and 

ttptin  his  return*  would  probably  reside  here  for  some 

months ;  that  although  a  native  of  &•  Petersburgh^  he  was 

ID  the  habit  of  residing  in  this  country  for  four  months 

in  the  year*  and  had  done  so  for  the  last  thirty  years ; 

that  he  was  possessed  of  a  large  property,  and  was  well 

able  to  pay  the  costs.     He  cited  Ndsoti  v.  Qgle  («),  in 

which   case  security  for  costs  was  not  required  of  a 

foreigner,  a  captain  of  a  ship,  who  was  in  the  habit  of 

sailing  to  and  from  the  ports  of  this  country^ 

(a)   jtt§i€i  li.  %S3' 

Len$ 
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1819.  I^eng  Seijt.  in  support  of  this  rule.     By  the  affidavit 

on  the  part  of  the  Ddendant,  it  is  averred,  that  the 
Plaintiff  is  a  native  of  St.  Petersburgh^  and  a  resident 
there;  the  Plaintiff  has  not  contradicted  the  &Gt  of 
residence  except  by  circumlocution.  Tb  resist  this 
application,  he  must  directly  n^gatiTe  the  iact  of  his 
residence  at  St*  Peterdmrgh. 

Dallas  C.  J.  In  Hdwn  v.  OgU  the  Court  held  thai 
the  Plaintiff's  case  was  not  distinguishable  from  that  of 
an  English  sailor,  and  the  affidavit  stated  that  the  Plaintiff 
was  never  resident  in  any  particular  place.  Here  it  is 
stated  that  the  Plaintiff  is  domiciled  abroad,  and  that 
statement  has  not  been  directly  answered ;  but,  on  the 
whole,  We  do  not  think  this  is  a  case  in  which  security 
for  costs  can  be  required.  His  residence  in  this  oountiy 
for  a  given  period  in  every  year  is  distinctly  stated. 

Rule  dischaiged. 


M.  3.  Lopez  v.  De  Tastet. 

A  bond  to  ts^  T  N  this  Case  a  verdict  had  been  found  for  the  Plaintiff 

Bnsd  to  be  ^^^  ^^  ^^^  ^^  S7,000/.     A  new  trial  was  afterward 

recovered  moved  for,  and  the  motion  was  acceded  to,  on  con- 

r*  "•T  dition  that  the  Defendant  should  'procure  a  bond  from 

and  the  .                                                            ^ 

GOttioftfae  Messrs.  Glyn  and  Co.  to   secure  to  the  Plaintiff  toe 

action,  b  the  sum  to  be  recovered  by  the  action  and  costs,  in  case  a 

i«tult  of  a  similar  verdict  should  be  given  on  the  second  trial.   The 


pMving  fimOar  to  that  of  the  first  actton>  is  properly  stamped  with  a  35/.  stamp. 
The  Court  win  not  amend  a  rule  for  a  new  trial  by  providing  that  the  action  sbaiu 
not  abate  by  the  death  of  a  party»  where  a  surety  has  previously  entered  into  a  bond 
for  payment, of  the  damages  and  costs  of  the  second  trial. 

hood 
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bond  was  procured  from  Messrs.  G^  and  Co.,  stamped 

with  a  S5s.  stamp.  Lowz 

IK 

HuUoek  Serjt.,  on  a  former  day,  on  an  affidavit  of  De  TAsrvn 
these  facts,  had  obtained  a  rale  nisi  to  have  the  bond 
stamped  with  an  ad  valorem  stamp  at  the  costs  of  the 
Defendant. 

Lens  Seijt.  now  shewed  cause.      There  is   nothing 
stated  in  the  affidavit  to  shew  that  the  stamp  is  an  im- 
proper one.    If  it  had  a  wrong  stamp,  the  Plaintiff 
should  have  made  the  objection  when  the  bond  was 
sent  to  him  for  his  approbation,  which  he  did  not  do. 
The  expenoes  of  procuring  the  execution  which  are 
heavy,  have  been  paid  by  the  Defendant.     The  words 
of  the  statute  are  (a),  *'  bond  in  England^  and  personal 
bond  in  Scoilafidi  given  as  a  security  for  any  definite 
and  certain  sum  of  money;"  now  this  is  not  for  a 
definite .  sum,  for  it  is  to  secure  the  damages  and  costs 
of  an  action,  the  amount  of  which  cannot  be  now  ascer- 
tained.    I4either  can  this  bond  fall  into  the  other  class : 
m.  **  bond  in  England^  and  personal  bond  in  Sootland^ 
given  as  a  security  for  the  repayment  of  any  sum  or 
sums  of  money  to  be  thereafter  lent,  advanced,  or  paid, 
or  which  may  become  due  upon  an  account  current."  (6) 
No  money  has  here  been  lent,  advanced,  or  paid,  nor 
is  there  any  account  current,  neither  is  this  case  within 
the  spirit  of  the  act,  which  contemplated  money  bonds 
only,  and  not  indemnities.     So  far  from. being  a  definite 
sum,  the  Defendant  does  not  mean  that  the  Plaintiff 
shall  have  any  sum  whatever. 

HuUockf  in  support  of  his  rule.  The  sum  of  37,000/. 
was  due  on  the  former  verdict,  and  the  stamp  should 
therefore  be  on  that  amount  at  the  least,  ibr  this  is  suf- 

(«)  5S  G'  3-  <••  184.^.  i56i'  (*)  ^*' 

fici^ntlv 
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IS19.       fioientiy  definite;  the  tnaadm  id  oetfum  eA  fttodi 

reddi  jnaesty  applies  here,  or  if  not  so  oooeidered^  A» 
bond  should  have  a  25/.  stamp  under  the  words  followii^ 
the  last  mentioned  clame,  ^  where  the  totol  amooot  of 
tke  noney  secured,  or  to  be  ultimately  recaverable 
thereupon,  shall  be  uucertain  aad  without  any  limk." 

In  a  subsequent  part  of  the  act  {a\  it  is  enacted^  that 
^  where  any  bond  in  England  shall  be  given  as  a 
aecnritf  ibr  the  performance  of  any  onrenatit  or  agree- 
ment for  the  payment  or  tranafer  of  aoy  sum  of  moB^r, 
lla,  such  bond  ahaU  be  charged  wkh  die  saaae  doty  as 
if  the  same  bad  been  immediatriy  given  for  the  ] 
or  tnuMfer  of  such  anonej,  fcew''  This  is  an^ 
within  this  clause,  and  the  Defimdunt  is  eolMed  to  aa 
efficient  security. 

Dallah  C.  J.  When  the  Court  meiitiiiiie^  the  aeeu- 
rity  to  be  given  in  this  ease,  they  of  course  inteDded 
that  it  fifaould  be  made  upon  a  proper  stamp,  stfid  I 
think  that  the  present  stamp  is  proper.  This  cannot 
be  considered  a  bond  for  a  sum  eertaio^  neither  is  it  a 
bond  for  securing  money  to  be  k«it,  advanced,  or  paid, 
nor  does  it  come  within  the  clause  as  to  bonds  for  the 
performance  of  covenants  for  payment  of  money.  It  is 
a  mere  indemnity  bond,  and  is  properly  stamped.  The 
rest  of  the  Court  concurred. 

Rule  dischmged. 

On  making  this  motion  on  a  former  day,  HtiBockti» 
moved  to  amend  the  rule  of  court,  which  had  been 
made  relative  to  the  new  tritil,  on  an  affidavit  whidi 
stated  that  the  Defendant  had  signified  his  intention  of 
having  a  commission  to  examine  witnesses  abroad,  and 
thtit  a  comtnissMMi  had  left  this  country  to  procure  evi- 
denee  $A  P&riugoly  which  in  all  prc^b$Uty  couki  not 

{a)  Page  1564. 

return 
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return  to  England  for  the  parpoaes  of  the  trial,  until        m9* 

after  next  Mtchadmtu  term^  and  that  the  Defendant  was 

87  years  of  age,  and  infirm.     The  amendment  moved 

for  was,  ttiat  it  might  be  prorided  by  the  rule,  that 

the  suit  should  not  abate  in  the  event  of  the  death  of 

the  Defendant. 

The  grounds  of  the  application  were  to  avoid  ex- 
pence,  the  costs  of  the  former  trial  having  amounted  to 
upwards  of  5000t  Pl^M  ▼.  The  Eari  of  Dor- 
chaUr  (a)  was  mentioned. 

Dallas  Q.  X  That  case  turned  on  difimnt  oinnim*- 
stanees^  nor  was  there  any  guarsnteew  Here  the  parlj 
might  have  stqpukted  for  the  noQ*abatcaient  of  the  suit 
at  firsts  and  then  Gh/ti  and  Ck>.  would  have  considered 
whether  they  would  have  entered  into  the  bond  or  not 
<Hi  those  terms ;  but  the  application  is  bow  made  out  of 
iime^  and  cannot  be  gmnted. 

The  rest  of  tl)e  Court  concurring,  a&  to  the  latter  part 
of  the  motion,  the 

Rule  was  nsfused* 

(n)   7  T.  R.  S29- 


Lewis  v.  Campb£Ll«  /r^^.  4. 


c 


OVENANT  for  quiet  enjoymenL     The  declaration  x.  The  snig- 
stated,    that  on  the  1st  November^    1803,    by  an  neeofsnai- 
indenture  made   between   the  Defendant  of  the  one  |^^  ^  * 

term  for  yean 

may  maintain  an  action  upon  a  covenant  for  quiet  enjovment,  entered  into  by  the 
lessee  with  the  first  assignee  and  his  assigns  upon  the  assignment  of  the  term  to  him* 
2.  If  an  assignee  convert  the  lands  assigned  lo  him  into  pleasure  grounds,  and 
erect  buildings  on  them>  he  cannot  recover  the  value  of  the  improvements  in  an  actioa 
upon  a  covenant  for  quiet  enjoyment^  unless  he  state  the  special  damage  in  his 
declaration  specifically.     Qtutre.     Whether,  if  so  stated^  he  could  recover  ? 

part. 
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l'S19«       party  and  Ber^amin  Corp  of  the  other  part;  (after  re- 
^  L»wa       <^^i"8  ^^^  ^  indenture  dated  the  lat  Jamutry^  1801,  and 
^  made  between  James  Barclay  of  the  one  part,  and  the 

Defendant  of  the  other  part;  Barclay^  for  the  oonoder- 
ations  therein  mentioned,  demised  to  the  Defendant, 
bis  executors,  administrators,  and  assigns,  certain  pre- 
mises, situate  at  ToUeridge^  in  the  county  of  Her^brd^ 
to  hold  the  same  to  the  Defendant,  his  executors,  ad- 
ministrators, and  assigns,  from  the  25th  Marchy   1800, 
for  twenty-one  years,  subject  to  a  proviso  for  deter- 
mining the  said  term,  at  the  end  of  the  first  seven  or 
fourteen  years ;  yielding  and  paying  yearly  to  Bardeofy 
his  heirs,  or  assigns,  the  yearly  rent  of  70<.,  by  equal 
half-yearly  payments ;  and  further  reciting,  that^Cbrp 
had  contracted  with  the  Defimdant  for  the  purchase  of 
several  premises  therein  described,  being  part  of  the 
tenements  above-mentioned,  for  the  residue  of  the  term, 
at  the  price  of  420/.;  and  that  the  Defendant  in  eon- 
sideration  thereof,  had  agreed  to  pay  the  said  ammal 
rent  of  70/.  to  Bardty^  his  heirs,  or  assigns,  and  to 
pay  and  discharge  all  taxes  during  ^the  continuance  of 
the  said  term,  and  to  indemnify  Corpy  his  executors, 
administrators,    and   assigns  therefrom ;)    it   was  wit- 
nessed, that  for  the  considerations  therein  rooitionedy 
the  Defendant  bargained,  sold,  assigned,  and  set  over  to 
Corp^  his  executors,  administrators,,  and  assigns,  certain 
tenements  and  premises  therein  described,  part  of  the 
premises  described  in  and  demised  by  the  said  inden- 
ture of  lease,   and  which  were  tiieu  held  under  and 
by  virtue  of  the  same  indenture  of  lease,  to  have  and 
to  hold  the  same  to  Corp^  his  executors,  administrators 
and  assigns,  thenceforth  for  and  during  all  the  residue 
and   remainder  of  the  said  term  of  twenty-one  years 
therein  then  to  come  and  unexpired.     And  the  De- 
fendant for  himself,  his  heirs,  executors,  and  adminis- 
trators, did  thereby  covenant  with  Corp^  his  executors, 

administrators, 
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{idministrators,  and  assigns^  that  it  should  be  lawful  for  1819. 
Corpj  his  executors,  administrators,  and  assigns,  thence- 
forth'from  time  to  time^  and  at  all  times  thereafter, 
during  the  continuance  of  the  said  term  of  21  years, 
peaceably  and  quietly  to  enter  into  and  upon,  have, 
hold,  use^  occupy,  possess,  and  enjoy  the  said  tenements 
and  premises  thereby  assigned,  with  the  appurtenances, 
and  to  receive  and  take  the  rents  and  profits  of  the  same 
premises,  without  any  let,  suit,  &c.  of,  from,  or  by  the 
Defendant,  his  executors  or  administrators,  or  any  person 
or  persons  whomsoever;  and  free  and  clear,  and  freely 
and  clearly  and  absolutely  acquitted,  exonerated,  re- 
leased, aiid  discharged,  or  otherwise  by  him  the  De- 
fendant, his  heirs,  executors,  or  administrators,  at  his 
or  their  own  costs,  and  charges,  in  all  things  well  and 
sufficiently' protected,  saved  harmless  and  kept  indemni- 
fied of,  from,'  and  against  all  and  all  manner  of  former  and 
other  gifts,  grants,  and  incuinbrances,  at  any  time  there- 
tofore, or  to  be  tliereafter  made^  done,  committed,  or 
suffered,  by  the  Defendant,  his  executors,  or  adminis- 
trators, or  any  other .  person  or  persons :  by  virtue  of 
which  assignment  Corp  entered  upon  the  premises,  and 
became  possessed  thereof;  and  being  .so  possessed  on  the 
2d  January i  1804,  by  a.  certain  indenture  made  between 
Corp  of  the  one  part,  and  the  Plaintiff  of  the  other 
part,  it  was  witnessed,  that  for  the  considerations 
therein  mentioned,  Corp  assigned  to  the  Plaintiff 
the  lands  so. assigned  as  aforesaid;  to  hold  the  same 
to.  the  Plaintiff  his  executors,  administrators,  and 
assigns,  for  .and  during  all  the  residue  of  the  said 
term  of  21  years^  then  to  come  and  unexpired :  by 
virtue  of  which  lastpmentioned  indenture,  the  Plain- 
tiff entered  upon  the  assigned  premises,  and  became 
possessed  thereof.  The  Plaintiff  then  averred  his 
general  ))erformance,  and  assigned  for  breach,  that  he 
Vol.  VIII.  SB    ..  had 
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1819.       had  not,  nor  oovkl  he  fiom  time  to  tame^  end  at  alll 

since  the  ajsignmait  to  him  of  the  said  demised  pre- 
mises,' and  daring  the  continiittnGe  of  the  residae  cf 
Camimll.  the  said  term  of  21  years,  peaceably  and  quietly  hare. 
Sold,  &a  the  aaid  lands  and  premises  so  asagaed  and 
granted  by  the  Defendant  to  Corpf  and  by  Carp  to  the 
Plaintiff  as  aforesaid ;  nor  oonU  he  receive  or  take  the 
rents  and  profits  thereof  without  the  let,  suit,  &c  o^  frosn, 
or  by  the  Defendant,  or  any  person  or  persons  whomso- 
ever: for  that  Bordoy,  after  the  making  of  the  said  first- 
mentioned  xndentnre^  and  dnring  the  said  term  of  21 
years,  to  wit,  on  the  first  day  dUiamury^  1810,  and  eon- 
tinndly  from  thence,  nntil  and  at  the  time  of  the  emotioB 
and  expulsion  thereinafter  mentioned,  had  lawfiil  right 
and  title  to  the  said  premises  so  assigned  by  the 
Defendant  to  Ccrp^  and  by  Corp  to  the  Plaintiff  ai 
aforesaid,  by  reason  of  a  ferfeitore  of  the  said  pre^ 
mises  before  then  committed  by  the  Defendant  for  s 
breach  of  a  covenant  contained  in  the  indentnre  of 
the  ist  Jamutnfj  1601;  and  having  such  bwffal  r^^ 
and  title  to  the  same  premises,  after  the  aasignmcBt 
thereof  to  the  Plaintiff  as  aforesaid,  and  during  the 
term  of  Si  years,  in  the  said  fiiit-«ientioned  indenture 
specified,  to  wit,  <m  the  \i€tiAigits^  181 1,  entered 
into  and  upon  the  same  premises,  with  the  sqspor- 
tenanoes,  and  in  and  upon  the  said  possession  of  the 
Plaintiff  thereof,  and  ^ected,  he  the  Phdntiffirom  and 
out  of  the  possession  thereof  and  kept  and  contiwmd  him 
so  thereof  ejected  fix>m  thence;  whereby  the  FhuttflPhad 
not  only  lost  and  been  deprived  of  the  nse^  benefit,  and 
advanti^  of  the  said  premises  so  aasigned  to  him  » 
afor)6said»  but  had  also  i)een  ibroed  and  oUiged  to^  and 
had  necessarily  paid  divers  sasns  of  money,  anxmntii^ 
tc|[etiicr  to  a  Imge  sum  «f  money,  to  wft,  the  sum  of 
SOOf.,  in  endeavoorii^  to  defend  his  poasession  of  the 
16  prenises 
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promiseB  against  Barclay^  and  had  also  lost  divers  other  1819. 
large  sums  of  money,  in  the  whole  amounting  to  tlie 
sum  of  20002.,  by  the  Plaintiff  paid,  laid  out,  and  ex- 
pefided  in  and  about  the  altering,  improving,  and  or- 
DaiqeDtiQg  of  the  same  premises,  contrary  to  the  form 
and  efiect  of  the  first*mentioned  indenture,  and  of  the 
covenant  of  the  Defendant  by  him  made  with  Corp^ 
ai|d  his  assigns,  in  that  behalf  as  aforesaid. 

The  Defendant  pleaded,  1st,  non  est  factumas  to  hi  s 
ioilenture  of  tlie  1st  of  November^  1803;  2dly,  a  similar 
plea  as  to  C<nj)*B  indenture  of  the  2d  of  Janmrg^  1804; 
Sdly^  that  Barclay  did  not  enter  upon  the  premises  so 
assigiied  as  aforesaid^  nor  did  he  evict  the  Plaintiff 
from  the  possession  thereof;  4tbly,  that  after  the  for- 
feiture, and  before  any  eviction  of  the  Plaintiff  by 
Barelajfy  Barckof  ratified  the  Plaintiff's  title,  and  that 
by  virtue  thereof  he  has  eFer  since  peaceably  held,  and 
still  holds  the  said  lands  so  assigned  to  him  as  aforesaid ; 
and  Sthly,  that  the  Plaintiff  held  and  ^oyed  the  pre- 
mises by  the  leave  or  licence  of  Barclay.  The  Plaintiff 
added  a  similiter  to  the  three  first  pleas,  and  took  issue 
uponjdie  fourth  and  last. 

At  the  trial  before  Bwroi^h  J«,  at  WeHmimler^  at  the 
sittings  after  last  Hilary  term,  evidence  was  given  of  the 
eKecotioo  of  the  deed%  of  the  eviction  of  the  Plaintiff 
by  a  judgment  im  an  action  of  ejectmeqt,  and  of  the 
exeootkm  of  the  writ  of  possession.  A  surveyor  also 
proved  that  several  addi^ons,  consisting  of  coach-houses 
and  ontbuildiii^St  had  been  made  by  the  Plaintiff,  and 
that  he  bad  conveited  the  laads  into  pleasure  grounds ; 
tbat  the  value  of  the  property  at  the  time  of  the  assign- 
ment to  Gorp  was  SOOt.,  and  that  the  value  of  the  additions 
and  idtesrations  was  4502.  The  jury  having  accordingly 
found  a  verdict  for  the  Plauitiff  for  the  sum  of  750/.,  it 
was  objected  on  the  part  of  the  Defendant,  that  the 

8  B  2  Plaintiff 
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1819.  Plaintiff  could  not  recover  more  than  the  value  of  the 
premises  at  the  time  of  the  Defendant's  assignment  to 
Corp  I  whereupon  the  question  was  reserved  for  the 
opinion  of  the  Court,  whether  damages  could  be  re- 
covered in  respect  of  the  improvements;  and  if  they 
could,  whether  the  declaration  was  so  worded  as  to  en- 
title the  Plaintiff  to  recover  them. 

Ijent  Seijt  in  the  last  term  obtained  a  rule  mn  that 
tlie  judgment  might  be  arrested,  or  the  verdict  reduced 
to  3002. ;  first,  on  the  ground  that  the  action  was  not 
maintainable,  as  there  was  not  any  privity  of  contract 
between  the  parties,  or  any  privity  of  estate  either  at 
common  law  or  by  the  statute  32  Hen.  8.  c  34.,  as  the 
Defendant  had  parted  with,  his  whole  interest;  and, 
secondly,  on  the  ground  that  at  all  events  the  damages 
must  be  reduced,  the  Plaintiff  not  being  entitled  to 
recover  more  than  the  value  of  the  premises  at  the  time 
of  the  Defendant's  entering  into  the  covenant,  parti- 
cularly as  the  declaration  did  not  state  the  special  da- 
mage with  sufficient  certainty* 

Bosanquet  Seijt  now  shewed  cause.     There  arc  two 
questions  to  be  considered;  first,  as  to  the  privity  of 
estate;  secondly,  whether  the  verdict  is  to  stand  for  the 
improvements.     As  to  the  first  question,  there  can  be 
no  objection   to  the   Plaintiff's  right   to  recover- for 
want  of  privity  of  estate.     This  covenant-is  annexed  to 
the  land,  and  passes  with  it ;  and  the  Plaintiff  as  as- 
signee of  the  land,  can  maintain  an  action  upon  the 
covenant.    Where  a  man  mokes  a  conveyance  in  fee^ 
with  warranty  annexed,  he.  parts  with  all  his  interest; 
yet  the  warranty  is  annexed  to  the  land*    In  SAeppard's^ 
Toiicksione  (a),  it  is  said,  *^  All  those  that  are  parties  to 

(a)  P.  198.,  7th  edit. 
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the  warranty,  i.  e.  snch  as  arc  named  in  the  deed  regu- 
larly, shall  take  adrantagc  of  the  warranty ;  as  if  one 
doth  warrant  land  to  another,  his  heirs,  and  assigns ;  in 
this  case  both  the  heirs  and  the  assigns  may  take  ad- 
vantage of  it."  This  doctrine,  which  holds  for  a  warranty, 
is  stronger  when  applied  to  covenants.  In  Purfrei/s  {a) 
case^  Coke  cites  Randal  and  Barker' &  case,  14  Eliz.^  in 
which  Barker  covenanted,  that  if  Jlandal  should  pay 
400/.  to  him  or  his  assigns  before  such  a  day,  he  would 
stand  and  be  seised  to  his  use  in  fee,  and  before  the  day 
he  cnfeofiPed  one  While  of  the  land,  at  which  day  the 
money  was  tendered  to  Wliite;  and  it  was  adjudged  that 
it  was  due  to  him,  being  the  assignee  of  the  land,  and 
not  to  Barkery  who  was  the  covenantor.  And  in  Mid- 
dletnare  v.  Goodale  (6),  the  court  agreed,. that  if- A.  seised 
of  lands  in  fee  convey. them  by  deed  indented  to  JB.,  and 
covenant  with  J3.,  his  heirs,  and  assigns,  to  make  any 
other  assurance  upon  request  for  the  better  settlement 
of  the  land,  &c.,  and  afterwards  B.  convey  them  to  C, 
who  conveys  them  to  Z).,  and  afterwards  D.  require  ^. 
to  make  another  assurance  according  to  the  covenant, 
and  he  reftise,  Z).  shall  have  an  action  of  covenant  in 
this  case  against  A*  by  the  common  law,  as  aissignee  of 
jB.  The  whole  estate  of  the  Defendant  was  parted  with 
and  assigned  over ;  and  the  assignee  is  entitled  to  the 
benefit  of  the  covenant,  although  all  the  estate  be  out  of 
the  assignor,  not  by  the  statute  32  H.  8.,  for  tliat 
could  not  affect  the  case,  but  by  the  common  law.  In 
Co.  LitU  {c)  Lord  Coke  says,  "  There  is  a  diversity  be- 
tween a  warranty  that  is  a  covenant  real,  which  bindetfa. 
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the  party  to  yield  lands  or  tenements  in  reccnnpeBK^ 
and  a  covenant  annexed  to  the  land  which  is  to  yidd 
bat  damages,  for  that  a  covenant  is  in  many  cases  ex* 
tended  further  than  a  warranty;  as  where  two  oo-par- 
ceners  made  partition  of  land,  and  the  one  made  a 
covenant  with  the  other,  to  acquit  her  and  her  heirs  of  a 
suit  that  issued  out  of  the  land,  the  covenantee  aliened. 
In  that  case  the  assignee  shall  have  an  action  of  cove- 
nant ;  and  yet  he  was  a  stranger  to  the  covenant,  be- 
cause the  acquittal  did  run  with  the  land."  The  qaestkm 
is  not  new,  but  was  settled  in  Noke  v.  Awder.  {a)  That 
was  an  action  of  covenant,  which,  as  in  this  case^  related 
to  a  term  of  years,  and  was  brought  by  the  assignee  of 
an  assignee  against  the  assignor  in  respect  of  a  cove- 
nant for  quiet  enjoyment  entered  into  by  the  asaignor 
with  the  assignee.  And  the  Court  held,  that  the  action 
was  maintainable  by  the  assignee  of  the  assignee^  al- 
though the  assignment  was  by  parol  only,  on  the  ground 
of  there  being  a  privity  of  estate  between  the  parties. 
That  case  is  precisely  in  point  in  every  respect.  It  is  a 
direct  decision  that  the  assignee  shall  have  the  benefit  of 
the  covenant  in  a  case  parallel  with  that  before  the 
Court;  and  it  is  to  be  observed,  that  Coke^  who  vras  then 
Attorney-general,  was  counsel  for  the  Defendant,  and 
he  admitted  that  he  could  not  object  to  the  doctrine 
It  has  been,  sufficiently  shewn,  that  to  create  privity  of 
estate,  there  is  no  necessity  for  a  part  of  the  estate  to  be 
left  in  the  covenantor.  The  cases  of  Weib  v.  Rimdl{b\ 
and  Stoket  v.  Russell  (c),  are  not  applicable  to  the  pre^ 
sent  case.  In  the  first  of  those  cases  a  man  mortgaged 
his  estate^  and  nothing  remained  in  him  but  the  equity 
of  redemption.     The  mortgagor  and  mortgagee  made  a 
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ledse^  and  the  covenants  for  the  rent  and  repairs  were  1819. 
made  with  the  mortgagor  oiily;  and  it  was  held  that  the 
assignee  of  the  mortgagee  oould  not  sue  on  the  cove- 
Haul,  as  it  could  not  run  with  the  land,  being  made 
with  a  person  who  had  nothing  in  the  land:  it  was 
merely  a  collateral  covenant  In  the  other  case  also 
the  covenant. was  in  gross,  and  for  that  reason  the 
Plaintiff  recovered. 

As  to  the  second  point,  whether  the  Plaintiff  can  re- 
cover the  whole  amount  of  the  damages,  it  has  been  ob- 
jected that  the  special  damage  was  not  properly  laid  in 
tlie  declaration ;  and  that  even  if  it  had  been,  the  whole 
amount  could  not  have  been  recovered.     But  it  was  not 
necessary  to  state  special  damage.    The  Plaintiff  has  been 
ejected,  and  his  loss  is  the  value  of  the  land,  not  as  it  was 
when  assigned,  but  as  it  was  at  the  time  of  the  eviction. 
TWliere  the  damage  is  direct,  and  not  consequential,  there 
is  no  necessity  fer  stating  the  special  damage.    Lend  may 
be  let  at  first  at  a  rent  which  afterwards  may  increase 
from  the  land  becoming  more  valuable,  by  better  culti- 
vation or  by  improvements;  and  can  it  be  said  that 
because  the  land  has  been  improved,  the   value  of 
the  land  shall  not  be  recovered  ?   If  the  party  erect 
buildings  on  the  land,  and  be  afterwards  ejected,  is  not 
the  injury  direct?    A  case   of  consequential  damage 
would  arise  where  a  par^  has  entered  into  a  contract  to 
sdl,  and  being  evicted,  is  unable  to  perform  his  con- 
tract; and  there  the  damage  must  be  i^iecially  stated: 
but  where  the  injury  is  direct  and  necessary,  there  is  no 
occasion  for  stating  the  damage  specially.     Here  the 
Plaintiff  is  evigted  from  the  land  and  from  the  build- 
ings ;  his  injury  is  the  loss  of  all  that  of  which  he  was  in 
ike  possession.     But  supposing  it  to  be  necessary  to 
state  any  thing,  the  declaration  has  stated  enough  to 
give  the  Defendant  notice.    The  Haintiff  is  entitled  to 
3  B  4  com- 
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compensation  for  his  loss,  which  he  has  slated  to  be 
**  divers  sums  of  money  laid  out  and  expended  in  alter- 
ing, improving,  and  ornamenting  the  premises."  The 
Plaintiff  does  not  seek  to  recover  for  mere  fendful  loss; 
the  estimate  is  not  on  what  he  may  have  laid  oat,  fant 
oii  the  actual  value  to  the  occupier,  ascertained  by  the 
opinion  of  a  surveyor.  It  is  submitted,  that  in  the  ab- 
sence of  authority,  the  special  damage,  if  necessary  to  be 
stated  at  all,  bas  been  stated  in  words  abundantly  suf- 
ficient. 


Lens  and  Htdlock  Serjts.,  contra.  This  application 
is  made  on  legal  principles,  it  being  clear  that  a 
chose  in  actiofi  cannot  be  assigned;  the  action  shonld 
have  been  by  Corp  against  the  Defendant.  [DoMas  C.  J. 
This  covenant  runs  with  the  land ;  and  the  case 
of  ISfoke  V.  Awder  is  precisely  in  point,  and  decisive 
of  this. question.]  If  the  principles  which  have  been 
contended  for  were  correct,'  the  statute  32  i7.  8. 
need  not  have  passed.  But  there  are  numerous 
authorities  to  shew  that  warranties  run  with  the  in- 
heritance of  tlie  land  only,  and  do  not  apply  to  chat- 
tel interests ;  and  the'  case  of  Note  v.  Awder  cannot 
be  supported  iagainst  those  cases,  and  the  statute  32^.  8. 
If  there  was  no  distinction  between  a  covenant'  for 
mere  enjoyment, '  made  between  the  assignor  and  as- 
signee of  a  term  of  j^ears,  and  a  warranty  afiecting 
the  inheritance,  then  that  case  would  have  great  weight; 
but  such  a  distinction  does  exist.  To  support  this' 
action^  there  must  be  either  a  privity  of  contract  or  a 
privity  of  estate  between  the  parties.  There  is  no 
pretence  for  attempting  to  shew  a  privity  of  contract; 
and  as  to  the  privity  of  estate^  at  common  law  this 
action  could  not  have  been  maintained;  nor  is  the 
statute  32  H.  8.  applicable  to  the  present  case.     This 

covenant 
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covenant  is  merely  a  covenant  in  gross,  and  therefore 
not  assignable*  <*  It  is  not  sufficient  that  a  covenant  is 
concerning  the  land ;  but  in  order  to  make  it  run  with 
the  land,  there  must  be  a  privity  of  estate  between  the 
covenanting  parties/*  (a)  Here  there  was  no  such 
privity  of  estate,  for  the  Defendant  had  no  reversionary 
interest  left  in  him.  He  could  not  h^ve  distrained  for 
rent.  There  is  not  any  case  in  the  books  in  which  an 
action  similar  to  the  present  has  been  supported,,  except 
Noke  v.  Awder ;  and  that  case  cannot  be  considered  to 
be  law,  otherwise  the  statute  32  H.  8.  was  unnecessary; 
and  it  is  contrary  to  a  stream  of  authorities,  and  re- 
pugnant to  the  judgment  of  the  Court  in  Wehb  v.  Bm- 
seUj  and  IsJienoood  v.  Oldknow  (&):  in  which  latter  case, 
Lord  EUenborough  gave  it  as  his  opinion,  that  an  as- 
signee of  the  rever<$ion  at  common  law  was  not  entitled 
to  maintain  an  action  of  covenant ;  and  this  opinion  is 
corroborated  by  Thursby  y.  PlaiU  {c\  Thrale  v.  Corrin 
wall  (i).  Barker  v.  Demer  (^),  and  Webb  v.  Russell. 
Middlemore  v.  Goodale  is  distinguishable  from  the 
present  case^  as  that  was  a  case  of  a  covenant  by  the 
vendor  of  the  fee ;  here  the  Defendant  was  a  termor 
only.  And  in  Spencer'^  {/)  case  it  was  resolved,  "  that 
if  a  roan  leases  sheep  or  other  stock  of  cattle,  or  any 
other  personal  goods  for  any  time,  and  the  lessee  cove- 
nants for  him  and  his  assigns,  at  the  end  of  the  time  to 
deliver  the  like  cattle  or  goods  as  good  as  the  things 
Icttcn  were,  or  such  price  for  them,  and  the  lessee 
assigns  the  sheep  over,  this  covenant  shall  not  bind  the 
assignee ;  for  it  is  but  a  personal  contract,  and  wants 


1819. 


(a)  By  Lord  Kepjon  C.  J.,  in 
iVebb  V.  Rujuily  3  T.R.  403. 
(i)  3M.  ejf^.  38a. 
(r)  I  Sound.  237. 


{d)  I  mh.  Z65. 
(e)  Z^od^zZI* 
(/)  5  ^*  17- 


such 
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1819»  fuch  privity  as  is  between  the  lessor  and  lessee^  and  his 
assigns  of  the  land)  in  respect  of  the  reversioiu  Bat  in 
the  case  of  a  lease  of  personal  goods,  there  is  not  ai^ 
privi^,  nor  any  reversion,  but  merely  a  thing  in 
in  the  personalty,  which  cannot  bind  any  but  the  ( 
nantor,  his  executors,  or  administrators,  who 


As  to  the  second  point,  the  Plaintiff  cannot  recover 
more  than  380£i,  the  valne  of  the  premises  at  the  time 
of  the  assignment.  The  Defendant  is  not  to  heoone 
answerable  for  the  arbitrary  improvements  made  by  the 
Plaintiff;  and  as  to  the  building3,  they  cannot  be.coiw 
sidered  as  having  been  erected  for  the  impnyvement  of  the 
land.  Besides,  the  Plaintiffiias  confined  himself  by  bis 
declaration  lo^-such  improvements  as  were  for  the 
1)enefit  of  the  land.  The  damages  laid  in  the  deda> 
ration  did  not  arise  by  reason  of  the  breach  of  oove^ 
nant  The  Plaintiff  there  merely  states  that  he  had 
expended  money  about  the  altering^  improvii^  and 
ornamenting  the  '^same  premises,"  which  may  mean 
the  improvement  of  the  land,  but  cannot  include  the 
erection  of  buildings»  These  improvements  had  no 
existence  when  Corp  made  the  assignment;  and  the 
daim  of  the  Plaintiff  must  be  confined  to  the  original 
v^ue  of  the  land. 

Bosanjuet  Serjt.,  in  reply,  observed,  that  as  to  the 
first  point,  the  only  question  was,  whether  the  covenant 
ran  with  the  land.  If  it  did,  the  assignee  of  the  land 
to  which  it  was  annexed  could  maintain  an  action  upon 
it.  He  observed,  that  the  statute  32  H.  8.  applies  to 
the  case  of  a  grantee  of  a  reversion  only,  it  not  beiiig 
dear  what  covenants  were  annexed  to  a  reveraioiv 
whereas  here  the  covenant  ran  with  the  land. 

Dallas 
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Daixas  C.  J.    This  case  has  been  argaed  ably,  and 

much  at  length ;  but  the  question  appears  to  me  to  lie  in 

a  very  narrow  compasft.    Bardmf  demised  the  premises 

to  the  Defendant,  and  he  as^^ed  his  interest  to  Corp^ 

who  assigned  to  the  PiaintifiP.     Upon  the  assignment  to 

Corp  by  the  Defendant,  he  covenanted  with  Corp  and 

his  assigns  for  the  quiet  enjoyment  of  the  premises* 

Upon  this  covenant  an  action  is  brought  by  the  Phdn* 

^$iStf  the  assignee  of  Carpi  and  the  question  is,  whether 

the  covenant  runs  with  the  land.     I  am  decidedly  of 

opinion  that  it  does  run  vnth  the  land*    This  covenant 

applies  specifically  to  the  kad,  and  runs  with  it,  theiteby 

creating  a  privity  of  estate  between  the  parties.    In 

cases  of  the  inheritance  being  conveyed,  it  is  tslear,  and 

has  been  admitted,  that  such  a  covenant  runs  with  the 

bind;  and  I  cannot  see  upon  what  principle  a  distidctioBi 

is  made  as  to  terms  for  years.    In  the  case  of  Ifoke  ▼• 

Aadevj  if  such  a  distinction  could  have  been  made^ 

Coke^  the  counsel  for  the  Defendant,  would  not  have 

fisdled  to  have  made  die  objection ;  but  he  admitted  that 

he  could  not  deny  the  doctrine  there  contended  for:  and 

that  case  is  precisely  in  point. 

Then,  as  to  the  second  point,  I  very  much  doubt 
whether  in  any  case  a  Plaintiff  can  recover  for  the 
improvements  and  buildings  he  may  choose  to  make 
and  erect  upon  the  lands;  but  whether  damages  in 
respect  of  money  expended  in  such  improvements  and 
buildings  can  or  cannot  in  any  case  be  recovered,  I 
cun  of  opinion  that  they  cannot  be  recovered  in  this 
case^  as  the  dedaration  is  insufficient* 


1819. 


Pabk  J.  The  fi)rst  question  is,  whether  thb  dOve- 
sent  does  or  do£s  not  run  with  the  land;  and  I  am 
dearly  of  opinion  that  it  does.  This  case  is  not  at  all 
aflfected  by  the  statute  32.  Jf.  8.  Noke  v.  AaOer  was 
decided  many  years  ailer  that  statute  had  passed ;  «nd 

consider- 
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considering  who  the  counsel  were  who  argued  thai  case^  it 
would  be  singular,  if  there  had  been  any  ground  for  mak- 
ing the  objection  now  urged,  that  it  should  not  have  then 
been  made.  Middlemore  v.  Goodaleis  also  a  strong  au- 
thority. The  point  upon  which  that  case  was  decided  cer- 
tainly does  not  apply  to  the  present  case ;  but  the  court 
expressly  stated  thdr  grounds  of  decision,  and  gave  their 
opinion  upon  the  question  now  before  us.  Bat  k  is 
impossible  to  distinguish  this  case  from  Noke  ▼•  AwAnr; 
and,  relying  on  that  case,  I  do  not  think  there  is  any 
reason  why  we  should  arrest  the  judgment. 

Upon  the  question  of  the  amount  of  damages,  they 
bliould,  in  my  opinion,  be  reduced  to  300/.  The  Plain- 
tiff has  not  stated  the  damage  in  his  declaration,  so  as 
to  entitle  himself  to  more  than  tliat  sum.  He  has  stated 
that  he  has  laid  out  money  in  altering,  improving,  and 
ornamenting  the  <*  same  premises,"  which  can  refer  to 
the  land  only,  and  not  to  the  buildings. 


BuRROUGH  J.  Noke  v.  Awder  is  similar  in  efery 
respect  to  the  present  case,  and  it  would  be  going  too 
far  to  say  that  that  case  was  not  correctly  decided*  I 
am  of  opinion  that  it  was  rightly  decided;  and  that,  as 
this  action  is  brought  upon  a  covenant  which  runs  with 
the  land,  by  an  assignee  of  the  land,  the  Plaintiff  is  dearly 
entitled  to  recover. 


RiCHARnsoM  J.  I  fully  concur  in  the  opinions  whidi 
have  been  expressed,  and  cannot  see  any  danger  of  mb> 
construing  the  statute  32  H,  8.  or  overruling  the  cases 
decided  by  the  common  law,  by  holding  this  action  to  be 
well  brought.  The  statute  32  H.  8.  does  not  affect  this 
case;  it  refers  only  to  the  remedies  for  and  against  the 
grantees  and  assignees  of  the  reversion.  It  does  not 
apply  to  remedies  between  lessors  and  the  assignees  of 
lessees.  Those  cases  arc  provided  for  by  tlie  comoKNi 
law.     The  law  upon  the  statute  is  very  well  laid  down 

bv 
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by  Mr.  Serjt  Williams^  in  his  notes  to  Thursby  v.  18  J  9. 
PlaTtt  {a)i  but  the  present  case  is  foreign  to  that  statute : 
this  action  is  not  against  the  grantee  of  the  reversion, 
but  against  the  party  who  made  the  covenant  In 
Middlemore  v.  Goodale  it  was  held  that  Z).,  to  whom 
the  lands  had  been  conveyed,  might  maintain  an  action 
of  covenant  against  A.^  by  the  common  law,  as  assignee 
of  J}.,  to  whom  the  lands  were  conveyed,  and  with  whom 
the  covenant  was  entered  into.  No  distinction  can  be 
drawn  between  an  assignment  of  a  term  for  years  in 
lands  and  a  conveyance  In  fee.  Besides,.  Noke  v. 
Awdef  is  expressly  -in  point.  Kir^  there  stands  in  the 
situation  of  Barclay  in  thb  case^  and  bis  assignee  entered 
into  the  same  covenant  as  this.  The  action  was  there 
brought  by  the  assignee  of  the  assignee  of  the  lessee 
against  the  assignor.  That  case  is  on  all-fours  with 
the  present  case;  and  neither  Coke  the  counsel  for  the' 
Defendant,  nor  the  Court,  adverted  to  the  point  con- 
tended for  in  this  case,  which  they  certainly  would  have 
done^  had  the  objection  been  tenable. 

As  to  the  damages,  they  must  stand  at  SOD/.  It  iqv 
pears  from  the  evidence,  that  the  improvements  con- 
sisted in  the  conversion  of  the  lands  into  pleasure- 
grounds,  and  the  erecting  of  buildings.  I  do  not  give  any 
opinion,  whether  the  improvement  of  the  land  would 
in  any  case  be  considered  in  ascertaining  the'  amount 
of  damages ;  but  I  think  it  sufficient  to  say,  that  in  the 
form  in  which  the  special  damage  is  assigned  in  the 
declaration,  the  value  of  the  buildings  cannot  be  re- 
covered. The  special  damage  has  not  been  sufficiently 
stated  in  the  declaration  to  entitle  the  Plaintiff  to  recover 
more  than  the  500/. 

Rule  as  to  the  arrest  of  judgment  discharged ; 

but,  as  to  the  reduction  of  the  damages  to  SOO/., 

absolute. 

(a)  z  Saund.  a4l* 
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^-f*-  5-  Hale  v.  Small  and  Others. 


WliereiiM^  "^RESPASS  for  entering  the  Plauitir#  house  and 
in  commit.  taking  his  goods.    Plea,  not  guilty.     TTie  action 

turn  of  bank-  was  brought  against  the  assignees^  under  a  eoaunisskm 
b^^iJ^  of  bankrupt,  whicfa  issued  a^iinit  the  Plaintiff  in  Jam^ 
trade,  and  the  wry^  1817,  for  the  purpose  of  trying  the  validity  of  the 
evidence  of  commission,  in  which  the  Plaintiff  was  described  ss 
adiferat" "  " Edward HalCf  of  We^  Worldkam^  in  the  county  of 
trade,  the  Sauthamptonf  dealer  in  cattle j  using  and  exercising  the 
a  M^  triaTon  '"^  of  merchandize,  by  way  of  bargaining,  exchange^ 
the  ground  of  bartering  and  chevisanoe^  seeking  his  trade  of  living  by 
surprize.  buying  and  sellii^."    It  appeared  in  evidence^  that 

die  Plainti£^  who  was  a  farmer,  was  in  the  habit  of 
buying  and  sdling  sheep,  and  it  was  also  proved  that 
he  was  in  the  habit  of  dealing  in  hops.  For  the  Pkin- 
tiff  it  was  urged,  on  the  authority  oiBoUon  v.  Sff9iertj/{a\ 
Stewart  v.  BaU{b\  and  MOU  v.  Hughes  {c\  that  the 
dealing  in  cattle  was  necessaiy  for  the  purposes  of  hi$ 
fium,  and  that  he  was  not,  th^efor^  a  trader  within  the 
meaning  of  the  bankrupt  laws.  It  was  contended  also, 
that  the  evidence  of  trading  must  be  confined  to  his 
dealings  in  cattle,  according  to  the  description  stated  ui 
the  commission,  and  that  evidence  of  dealing  in  hops 
was  therefore  inadmissible.  Park  J*,  before  whom  the 
cause  was  tried  at  the  last  Winchester  assizes,  left  the 
case  to  the  jmy,  requesting  them,  if  they  found  the 
Plaintiff  a  trader,  to  state  the  reason  for  gvmg  their 
verdiot;  upon  which  they  found  that  the  Plaintiff  was  a 
dealer  in  cattle^  and  a  dealer  in  hops,  and  gave  a  verdict 


{a)  XX  Eastf  S74*        \b)  %N.R.  1%.  {c)  Wilkty  58S. 

for 
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for  the  DefcndaaCa.  Leave  was  gi<fen  to  Plaintiff  to  move 
to  set  the  verdict  asidc^  if  the  Court  should  be  of  ofuniou 
that  the  Defiendants  were  not  entitled  to  retam  the  verdiet. 
Ondffo)  Seijt  accordingly)  in  the  kst  term,  had  ob- 
tained a  rule  nisi  that  the  verdict  should  be  set  aside 
and  a  new  trial  grantedi  on  the  ground  of  the  verdict 
having  been  given  contrary  to  the  evidence,  and  against 
law,  as  it  had  not  been  proved  that  the  Plaintiff  was  a 
dealer  in  cattle ;  and,  that  as  the  Plaintiff  had  been  do- 
acribed  in  the  commission  as  a  dealer  in  cattle  cmly,  the 
proof  ought  necessarily  to  have  been  confined  to  such 
ciealing. 

Pdl  Serjt  now  shewed  cause,  and  observed,  that  this 
was  the  first  case  in  which  such  an  objectioa  had  ever 
been  taken,  and  denied  that  the  Defieodante  were  pre- 
vented fi'om  gnng  into  evidence  of  other  dealing, 
merely  because  the  Plaintiff  was  described  in  the  com- 
mission as  a  dealer  in  cattle.  The  statute  IS  Eliz. 
e.  7*  s.  i.(a)  is  alone  to  be  referred  to^  as  deciding  this 
question.  That  statute  dedaves  adio  shall  be  a  bsnk- 
rapt  It  does  not  require  tfaat  the  specific  trade 
should  be  necessarily  stated:  the  words  ore  general; 
there  is  no  trade  specified.  In  the  commissioo,  the 
Plaintiff  is  described  as  a  ^dealer  in  csttle,  using 
trade  by  bartering  and  chevisance."  Now,  in  the  com-* 
mission,  the  very  words  of  the  statute  are  made  use  of; 
but  the  specific  trade  is  also  introduced.  If  there  had 
been  no  description  added,  if  the  words  <<.dealer  in  oatde" 
had  been  omitted,  it  would  have  been  good.    Ho^thcQ 

(«)  Whidi  enacts,  **  That  if  chevittnce,  or  othcrwNe,  ia  gran 

any  merchant  or  oClier  perMm  or  by  retail,  or  aeeking  his  or  her 

lutng  or  exerdsing  the  trade  of  trade  of  living  by  buying  and 

merchandizebywayeifbargainbg,  aeUing,  and  being,  Sx.,  abtU,* 

ezchangi^    rechaoge»   barteringt  &c. 

can 
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can  this  description  make  it  bad  ?     There  is  no  act  of 
.parliament    making,  it    necessary   to    use    the  words 
.  <<  dealer  and  chapman ;"  and  although  those  words  are 
constantly  used,  yet  no  use  will  make  them  necessary. 
The  act  of  parliament  is  the  best  guide ;  and  to  thst 
alone  ought  the  attention  of  the  Court  to  be  directed. 
.  It  may  be  said,  these  other  words  in  the  commisskn 
refor  to  the  particular  trade  mentioned^  viz.  '<  dealer 
in  cattle ;"  but  there  is  no  authority  to  support  such  t 
•proposition.     It  is  admitted  that  the  petitioning  CI^ 
ditor's  debt  must  be  proved  as  in  the  commission;  but 
such   strict  proof  is  not   necessary  of  the  particohr 
dealing  mentioned  in  the  commission.     It  is  not  neces- 
sary' to  describe  the  trade,  and  stating  the  party  to  be  a 
dealer  in  catde  cannot  destroy  the  effect  of  the  other 
words  of  the  commission;    and  if  the  trade  be  de- 
scribed, it  is  not  necessary  to  prove  a  trading  according 
to  the  statement.     <*  Dealer  and  chapman"  alone  have 
.been  always  considered  sufficient,  and  are  used  for  the 
very  purpose  of  letting  in  all  trades;  and  the  descriptioo 
of  him  as  dealer  in  cattle  cannot  deceive  any  person,  for 
the  words  "dealer  and  chapman"  give  no  information 
:whatever;  and  as  those  words  alone  are  sufficient,  iti' 
clear  that  it  is  not  necessary  to  give  information  in  the 
commission  of  what  the  dealing  is. 


Lens  and  OnstaoD  Seijts.  were  stopped  by  the  Conrt 


Dallas  C.  J.  The  Plaintiff  ought  to  have  been 
proved,  a  bankrupt  according  to  his  description  in  the 
commission,  of  a  dealer  in  cattle.  Having  been  de- 
scribed as  a  dealer  in  cattle,  he  might  be  prepared 
to  rebut  the  evidence  of  that  dealing  only,  and  the 
admission  of  other  evidence  might  operate  as  a  sur- 
prize   on    him.      The    general    statement,    tliat  the 

bankrupt 
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bankrupt  got  his  living  by  buying  and  selling  would  1819. 

have  been  alone  sufficient  to  admit  evidence  of  any  par-  ^'  ^^  '■' 

ticular  dealing ;  but  the  parties  have  taken  upon  them-  ^, 

selves  to  add  a  particular  description  in  the  commission,  Smalu 
and  they  should  have  confined  themselves  to  evidence  of 
;that  only. 

The  rest  of  the  Court  concurred. 

Rule  absolute,  (a) 

(a)  But  see  9  BroJ.  Of  Bing.  35. 


KiRKus  V.  Hodgson.  M.s* 


J^ELL  Serjt  on  a  former  day  in  this  term,  had  ob-  Whert  a  ver- 

tained  a  rule  nisiy  that  a  verdict  miirht  be  entered  ***?. "  ^^^* 

subject  to  an 
for  the  Plaintiff  for  205.  on  an  affidavit  stating^that  the  order  of  refer* 

Plaintiff  had  obtained  a  verdict  in  an  action  against  the  ^<^>  ^  ^^ 

Defendant,  at  the  last  assizes  at  York^  for  51^  and  40s.  ^^  ^^  ^^^ 

costs,,  subject  to  an  order  of  reference;  that  the  only  his  award*  tke 

question  for  the  arbitrator  to  determine  was,  whether  ^^^  ^!^^ 

the  verdict  should  stand  or  be  reduced  to  20s,;  that  the  to  be  entered. 

arbitrator  had  been  duly  appointed,  and  although  he  ^^^*  ^heor- 

Iiad  been  frequently  requested  to  make  his  award,  he  J^  ^  ^^ 

refused  to  do  so,  and  had  now  gone  abroad.  a  rule  of 


court. 


HuUock  Seijt.  now  shewed  cause,  and  contended  that 
as  the  order  of  reference  still  existed,  the  Plaintiff 
ought  to  have  made  it  a  rule  of  court  before  the  present 
Implication  had  been  made.  He  referred  to  JamUson  v. 
BapeTf  which  was  before  the  Court  in  the  beginning  of 
this  term,  and  in  which  case,  he  stated. that  an  appli- 
cation under  circumstances  precisely  similar    to.  the 

Vol.  VIII.  S  C  present 
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1819.       present  had  been  refused.    The  order  of  reference  was 
'    '  '  '■  ^     made  by  the  consent  of  all  parties,  and  the  arbitrator 
9.  might  still  make  his  award. 

UOIX380N. 

Dallas  C.  J.  There  is  no  power  given  to  the  arbi- 
trator to  vacate  the  verdict ;  he  has  merely  to  ascertain 
whether  the  Plaintiff  is  entitled  to  retain  his  verdict 
for  the  smaller  or  larger  sum.  The  reference  was  by  the 
consent  of  both  parties;  and  the  Court  cannot  have  any 
jurisdiction  to  interfere  in  the  present  stage  of  the  pro- 
ceedings. Before  this  application  can  be  attended  to 
by  the  Court,  it  is  necessary  that  the  order  of  reference 
should  be  made  a  rule  of  the  court. 


The  rest  of  the  Court  concurred. 


Rule  discharged. 


Fe6»  $• 


YouNo  V.  Cawdrey  and  Another. 


Alliums  stated 
by  an  execn- 
tor  in  his  in- 
▼entoiy  given 
in  to  tke  £c- 
cleriastical 
Court  as  sup- 
posed to  be  re- 
coverable»  are 
assets  in  his 
hand8>  unless 
he  prore  a  de- 
mand and  re- 
fusal. 


ASSUMPSIT  to  recover  the  value  of  certain  goods. 
The  Defendants  were  sued  as  executors,  and  pleaded 
first,  the  general  issue;  secondly,  flene  admimstnwenad: 
and,  thirdly,  p2^n^aim5frav»i<fi//?r^€r  3672. 15&  5dl 

The  action  was  tried  before  Park  J.,  at  the  last  as- 
sizes at  Winchester.  Much  contradictory  evidence  as  to 
the  property  of  the  testator  in  the  goods  was  given ;  and 
the  Defendants,  in  support  of  their  third  plea,  proved 
the  inventory  given  in  by  them  to  the  Ecclesiastical 
Court,  which  admitted  the  sum  of  8672.  15^.  5d.  to  be 
due  to  the  testator's  estate,  but  stated  that  232JL  8&  Gdl, 
the  amount  of  certain  debts  supposed  to  be  reoorer- 
able,  was  included  in  that  sum.  The  case  was  left  to 
the  jury,  who  found  a  verdict  for  367/.  ISs.  Sd. 

CopUff 
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Cofpley  Serjt,  in  the  last .  term,  had  obtained  a  rule 
nisi  that  the  verdict  might  be  reduced  by  deducting  the 
sum  of  232/.  8«.  6d,  on  the  ground  of  the  debts  never  ^. 

having  been  recovered.  Cawdket. 


Pell  Serjt.  now  shewed  causey  and  contended,  that  as 
the  sum  had  been  stated  in  the  inventory  as  the  amount 
of  debts  supposed  to  be  recoverable,  the  Plaintiff  was 
entitled  to  retain  his  verdict.  These  are  sperate 
debts ;  and  in  SheUjf%  case  (a),  it  is  laid  down  by 
H6U  C.  J.  *^  that  all  sperate  debts  mentioned  in  the 
inventory  shall  be  counted  assets  in  the  executor's 
hands;  for  that  is  as  much  as  to  say  that  they  may  be 
had  for  demanding,  unless  the  demand  or  refusal  be 
proved/'  Now  in  this  case  there  is  an  affidavit,  stating 
that  the  Defendants  might  recover  these  debts  if  they 
chose  to  demand  them.  In  Bullet's  Nisi  Prius  (6),  it  is 
said,  on  the  authority  oi  Smith  v.  Davis  (f),  that  if  the 
inventory  do  not  distinguish  between  the  sperate  and 
die  desperate  debts,  it  is  suflSdent  to  charge  the  executor 
with  the  whole  primd  facie  as  assets.  Upon  the  authority 
of  these  cases,  therefore,  the  Plaintiff  is  entitled  to  re- 
cover the  whole  sum. 

Copley  Seijt^  in  support  of  the  rule,  contended  that 
this  sum  could  not  be  considered  as  assets,  and  relied 
upon  the  case  of  Jenkins^  v.  Plume  (d),  in  which  it  is 
said,  **  that  if  an  executor  brings  an  action  and  recovers 
judgment,  the  money  recovered  is  not  assets, till  levied 
by  exetsutiott.'*  *  To  support  this  action  it  is  necessary 
for  the  Plflintyp  to  prove  the  payment  to  the  Defend- 
ants^ or  a  release  by  them* 


(a)  I  SalJk^  ^96. 
(*)  140. 


SC  2 
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Dallas  C.  J.  This  case  most  be  goyeraed  by  the 
authority  of  the  cases  which  have  been  dted  on  the  part 
of  the  Plamtiff  The  Defendants  have,  in  their  inTentory, 
admitted  the  debts  to  be  reooverable,  and  do  not  now 
deny  that  they  are  recoverable;  but  this  case  is  sdll 
stranger  against  the  Defendants,  for  the  Plaintiff  hss 
produced  an  affidavit  stating  that  the  debts  might  be 
recovered  if  applied  for.  I  am  clearly  of  opinion  that 
the  Plaintiff  is  entitled  to  retain  his  verdict. 


The  rest  of  the  Court  concurred. 


Rule  discharged. 


A^«6« 


O'Lawler  c^.  Macdonald. 


A  Britub         IT^JUQHJN  Seijt.  moved  for  a  rule,  calling  on  die 

abroad  undff  Plaintiff  to  give  security  for  costs,  on  an  aflyavi^ 

a  forrign  stating  that  the  Plaintiff  had  no  residence  in  En^iodf 

^*'^"^!Jjj22^  ^  and  had  left  the  country  to  take  a  command  in  the 

giire  Mcurity     insurgent  army  in  South  America. 
forcoctt. 

Dallas  C.  J.  You  must  make  him  a  foragner  to 
bring  him  within  the  rule.  Officers  of  the  JSrfeui  anny 
who  have  gone  to  join  foreign  powers  are  not  to  be 
considered  foreigners.  In  TitOoct  v.  CronBUy  {a)^  a 
motion  for  a  rule  to  compel  an  En^ishman^  then  a  pii- 
soner  in  BtmcCf  to  give  security  for  costs,  was  refused. 

Rule  refused. 


{a)  Ante,  i.  i8. 
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Anonymous.  Feb.  6. 

J/'AUGHAN  Seijt.  moved  for  a  rule  to  compel  the  Security  for 
Plaintiff  to  give  security  for  costs,  on  an  affidavit,  «^. »  n*^ 
stating  that  he  was  usually  resident  in  DoiUzk^  although  ^^^tZs 
at  present  in  thb  country,  and  that  he  was  soon  goiiig  iothiscoimtry, 
abroad.  although  urn- 

■  ■  I.I  «   •■■■IBB  ,       , 

aUy  fcadiog 
abratd. 
.  The  Cbiir^  Refused  to  grant  the  rule^  as  the  party  was 
now  residing  in  this  country,  and  mentioned  the  case  of 
Ciragno  v.  Hassan  (a),  in  which  it  was  held,  that  security 
£Mr  costs  was  not  required,,  so  long  as  the  party  remained 
in  the  country^ 

Rule  refused. 
{a\  Antes  vi.  ao. 


Wells  v.  Giulino.  j^^,  8. 

ASSUMPSIT.  The  Defendant  was  one  of  the  makers  An  action  can- 
of  a  prmnissory  note^  upon  which  the  action  was  "Q^^  *"?- 
brought.     The  note  was  made  'payable  by  four  instal-  Sccommon 
ments.    The  declaration  contained,  besides  the  money  money  counu 
counts,  one  count  on  the  note,  which  stated  the  last  !l*^!|^  ^ 
instalment  to  be  payable  on  the  21st  June^  instead  of  the  a  promiitory 
24th  cXin^,  as  in  the  note.  At  the  trial  before  Z^oOas  C.  J.,  ofte^who 
at  WesiminsUrf  at  the  sittings  after  the  last  term,  upon  ^^^ajlfyf 
an  objection  being  made  to  the  Plaintiff's  right  to  re-  the  other 
cover,  as  there  was  a  variance  between  the  note  and  the  *" 
declaration,  it  was  contended,  that  he  could  recover  on 

S  C  3  the 
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1819.  ^  the  money  counts,  and  that  the  note  might  be  ^ven  in 
evidence  for  that  purpose.  It  appeared,  however,  that 
the  Defendant  had  signed  the  note  as  a  surety  for  the 
other  maker;  that  no  .Q9nsidenition  had  passed  to  him 
from  the  Plaintiff,  and  that  they  had  not  had  any  dealings 
together.  Dallas  C.  J.  was  of  opinion  that  the  PUintiff 
could  not  recover,  either  upon  the  count  upon  the  note, 
or  upon  the  money  counts :  but  the  jury  found  for  the 
Plamtiff  upon  the  money  counts ;  upon  which  leave  was 
given  to  the  Defendants  to  move  to  set  aside  the  verdict 
Copley  SeijUf  on  a  former  day  in  this  term,  had 
obtained  a  rule  nisi  Accordingly,  and  cited  the  judgment 
of  Eyre  C.  B.,  in  Gibson  v.  Mlnel.  (a) 

Paughan  Seijt.  now  shewed  causey  and  relied  on  die 
cases  otDimsdale  v.  Lanchesier  {b\  Wt^am  ▼•  Beni  [c)j 
and  Thompson  v.  Morgan.  {(£) 

Dallas  C.  J.  It  is  clear  that  the  variance  on  the 
first  count  is  &tal ;  and  I  am  of  opinion  that  the  Flam- 
tiff  cannot  recover  on  the  money  counts.  The  presomp- 
tion  of  the  existence  of  a  debt,  which  would  otherwise 
arisen  is  repelled  in  this  case;  for  it  has  been  sheirnthat 
there  was  no  antecedent  dealing,  and  that  the  Defendant 
attached  his  signature  as  a  surety  only.  There  was  no 
antecedent  debt,  neither  was  there  any  oonsideration  be- 
tween the  parties  to  this  action,  and  the  Plaintiff  cannot 
support  it. 

The  rest  of  the  €!ourt  concurred. 

Rule  absolate. 

(a)  X  H.  Bl.  569.  fc\  I  Camph.  175. 

{h)  AB4t.N.P.  C.  aox.  {d)  3  Can^  lox. 
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GftAY  V.  MiLNER.  Fch.  9. 

ASSUMPSIT.    The  action  was  brought  by  the  in-  An  inttr^ent 

dorsee  of  the  foUowincr  bill  of  exchancre,  airainst  ^'^  drawn, 
*u    Tx  r    J     .  .  b  '  •^  payable  to  the 

the  Defendant,  as  acceptor.  ^^„  ^^  hu 

«  May  20.  1813.       order  at  a  par- 

**  Two  months  after  date,  pay  to  me,  or  my  order,  ^^iou^be^^ 

the  sum  of  thiity  pounds  two  shillings.  addressed  to 

«  W.  Sustanance.  *°y  P«*^"  ^r 

«<  Payable  at  No.  1.  Wilmot-streetj  opposite  the  Zamfi,  aftenvanU  ac- 

Bethnal^een^  LoruUnu'*  cepted  by  the 

person  residing 
at  the  place 
The  words  <<  Accepted,  Charles  Milner^^  were  writ-  where  it  was 

ten  across  the  bill,  and  Sustanance  had  indorsed  it  to  ???*  i»yahle: 
the  riainUff.  acceptor  was 

The  declaration  contained  two  counts  upon  the  bill,  ^ble  in  an 
The  first  stated  that  Sustanance^  according  to  the  usage  ^^^.^{J^*! 
and  custom  of  merchants,  piade  his  certain  bill  of  ex-  ment  as  a  biH 
change^    and  thereby  requested    the  Defendant,   two  «f  exchange. 
months  after  the  date  thereof^  to  pay  to  him,  or  his 
order,  the  sum  of  30/.  2;.,  and  made  the  same  bill  pay- 
able at  No.  1.  Wilmot-street^  opposite  the  Lambf  Betknal- 
greeny  London ;  that  the  Defendant  accepted  the  same, 
and  that  Sustanance  indorsed  it  to  the  Plaintiff.    It  then 
averred  the  presentment  for  payment,  and  refusal.    The 
second  count  stated,  that  Sustanance  made  his  certain 
other  bill,  and  thereby  required,  two  months  after  the  date 
thereof^  the  payment  to  himself,  or  his  order,  of  the 
sum  of  90iL  25.,  and  that  the  Defendant  accepted  the  same, 
and  that  Sustanance  indorsed  it  to  the  Plaintiff. 

At  the  trial  before  Dallas  C.  J.,  at  Westminster^  at  the 
sittings  after  the  last  term,  it  was  objected,  that  the  in-< 
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strument  not  being  directed  to  any  person,  was  not  a 
bill  of  exchange,  according  to  the  custom  of  merchants; 
that  the  first  count  could  not  be  supported,  as  it  suted 
that  the  drawer,  by  the  instrument,  requested  the  De* 
fendant  to  pay,  whereas  in  fiict  the  DefeDdant  was  not 
named  in  it ;  that  the  second  count  did  not  state  the 
D^endant  to  be  the  person  drawn  upon^  boi  merely 
stated  his  general  acceptance^  and  omitted  to  notice  diat 
the  instrument  was  made  paj^able  at  a  particular  place. 
The  jury  found  for  the  Plaintiff,  and  the  objections  were 
reserved  for  the  opinion  of  the  Court 

Copley  Seijt,  on  a  former  day  in  this  term,  had  ac- 
cordingly, upon. these  objections,  obtained  a  rule  md 
that  the  verdict  might  be  set  aside  and  a  nonsuit  entered; 
and  mentioned,  that  in  a  former  action  which  had  been, 
brought  upon  the  same  instrument  in  the  Court  of 
Kin^s  Benchj  the  Plaintiff  had  failed,  in  consequence,  irf" 
the  declaration  having  stated,  that  the  drawer,  by  the 
bill,  requested  the  Defendant  to  pay,  as  the  court  held 
that,  the  Defendant  not  being  named  in  the  bill,  the  de- 
claration was  not  supported  by  the  instrument*  He 
relied  on  the  cases  of  Gammon  v.  Schmoll  {a)^  CaUaghan 
y.  Jbflett{b)j  and  Sanderson  v.  Bowe${c)j  to  shew  the  neces-. 
sity  of  averring  a  presentment  at  the  particular  place 
where  the  instrument  is  made  payable. 


Vaugian  Serjt.  shewed  cause  on  a  subsequent  day. 
As  to  the  objection  of  the  bill  not  being  directed  to  any 
person,  it  cannot  now  be  sustained;. for  the  Defisndant 
having  accepted  the  bill,  has  thereby  admitted  that  he 
was  the  person  to  whom  the  bill  was  addressed.  That 
this  is  a  bill  of  exchange,  and  may  be  dedared  on . 
as  such,  the  cases  of  StuhUeworih  v.  Stephens  {(£)  and 


(^)  Ante,  iii.  397. 
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JUan  y.  Mawsan  (a)  sui&dently  prove.    Although  at  Ant       1819. 
a  drawee  was  wanting,  yet,  in  the  instant  of  acceptance, 
it  became  a  perfect  instrument. 

Elosset  Seijt.,  in  the  absence  of  Copley  Seijt,  in  sup^ 
port  of  the  rule^  contended  that  this  instrument  coidd 
not.  be  considered  a  bill  of  exchange^  according  to  ihe 
usage  and  custom  of  merchants;  neither  is  the  Defend- 
ant, according  to  such  usage  and  custom,  liable  to  pay, 
for  an  instrument  not  directed  to  any  person  cannot  be 
a  bill  of  exchange.  The  two  cases  cited  on  the  other 
side  are- not  conclusive:  the  Judges  there  do  not  hold 
the  instruments  to  be  bills  of  exchange  as  not  being 
addremd  to  any  person,  but  because  they  consider  them 
virtually  addressed  to  drawees.  In  those  cases  the 
names  of  the  drawees  appeared  on  the  bills;  here  no 
name  appeared,  which  creates  a  broad  distinction  be* 
twoen  those  cases  and  the  present.  The  second  count 
cannot  be  sustained,  as  the  cases  cited  expressly  decide 
the  averment  of  presentment  to  be  necessary. 

Cur.  ado.  ndt. 

■  Djoxas  C.  J.  on  this  day  stated,  that  the  opinion  of 
the  Court  was,  that  the  instrument  upon  which .  this 
action  was  brought  was  clearly  a  bill  of  exchange^  and 
could  be  declared  upon  as  such ;  that  it  was  not  neces- 
sary that  the  name  of  the  party  who  afterwards  accepted 
the  bUl  should  have  been  inserted,  it  being  directed  to  a 
particular  place,  which  could  only  mean  to  the  person 
who  resided  there ;  and  that  the  Defendant^  by  accept- 
ing it,  acknowledged  that  he  was  the  person  to  whom 
it  was  directed  i  and  that  the  Plaintiff,  therefore,  was 
entitled  to  retain  his  verdict 

Rule  discharged. 
{a)  j^Campht  1x5. 
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FA.  zi.  Clark  and  Another  v.  Calvbbt. 

TreqMstfiianf  HTRESPASS.     The  first  oount  of  the  dcdarrtiaa 

i^b^^        ^^  ^^^  breaking  the  closes  of  the  PlaintiflEB,  in  die 

tained  against   parish  of  Crosthwaite,  in  the  ooan^  of  GmAerkaidf 

f^tranger         digging  up  Uie  earth  there,  np-rooting,  &&  the  trees  of 

of  the  land       die  Plaintifisi  and  carrying  the  same  away.    The  fieoond 

for  a  trespaM    count  was  for  seizing  and  carrying  away  the  trees  and 

^^^^f^  plants.    The  Defendant  pleaded,>sf,  that  the  Plaintii& 

ruptcy.  on  the  1st  Marchf  1817,  and  from  thence  continuaIlf» 

A  landlord   y^^  ^^  suiuff  out  of  a  commissicMi  of  bankrupt  therein- 
cannot  dutram 
for  rent  trees    Afte^  mentioned,  were  subjects  of  this  realm,  andnorsery- 

gro^o^  in  a    men,  dealers  and  chapmen,  and  ifid  use  and  ezerdse 
^^^^^*  tnde^  &&,  «Bd  sought  thor  living  by  buying  and  sdling; 

and  that  the  Plaintiffi,  so  using  and  exercising  trad^  &c. 
on  that  day,  were  indebted  to  George  Blair  and  J¥3Uam 
PUmpUm^  subjects  of  this  realm,  in  the  sum  of  lOOli, 
for  a  debt  due  and  owing  to  them  jfrom  the  Plaincifi; 
and  that  the  Plaintifis  were  then  also  indebted  to  divers 
other  persons  in  divers  sums  of  monqr,  and  being  so 
indebted,  became  bankrupts;  and  that,  on  the  lltho 
Mardi  following,  a  commission  of  bankruptcy,  dated  on 
the  said  11th  MxrvA,  was  issued,  upcm  the  petition  of 
Blair  and  PUmptoUf  against  the  Plaintifis,  under  which 
conmiission  the  Plaintiffi  were,  on  the  8th  JfyrU  in 
the  same  year,  found  bankrupts :  and  that  three  of 
the  commissioners  named  in  the  said  commission,  after- 
wards and  afiier  the  committing  of  the  said  supposed 
trespasses  in  the  declaration  mentioned,  and  before  the 
commencement  of  the  suit,  to  wit,  on  the  22d  Jprik 
1817,  by  an  indenture  made  between  the  conunis- 
'  10  sioneis 
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sioners  of  the  one  part,  and  George  Blair  and  JamtM 
fjrray  oi  Ase  other  part,  did,  for  the  considerations 
therein  mentioned,  &c«,  asngn  and  set  over  to  Blair 
and  Gray^  then  duly  constituted  and  appointed  assig* 
nees  of  the  estate  and  eflbcts  of  the  Plaindfi,  all  the 
goods,  &C.,  and  all  other  the  personal  estate  whatso^ 
ever  whereof  the  Plaintiffs  were  possessed,  interested 
in,  or  entitled  to,  at  the  time  they  so  became  bank** 
rupts,  or  at  any  time  since,  and  all  their  estate,  interest,* 
and  property  in  the  premises,  or  any  part  thereof;  to 
hold  the  same  to  the  said  Blair  and  Gray,  their  exe-^ 
cators,  administrators,  and  assigns,  in  trust  for  the 
use  and  benefit  of  the  creditors  of  the  PUuntifi.  The 
Pefendant  then  alleged,  that  the  closes  in  the  declar- 
ation mentioned  were  at  the  said  time  when,  fto,  and  at 
the  time  of  the  bankruptcy,  and  sinoe^  hdd  by  the 
Plaintifis  for  a  term  of  years ;  and  that  the  said  com* 
missioners,  in  further  execution  of  the  said  commissioBy 
by  another  indenture^  after  the  committing  of  the  sup«^ 
posed  trespasses  in  the  declaration  mentioned,  to  wit, 
on  the  22d  Aprils  1817,  made  between  the  commissioners 
of  the  one  part,  and  the  said  Blair  and  Gnry,  assignees 
as  aforesaid,  of  the  other  part,  did,  for  the  considerations 
therein  mentioned,  grant,  bargain,  and  sell  unto  Blair 
and  Grcn/^  assignees  as  aforesaid,  all  the  freehold  and 
copyhold  lands  and  hereditaments  whereof  or  wherein 
the  Plaintifi  at  the  time  they  became  bankrupts,  or  at 
any  time  since,  had  any  estate,  right,  title,  or  interest 
in  possession,  remainder,  reversion  oi;  expectancyi  or 
otherwise^  and  all  claim  and  demand  of  tlie  Plaintifis  of, 
in,  and  to  the  same  premises ;  to  hdd  the  same  to  the 
use  of  Blair  and  Grcoff  their  hdrs  and  assigns,  upon 
trust  for  the  creditors  of  the  Plaintifis  as  therein  men* 
tioned.  And  the  Defendant  further  allied,  that  the 
last-mentioned  indenture  was  duly  enrolled  in  the  Court 
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of  Chanoery  before  the  oomraencement  of  this  suit 
And  so  the  Defendant  avenredy  that  the  rights  of  action 
in  the  declaration  mentioned  were  by  means  of  the 
premises  diily  assigned  to  Blair  and  Grio^,  and  this,  8cc. 

Secondly,  as  to  the  taking  and  carrying  away  of  the 
trees  and  plants  in  the  firBt  count  of  the  dedam&m 
mentioned,  and  the  trees,  plants,  &G.,  in  the  last  ooont 
of  the  declaration  mentioned;  a  plea  similar  to  the  firs^ 
omitting  the  bai^gain  and  sale  of  the  bankrupts'  real 
estate,  and  concluding  with  the  Defendant's  sTennent, 
that  die  rightaof  action  in  the  declaration  mentioned, 
as  to  the  premises  in  the  introductory  part  of  that  plea 
mentioned,  were  by  means  of  the  premises  doly  aas^ned 
to  JSfcitr  and  Orny^  and  this,  &c. 

Thirdly,  as  to  the  trespasses  in  the  first  and  second 
eonnts  mentioned;  that  the  Defaidant,  long  before  the 
said  time^  when,  &c.  was  and  still  is  seised  of  and 
in  the  said  doses,  in  which,  &c*,  in  his  demesne  as 
of  fise;  and  being  so  seised  thereof,  that  afterwards 
and  before  the  sMd  time,  when,  &c«,  to  wit,  on  the 
S5th  Marchf  18 IS,  he,  the  Defendant,  demised  the 
said  closes,  in  which,  &c.,  unto  the  Plaintifl^ :  to  have 
and  to  hold  the  same  to  the  Plaintifis  as  tenants  thereof 
to  the  Defendant  from  year  to  year,  so  long  as  they 
should  respectively  please^  the  said  close  called  the 
Nursefy-groundj  to  be  holden  as  and  for  nursery-ground, 
with  the  power  and  liberty  of  planting  and  raising 
thereon,  and  removing  from  time  to  time,  and  taking 
away  such  trees  and  plants  as  might  at  any  time  during 
the  said  demise  be  planted  or  raised  on  the  said 
nursery-ground,  in  the  way  of  their  trade  and  business 
as .  nurserymen,  intended  to  be  carried  on  in  the  said 
demised  premises,  yielding  and  paying  to  the  Defendant 
the  yearly  rent  of  70A,  payable  half  yearly,  as  thereiD 
mentioned,  during  the  continuance  of  the  demise ;  by 

virtue 
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virtue  of  which  demise  the  Plaiiiti£&  entered  into  the  1819. 
premises,  in  which,  &c.,  and  were  possessed  thereof  ^J^^^ 
from  thence,  until  and  at  the  said  time,  when,  &c ;  and  «• 

that  the  Plaintiffi  being  so  possessed  thereof,  70t  of  the     Calvbrt. 
rent  aforesaid,  due  and  payable  to  the  Defendant  for 
one  year,  ending  on  the  2d  of  Februaty^  iSl?)  was  then 
and  at  the  said  times,  when,  &c.,  in  arrear  and  unpaid 
to  the  Defendant ;  for  which  cause  he,  at  the  said  several 
times^  when,  &c«,  entered  into  the  said  several  doses,  in 
which,  &c,  in  order  to  distrain,  and  did  distrain  for  the 
rent  so  due  and  in  arrear  to  him  as  aforesaid,  and  then 
and  there  for  that  purpose  seized  and  took  the  trees  and 
plants  in  the  first  count  of  the  declaration  mentioned, 
and  the  trees,  plants,  &c.,  in  the  last  count  of  the  declar- 
ation mentioned,  then  being  in  the  said  close,  in  which 
8ic,  called  the  Nursery^iround^  for  and  in  the  name  of  a 
distress  for  the  rent  so  due  and  in  arrear  to  him  as 
aforesaid,  and  carried  away  the  same.    And  the  De* 
fendant  averred,  that  the  said  trees  and  plants  were 
planted  and  raised  by  the  Plaintiffi  after  Uie  said  de^ 
mise,  and  were  such  as  they  might  have  removed  by 
virtue  of  the  power  and  authority  to  them  given  as 
aforesaid,  and  were  at  the  said  time^  when,  &c.,  fit  to  be 
taken  out  of  the  ground,  and  removed,  carried  away, 
and  sold,  in  the  course  of  their  said  trade  and  business. 
And  the  Defendant  further  averred,  that  after  due  notice 
of  distress  given  to  the  Pkdntifis  in  thb  behalf,  and 
after  five  days  had  elapsed  after  such  notice^  and  the 
said  rent  still  remaining  unpaid,   the  Defendant,   for 
the  purpose  of  carrying  away  the  same,  as  and  for  such 
distress,  necessarily  dug  up  and  uprooted  the  trees  and 
plants  in  the  first  count  of  the  declaration  mentioned, 
and  in  so  doing  necessarily  and  unavoidably  d«g  up  the' 
earth  in  the  said  clones,  doing  no  unnecessary  damage  on 
the  occasion  aforesaid ;  and  that  the  Defendant  also  re-* 

moved 
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Clakk 


1819.  moved  the  trees,  plants,  &&,  in  tbe  last  count  men- 
tioned, as  and  for  snch  distress,  as  was  lawful  fer  him  to 
do,  which  were  the  same  several  trespasses,  &c 
.CiULVXRT.  Fourth,  the  same  as  the  third  plea,  except  that  itwss 
stated,  that  the  Plaintiffi,  during  the  continuance  of  the 
demise^  and  before  and  at  the  said  times  when,  ftc, 
used  and  enjoyed  a  part  of  the  said  doses,  in  whidi,  &c, 
so  demised  as  a  nursery-ground,  in  the  way  of  their 
trade  and  business  as  nurserymen,  carried  on  diereni, 
and  planted  and  raised  trees  and  plants  there  for  sale,  in 
the  course  of  their  said  trade  and  business,  and  firora 
time  to  time  dug  up,  carried  away,  and  sold  the  said 
trees  and  plants  in  the  way  of  their  trade  and  basinesi 
as  nurserymen,  and  thereby  made  profit  of  the  said  pact 
of  the  said  thereby  demised  closes  so  used,  in  lien  and 
instead  of  sowing  and  nusing  thereon  com  and  other 
produce  of  that  nature.  To  all  the  pleas  there  was  a 
general  demurrer  and  joinder. 

The  questions  raised  by  the  demurrer  were  as  to  the 
first  pleas,  whether  this  action  could  be  supported  b^ 
the  Plaintifi  for  breaking  and  entering  their  lands,  and 
seizing  and  taking  away  their  trees,  they  having  become 
bankrupts  after  the  committing  of  the  trespasses,  and 
before  the  commencement  of  the  suit;  and  as  to  tbe 
third  and  fourth  pleas,  whether  a  landlord  were  entitled 
to  distrain  for  rent  trees  growing  in  a  nurseryman's 
ground. 

The  case  was  argued  in  last  Dinity  term. 

Hullock  Seijt,  for  the  Plaintifi.  The  Plaintifi  were 
in  possession  of  the  lands  jn  question  at  die  time  of  the 
trespass  being  committed,  and  are  the  onlypterscmsiriio 
can  brin^this  action.  The  Plaintifishad  siKtained  an 
injury,  for  which  they  had  a  right  of  action,  and  such 
right  of  action  did  not  pass  by  the  assignmait  of  tbe 

commis- 
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eommiBfiionen.    It  is  admitted,  that  every  descriptioii       1819. 
of  property  to  which  the  bankrupts  were  entitled  at  the 
time  of  the  bankruptcy,  or  to  which  they  might  become 
entitled  previously  to  their  obtaining  their  certificates, 
passed  by  the  assignment ;  but  this  is  merely  a  right  of 
action ;  the  bankrppts  had  nothing  more  at  the  time  of 
the  bankruptcy.  They  clearly  might  have  maintained  an 
action  of  trover;  but  by  that  form  of  action  they  could 
not  have  recovered  damages  proportionate  to  the  injury 
sustained.    But,  notwithstanding  the  assignment,  the 
Plaintifis  might  maintain  trespass  or  trover  against 
all  persons,  except  their  assignees.     Webb  v.  Ward  {a) 
was  an  action  of  trover  by  a  bankrupt  for  the  benefit  of 
his  assignees;  and  in  WM  v.  Fox  {b)  it  was  held,  that 
an  uncertificated  bankrupt  had  a  right  to  goods  acquired 
by  him  after  his  bankruptcy  against  all  the  world  but 
hb  assignees,  and  might  maintain  trover  for  them  against 
a  stranger.     In  that  case  it  is  also  stated  by  Lord 
Kenyouj  that  *<  if  the  Plaintiff  had  brought  an  action 
of  trespass  instead  of  trover,  his  possession  would  have 
entitled  him  to  recover  against  a  wrong  doer,  and  that 
the  form  of  action  could  not  alter  the  law.''    In  Laroche 
V.  Wakeman  (c)  it  was  held,  tliat  if  an  uncertificated 
bankrupt  carry  on  trade  and  sell  goods  to  A^  he  has 
a  good  title  to  the  goods  against  all  persons  but  the 
assignees.    And  in  Faaier  v.  Doom  {d)  the  Court  held, 
that  if  an  order  for  the  delivery  of  goods  in  the  hands 
of  a  third  person  be  given  to  an  uncertificated  bankrupt, 
in  payment  of  a  debt  accrued  subsequently  to  his  bank- 
ruptcy, he  might  maintain  trover  for  them.    The  judg- 
ment of  Eyre  C.  J.  in  that  case  applies  strongly  to  this 
question.     ^  What  shall  be  done  between  the  bank- 

(a)  iT.IL  496.  CO  Peahf  N.  P.  C.  190.   3  Ed. 

nipt 
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181 9«  rupt  and  the  assignees  or  creditors  is  one  thln^  anil 
what  between  him  and  a  stranger  is  another.  Tbb 
narrow  gi*ouad,  that  the  bankrupt  has  a  right  against 
every  body  but  the  assignees,  whidi  is  maintained  by 
autboritifes,  is  sufficient  to  support  the  verdict.  It  is 
not  competent  to  a  third  person  to  dispute  the  bank- 
rupt's title  to  recover,  who,  supposing  his  creditors  bad 
no  claims  upon  him,  would  be  entitled  to  his  action, 
because  whether  they  have  such  claims  or  not,  is  no- 
thing to  the  stranger/'  But  even  if  the  action  be  not 
well  brought  in  the  names  of  the  Plaintifl&i  the  pleas  are 
bad.  The  Defendant  should  have  stated  in  his  pleasy 
that  the  assignees  had  elected  to  take  this  property;  for 
if  they  do  not  interfere^  the  bankrupt  clearly  can  re- 
cover. Kitchen  v.  Barisch.  (a)  There  Laaarence  J.  ex- 
pressly stated,  that  *^  in  all  the  modem  cases,  where  the 
action  brought  by  the  bankrupt  against  third  petaons 
had  been  sustamed,  it  had  been  distinctly  stated,  thst 
the  bankrupt  can  only  recover  where  the  assignees  do 
not  interfere." 

Coplejf  Serjt,  for  the  Defendant.  By  the  assignment 
of  the  commissioners  all  the  (personal  property  of  the 
bankrupt  passes  to  the  assignees,  and  all  rights  of  actkm 
in  respect  of  the  property  of  the  bankrupt  pass  also: 
those  rights  of  action  only  which  are  founded  on  per* 
sonal  injuries  to  the  bankrupt,  are  excepted  from  the 
operation  of  the  assignment.  Here  the  property  of  the 
bankrupts  was  afiected  by  the  trespass,  and,  consequently, 
the  right  of  action  passed  to  the  assignees.  The  aoes 
which  have  been  cited- (jlq  nbt  apply;  in  all  of  then  the 
property  was  acquired  oi;«d|^  contract  enter^  into  after 
the  bankruptcy.     In  Ifitchen  v.  Bartschf   Le  Blame  J. 

(«)  jJSatt^i. 
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says,  <<  All  that  the  courts  have  said  in  any  case  is,  that  1819. 
where  the  assignees  do  not  interfere^  one  who  has  con- 
tracted with  the  bankrupt  after  his  bankruptcy,  shall 
not  protect  himself  on  their  account  against  the  claim  of 
the  bankrupt.''  In  SmUk  v.  Coffin  {a\  it  was  held,  that 
the  ri^t  of  action  of  the  bankrupt  passed  to  his  as- 
signees under  the  usual  words  of  assignment;  and  in 
Brandon  y.  Pate  (&),  the  Court  held,  that  the  as- 
signees of  a  bankrupt  might  recover  from  the  winner 
money  lost  by  the  bankrupt  before  his  bankruptcy  at 
play  in  an  action  of  debt  upon  the  statute  9  Anne^  c.  14. 
As  to  the  pleas,  it  was  not  incumbent  on  the  Defendant 
to  state  that  the  assignees  had  taken  the  property.  The 
pleas  set  out  specially  the  bankruptcy  and  the  assign- 
ment by  the  commissioners,  which  is  all  that  is  requisite. 
Kinnear  v.  Tarrant,  (c)  No  averment  of  the  assignees 
not  having  interfered  is  ever  made  in  cases  where  the 
bankruptcy  is  specially  pleaded;  and  these  pleas  are 
supported  by  all  former  preccdentSi. 

HtMock^  in  reply,  observed,  that  in  the  case  o(  Smith 
V.  Coffin^  the  bankrupt  had  an  existing  interest  in  land ; 
and  that  in  Brandon  v.  Pate^  the  decision  was  against 
the  opinion  oiEyre  C.  J,,  and  proceeded  on  the  ground 
that  the  money  which  was  paid  by  the  loser,  continued 
his  money  and  a  part  of  his  property,  and  therefinre 
passed  under  the  general  assignment  of  the  personal 
prc^rty  of  the  bankrupt.  (cQ 

Cwr*  adv.  mU. 


{a)  %  H.  Bl.  444*  for  >«^t  trees  growing  in  a  nur- 

{b)  th.  3o8.  sery-groondf  Copley  Seijt.  urged 

U)  1$  Boitt  t%%.  the  fame  gronads  for  supportmg 

\d)    Note.    Upon  the   point  the  distress  as  in  Ctark  v.  Gof- 

whcUicr  a  landkird  can  £stnun  kartlh  ant^  431. 

Vox.  VIIL  3D  On 
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1819.       .    On  din  iky  ZXittuC  J.  delivered  the  jtidgnieiit  of 

"m^     thcCkwrt. 

V.  (After  stating  the  pleadings  and  the  questimis  raised 

Calvbrt.     \jj  ||,3  demurrer.)  In  this  ca^  we  think  that  the  Plain- 
tifls  are  entided  to  recover.    The  case  o(  Brandtm  t. 
Pate  (a)  requires  oonsideration.    That  was  an  actiMi 
broii|[^t  by  the  assignees  of  a  bankrupt,  to  reoover  fiola 
the  winner  mon^  lost  by  the  bankrupt  before  lus  baok- 
mptcy,  in  an  action  of  debt,  founded  <m  the  atatale  of 
9  AnHCf  c.  14.     The    minority  of  the  Jn^;es   Aere 
thought,  and  Lord  CSuef  Justice  Egre  yiddad  to  their 
opinion,  that  this  right  of  action  passed  to  the  assignees. 
It  was  tnoney  which  was  to  be  consideced  as  part  of  the 
baniorupt's  estate,  which  had  wnmgfiiUy  passed  to  die 
winner;  and  as  such,  the  assignees  had  a  right  to  i^ 
and  ought  in  reason  to  have  sued  for  it.    That  was  s 
question,  therefore^  as  to  money  of  the  bankrupt,  whidi 
no  doubt  passed  to  the  assignees,  and  they  mi^t  sue  as 
they  would  in  trover,  for  any  of  his  goods,  or  in  ai- 
smopgU  for  any  goods  sold  by  him,  or  for  any  mooej 
received  to  bis  use.     The  esse  of  Smih  v.  C^Sn  {b\ 
determined,  as  to  the  point  for  whixji  it  wtis  meo- 
tioned,  that  a  right  to  bring  a  real  action,  such  as  s 
vnrit  of  entry  mr  abatement,  to  recover  part  of  the  resl 
estate  of  the  bankrupt,  passed  to  his  assignees  by  the 
usual  words  of  assignment.    The  BG>^^.  tu  SOw,  directs 
that  the  bankrupt  shall  disckise  and   discover   ^sH 
such  effects  of  which  he  was  possessed  or  interesled, 
or  whereby  he  hath  or  may  expect  any  pn^t,  benefit, 
'or  advantage  whatsoever."    The  statute  of  13  Elk. 
c.  7*  enables   the  commissioners  to  dispose  of  what- 
ever property  or  interest  the  bankrupt   '*  might  law- 
felly  depart  widiaL^    It  was,  therefor^  dearly  and 

{a)  %  H.  BL  308.  (^)  s  A  £/.  444. 

righUf 
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righdy  hMf  by  the  whole  Court  of  CSommon  Plea$,       1819. 

after  a  very  long  and  elaborate  argument,  by  Mr.  Seijt« 

tfUUams^  that  it  was  the  dear  pdicy  of  the  bankrupt 

laws,  that  every  beneficial  interest  which  the  bankrupt    Calv»it. 

has,  shall  be  disposed  of  for  the  benefit  of  his  oreditora; 

and  as  the  right  to  those  lands  bel<Higed  to  the  bank* 

Tuiptt  and  would  turn  to  profit,  so  the  legislature  had 

determined  that  the  assignees  should  bring  such  actions 

as  would  turn  those  rights  into  possession  for  the  benefit 

of   his  creditors.      In  that  case  Mr.  Serjt  Williams 

argued  for  the  contrary  of  that  which  is  insisted  on  in 

this  case,  for  he  contended,  that  the  action  might  be 

brought  in  die  name  of  the  bankrupt,  for  the  benefit  of 

the  creditors ;  but  Heath  J.  points  out  the  danger  of  air 

lowing  the  bankrupt  to  bring  actions  for  hb  property! 

fer  he  says,  **  Suppose  the  bankrupt  were  to  release  his 

right  of  action,  or  make  a  firaudulent  conveyance^  if  he 

were  to  bring  the  action,  such  release  or  conveyance 

might  be  set  up  to  defeat  it."    Therefore  the  Court 

held  that  action  by  the  assignees  to  be  maintmnable^ 

and  that  infinite  mischief  would  ensue  if  it  were  deter^ 

mined  that  eveiy  thing  belonging  to  the  bankrupt  did 

not  pass  under  die  general  words  used  in  the  assign*^ 

ment« 

These  cases,  therefore^  merely  decide,  that  all  the 
prdperty  of  the  bankrupt,  and,  consequently,  all  the 
powers  lo  turn  the  proper^  to  profit  vest  in  the  as- 
signees. But  in  this  case  we  torm  our  opinion  on  the 
precise  nature  of  the  action,  and  on  the  ground  that  the 
assignees  had  not  interposed  as  in  those  cases.  This  is 
an  action  of  trespass  for  an  injury  done  to  the  soil,  and 
which  no  one  can  maintain  but  he  who  is  in  the  actual 
possession  of  it.  It  may  be  extremely  doubtful,  whether 
the  assignees,  in  their  own  names,  could  in  any  form  of 
action  recover  for  the  whole  of  the  injury  sustained  in 
3  D  2  this 
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1<819.  this-  case.  The  Court  need  decide  nothing  as  to  the 
question^  whether  the  assignees  might  be  entitled  lo  de- 
mand from  the  bankrupt  any  damages  which  he  m^t 
recover  in  thia  action.  It  seems  dear,  that,  as  against  all 
the  world  except  the  assignees,  the  bankrupt  has  a  dear 
right  of  action  qmtre  dausum  /regit.  For  if  this  were 
not  held,  and  if  die  assignees  allowed  him  to  remain 
in  possession  of  premises  which  he  before  occupied, 
considering  them  a  damnosa  JueredUasj  as  in  Tkamar  ▼• 
Bie^ardson  (a),  it  would  follow  that  every  civil  injuiy 
might  be  committed  upon  the  propertgr  without  waj 
means  of  redress. 

This  subjectwas  much  considered  mFaaiUrv^Dawn  (&), 
and  diough  there  be  a  di&renoe  in  onefiict,  the  genersl 
doctrine  there  laid  down,  applies  most  strongly  to  this 
case.  Eyre  C.  J.  there  said,  <<  What  shall  be  done 
between  the  bankrupt  and  the  assignees  is  one  things 
and  what  between  him  and  a  stranger  is  another.  This 
narrow  ground,  that  the.  bankrupt  has  a  right  against 
every  body  but  the  assignees,  which  is  maintained  by 
authorities,  is  su£Sciettt  to  support  the  verdict."  In  an- 
other place  his  Lordship  said,  ^  It  is  not  competent  to 
a  third  person  to  dispute  die  bankrupt's  title  to  recover, 
who,  supposing  his  creditors  had  no  claims  upon  him, 
would  be  entitled  to  his  action,  because  whether  they 
have  such  claims  or  not,  is  nothing  to  the  stranger." 
BuUer  J.  agreed,  and  quoted  and  adopted  the  opinioa 
of  Lord  Kenyan^  in  Laroche  v.  Wakeman^  that  ^  if  the 
assignees  take  any  steps  to  disaffirm  the  title,  they  may 
do  so,  but  that  if  they  do  not,  the  bankrupt  bdng  the 
ostensible  owner,  may  convey  a  tide^  subject  to  be  di^ 
affirmed ;  but  it  is  not  competent  to  third  persons  to 
make  the  objection/'  And  Heath  J»  there. said,  <<  The 
bankrupt  has  a  defeasible  property,  which  none  but  the 

(a)  7  Eaih  33S*  (*)   I  Bci.  ^  PuL  44« 

assignees 
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assignees  can  defeat.^  To  the  same  e£fect  is  the  case  of  1819. 
WM  V.  Fox  (a),  where  it  was  held,  that  a  bankrupt  has 
a  right  to  maintain  an  action  of  trover  for  goods  against 
all '  the  world  but  his  assignees ;  and  Lord  Kenyan^  ioL 
giving  his  opinion  in  that  case,  relied  on  Fowler  v.  Dam^ 
and  said,  *<  I  am  of  opinion,  that  nobody  has  a  right 
to  take  property  from  the  bankrupt  but  those  who  re^ 
gpttlarly  daim  under  the  commission.  I  subscribe  to  the 
opinion  given  by  the  Court  of  Common  Pleas,  that  the 
bankrupt  has  a  right  to  these  goods  against  the  Defend- 
ants, who  are  wrong-doers.  If  the  Plaintiff  had 
brought  an  action  of  trespass  instead  of  trover,  his  pos- 
session would  have  entitled  him  to  recover  against  a 
wrong-doer,  and  the  form  of  the  action  cannot  alter  the 
law.  According  to  the  argument  for  the  Defendant,  if 
the  bankrupt  gets  possession  of  goods  after  his  bank^ 
ruptcy,  it  is  an  invitation  to  all  the  world  to  scramble  for 
the  possession  of  them,  though  the  assignees  do  not 
choose  to  dispute  the  question  with  the  bankrupt ;"  and 
jdshhurstJ.  there  said,  **  I  take  the  general  rule  to  be^ 
that  a  bankrupt  has  a  right  against  all  persons. but  the 
pssignees;  here  a  lawful  possession  in  him  is  admitted, 
and  that  is  sufficient  against  wrong-doers." 

It  is  true^  that  both  these  cases  of  Fender  v.  Dawn 
and  Wehb  v.  Fox  were  cases  of  property ;  but  that  is 
still  stronger;  for  if  the  courts  so  hold  in  cases  of 
property,  it  fortiori  would  they  be  bound  to  hold  so 
where  the  subject  matter  is  a  tort;  and  where  the 
action  is  possessory,  and  can  only  be  brought  by  him 
who  is  in  the  actual  possession  of  the  laud.  It  is 
true,  also,  that  in  both  these  actions,  the  subject  was 
property  acquired  after  the  bankruptcy;  but  in  both 
cases  the  bankrupts  were  uncertificated ;  and  it  requires 

(«)  iT.  K.391. 

8  D  3  no 
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1819.  no  argument  to  prove,  that,  generally  speakingi  pro- 
perty acquired  after  the  bankruptt^,  and  before  the 
certificate,  is  the  property  of  the  creditor.  This  vit 
fiilly  settled  in  Kkdm  ▼•  Bartseh,  {a)  The  general  doe- 
trine  was  confirmed,  if  confirmation  were  neoestary,  fay 
GMs  C.  J.,  in  Cumrnii^  v.  Boebudc  {b\  where  he  ssid, 
<<  Unless  the  assignees  interpose,  the  bankrupt  may 
maintain  the  action ;  he  may  sue  as  their  trustee.^  With 
this  weight  of  authority  it  seems  clear  that  the  aetioa 
is  well  brought,  and  that  the  demurrer  to  the  first  innd 
second  pleas  must  be  allowed. 

The  second  point,  whether  growing  trees  in  a  nxmay 
ground  are  distrainable  for  rent  under  11  G.  2.  c  19. 
s.  8.,  was  argued  in  this  court  in  last  TVinHy  term,  in 
Clark  V.  GasgartJu  {c)  The  C!ourt  there  resolved,  thst 
such  trees  were  not  distrainable,  and  nothing  has  been 
urged  to  induce  an  alteration  of  that  opinion.  Upon 
both  the  points  of  this  demurrer,  therefore^  there  must 
be  judgment  for  the  Plaintifi.  My  Brother  Bicharistm 
having  been  counsel  in  this  causey  declines  ^ving  any 
opinion. 

Judgmait  for  the  Pla]nti& 
(«)  7  BoiU  S^^       (h)  I  Holt  iSr.  P.  C.  t7».       (0  AmU^  43U 
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Idle  and  Others  v.  The  Royal  Exchange       i^  lu 
Assurance  Company.  /  >^ 

^OVENANT  upon  a  policy  of  assurance,  dated  the  An  inturance 

22d  Amtst.  1810,  effected  in  the  name  of  the  was  cfiected 
®  •  __       on  the  fraglit 

Plaintiffs,  and  sealed  with  the  common  seal  of  the  De-  of  a  ship,  and 

foidants.    "  Lost  or  not  lost,  at  and  from  Qftebec^  or  on  the  cargo 

the  ship's  port  of  lading  in  the  river  Si.  Lawrence^  to  j^^^  ^^ 

hier  port  of  discharge  in  the  United  Kingdom,  warranted  ship  sailed 

to  depart  on  or  before  the  ISth  Naoember  then  next,  or  ^^^^* 

%o  depart  with  the  convoy  appointed  to  sail  on  that  day,  voyage  sprang 

being  4500;.  on  freight  of  the  ship  4)ax^  valued  at  that  ^  l«a^9  »>d  in 

awn,  and  2760t  on  wood,  valued  at  6/.  Ss.  per  register  ^^^^ 

ton,  loaden  on  board  the  said  ship."     The  time  of  the  on  a  reef  of 

wi^rranty  of  the  ship's  saiUng  was  afterwards  duly  ex-  |^f^J„^7*' 

iwded  by  an  indorsement  on  the  policy  to  the  21st  No^  danger  of 

vemb^9  1810.    The  Plaintiffs  and  other  persons  were  being  carried 

averred  to  be  interested  in  the  cargo,  and  the  same  ^^^  xVe 

persons,  together  with^  William  Haynes,  were  averred  to  captain,  by  the 

be  int^ested  in  the  freight     The  Plaintiffs  further  ^^^^^^ 

averred,  that  the  said  ship,  with  the  cargo  of  wood  on  of  an  agent  for 

boardj  sailed  on  her  voyage ;  and  that,  whilst  she  was  the  owners, 

proceeding  on  her  voyage  with  such  cargo  on  board,  she  J'p^^er 

W4S  wholly  lost  by  the  perils  of  the  sea.     The  Defend-  himself,  sold 

ante  pleaded  the  general  issue,  upon  which  issue  was  J^y^^j^j^ 

j(pined.  dangerous  situo 

ation.  The 
ship  was  after- 
wards saved  hy  the  purchasers,  and  repained,  and  brought  a  cargo  to  Lomion. 
The  jury  fou(id  that,  in  effecting  the  sale,  the  master  had  acted  fairly  for  the  benefit 
of  all  concerned.  In  an  action  by  the  assured  against  the  underwriters  on  freight  for 
a  total  loss,  it  was  held,  that  the  captain  was  justified  in  making  such  sale,  and  that 
aa  abandonment  of  the  freight  wal  not  necessary. 

3D  4  On 
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1819.  On  the  trial  at  the  London  shtings  after 

^  _;  ^    term,  1817,  before  2)00^  J^  the  joiy  fboiid  that  there 

^.  had  been  a  partial  loss  as  to  the  cai]g<s  (^  amntrnt 

The  Royal    whereor  was  referred  by  previous  agreement  between 

AifunuiM^.  the  parties,  and  was  considered  as  paid  into  court ;)  and 

that  there  had  been  a  total  loss  upon  the  freight,  and 

gave  their  verdia  for  the  Plaintifi,  with  45002.  damages 

for  such  total  loss  on  frdght,  subject  to  the  opfaiion  of 

die  Court  as  to  sndi  last  mentioned  loss,  upon  a  case  of 

which  the  following  is  the  substance. 

The  Plaintifi  with  the  other  perscms  averred  to  be 
interested  in  the  freight,  were  the  owners  of  the  ship 
AjcLX^  and,  at  the  time  of  the  loss^  were  interested  in  the 
freight  to  the  amount  of  the  sum  insured  therecMi,  and, 
together  with  the  other  persons  averred  to  be  interested 
in  the  cargo,  were  likewise  further  interested  in  the 
cargo  loaden  on  board  the  ship^  consbting  of  timber  for 
his  majesty's  dock-yards. 

On  the  16th  November^  1810,  being  within  the  time 
limited  by  the  extended  warranty,  the  ship  set  sail  from 
QuAec  to  Londonj  being  her  port  of  disdiarge  in  the 
United  Kingdom ;  and,  on  her  voyage  down  the  livcr 
Si.  lamrence^  having  by  an  unavoidable  aoddent  stm^ 
the  ground,  she  immediately  sprung  a  leak.  Tempestifr- 
ous  weather  came  on,  and  after  every  endeavour  had 
been  used  to  get  the  vessel  into  a  place  of  safety,  and 
when  all  the  crew  with  a  number  of  men  who  had  been 
procured  from  the  shore  to  assist  them,  were  ezhaosted  fay 
working  at  the  pumps,  and  when  there  were  six  feet  of 
water  in  the  hold,  and  the  water  still  gaining  fost  upon, 
the  crew,  it  became  absolutely  necessary  Cdt  the  pre- 
servation of  the  lives  of  the  master  and  crew  to  run  tiie 
vessel  on  shore;  and  on  the  21st  'November  she  wa% 
accordingly,  run  ashore  v^Kamauraika  bay,  about  90 
miles  below  QjiAec.    She  took  the  ground  upon  die 

outside 
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outside  of  a  reef  of  rocks  at  the  entrance  of  the  bay^       1819. 
and  the  ship  being  situate  in  the  tide  way  and  immove-        i^^^ 
able^  was  there  exposed  to  the  full  force  of  the  river  9, 

Si*  LawrencCf  and  in  the  way  of  the  drift  ice  floating   "^^  Royax^ 
down  the  same^  which  ice  was  then  beginning  to  form  i^unace  Co. 
in  great  masses. 

On  the  22d  November  the  master  went  to  QjuebeCf  and 
acquainted  Messrs.  Mure  and  JoU^ffe^  two  of  the  owners 
who  were  resident  there,  with  his  misfortune ;  and,  after 
his  return,  caused  two  surveys  to  be  made  upon  the  ship 
by  persons  of  competait  e3q)erience  and  skill ;  one  on  the 
Sd,  and  the  other  on  the  11th  December  .•  and  it  being 
the  opinion  of  the  surveyors  upon  both  those  occasions^ 
that  the  ship  lay  in  a  situation  of  imminent  peril,  of  being 
carried  away  and  destroyed  by  the  ice^  and  the  surveyors 
upon  the  second  survey  having  stated  that,  according  to 
their  judgment,  it  would  be  prudent  and  for  the  benefit 
of  the  insurers,  merchants,  and  all  concerned,  to  sell. 
the  ship  and  cargo  as  soon  as  possible,  she  being  then 
liable  to  be  carried  away  by  the  ice  or  upset ;  he  did 
accordingly,  and  under  the  direction  of  Mr.  Mure^  a  part 
owner  of  the  ship  and  cargo,  and  agent  at  QmAcc  for 
the  owners  thereof  proceed  to  a  sale  of  the  ship  and 
cargo  by  public  auction  at  Qftebec  on  the  17th  December, 
1810,  at  which  sale  Mure  attended.  The  cargo  con- 
sisted of  dmber,  which  could  not  be  got  out  of  the  ship 
in  the  situation  in  which  she  then  lay.  The  ship  and 
cargo  were  sold  together  in  one  lot,  as  they  were  then 
lyin^  for  1500^  currency;  and  the  sails,  rigging,  boats, 
provisions  and  stores  of  the  ship  which  had  been  brought 
<m  shore,  were  sold  in  two  distinct  lots  for  560L 
cunrency. 

The  jury  found  that  the  master  had  acted  throughout 
the  whole  transaction  £Eurly  and  bondjtde  for  the  benefit 
of  all  concerned;  and  that  the  sale  was  honestly,  fiurly, 

and 
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1 919.       aod  praperiy  eoitdiicted  and  cKrediBcl  tridi  a  mw  to  the 
"^      '  ^'     iBtereat  of  all  parties  concerned. 

^'  The  first  intiniatton  which  the  Plaintifi  had,  that 

the  RoTAL  the  sale  of  the  sliip  and  cargo  was  necessary,  was  eon- 
jS^^%^  taincd  in  a  letter  from  Mttre  and  JbOsffe  d^ledBtQpAee, 
20th  December,  1810,  written  after  the  sale  had  actually 
taken  place,  and  inclosing  the  account  of  sales.  Hiis 
letter  was  not  received  by  ,the  IMaintiffi  until  the 
7th  Apritj  1 811 ;  and  on  the  9tk  April  the  derk  of  die 
Plaintiffs  called  at  the  office  of  the  Bqyal Exchange  Assur- 
ance Company,  lind  leftwith  the  pr^>er  persoa  a  state- 
ment of  loss,  containinga  calcnIatiGnof  theloas  upcm^the 
oargOy  giving  them  credit  for  the  salvage  of  the  cargc^ 
and  demandii^  the  difference  of  such  loss,  and  also  a 
total  loss  upon  the  freight,  withoat  leaving  any  other 
rtotice  of  abandonment 

The  ship,  contrary  to  all  reasonable  expeetatioDs, 
survived  the  winter  of  1810,  and,  in  the  spring  of  1811, 
was,  at  a  grdit  expense^  floated  and  carried  up  to 
Qnebec  by  the  purchasers  thereof;  and,  after  being  re- 
paired at  an  expense  of  B46L  6s.  M.  currency,  per- 
formed a  voyage  to  Engbmd  in  die  summct  of  1 81 1,  and 
I^ixnight  a  fbll  cargo. 

'  The  partial  loss  on  the  cargo  having  been  agreed  to 
be  referred,  and  to  be  considered  as  paid  into  court, 
the  only  question  for  the  opinion  of  the  Oouvt  was, 
whether  the  Plaintiffs  were  entided  to  recover  for  a 
fk>tal  loss  upon  tbe  freight.  If  the  Court  should  be  of 
opinion  that  the  Piaindfis-wcre  endded  to  recover  for  a 
total  loss,  then  the  verdict  was  to  be  entered  for  the 
Plaintiffs  for  4500/.  as  for  a  total  loss  on  freight;  but,  if 
otherwise,  then  a  verdict  was  to  be  entered  for  the  De- 
fendants :  eidier  party  was  to  be  at  liberty  to  tarn  the 
case  into  a  special  verdict. 

The  parties  afterwords  agreed,  that  the  case  should 
lo  be 
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be  turned  into  n  speckl  Tcrdict  at  ohcti-  It  wu  twice 
argued;  in  the  kst  term  by' Marshall  Serjt.  for  the 
Plamtifiy  mdJBo8anqueiSeTjt.br  the  Befiendants;  and 
in  this  term  by  Lens  Seijt.  iae  the  Flaintiflb,  and  Ctpley  l^l?^!^ 
Seijt.  for  th^  Defimdants.  •  '-    i^r^^-rmr  Qn^ 

Arguments  for  the  Flaintiffiu    There  are  two  qnes^ 

dons  in  this  case.  Firsts  whether  the  captain  had  «  rights 

under  the  dreumstances  of  the  caae^  to  seD  the  ship 

and  cargo;  and,  secondly^  whether  there  ought  not  to 

have  been  an  abandonment  of  the  freight.   The  captain^ 

ezerdaing  an  honest  judgment,  and  bdieving  the  diip 

and  cargo  to  be  in  the  utmost  peril,  was  justified  in 

seDii^  them  to  the  highest  bidder,  by  the  necessity  of 

bis  situation,  and  his  sale  is  therefore  binding  on  his 

owners;  the  peril  was  one  of  those  insured  against,  and 

the  underwriters  are  therefore  KaUe.    The  captain  was 

induced  to  expose  her  to  sale,  because  he  conceived  that 

the  chance  of  saving  the  ship  and  caigo  might  be  of 

some  vakie  to  persons  upon  the  spot,  but  of  no  value  to 

him  or  his  owners.    It  was  surely  better  to  sell  in  such 

a  case  than  to  suffer  die  ship  to  perish  (for  her  total 

destruction  was  hourly  expected,)  or  to  attempt  to  re<* 

pidr  her  at  an  incalculable  expense.    If  the  captain  had 

delayed  for  a  few  days,  and  she  had  been  carri<sd  away^ 

the  underwriters  would  have  had  reason  to  complain,  that 

he  had  not  done  his  duty.   They  would  have  had  great 

reason  to  complain,  if  he  had  not  compiled  with  the     ^ 

advice  of  the  agents,  Mure  and  JoU^^  one  of  whom 

was  also  a  part  owner.    It  has  been  said,  that  however 

well  intended  the  sale  was,  with  reference  to  the  ship 

and  cargo,  yet  that  it  was  no  benefit  to  the  underwriters^ 

inasmuch  as  it  occasioned  a  total  loss  upon  frdght,  and 

that,  therefore,  they  have  grounds  of  complaint    It  was 

urged  at  the  trial,  that  this  was  not  for  the  benefit  of 

all 
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1 819*       all  conoerned,  as  it  could  not  be  for  the  benefit  of  the  nn- 
*  - '  '  ■  ^     dcrwriters  upon  freight ;  but  the  interest  of  all  oonoemed 
^  meansthe  interest  of  those  concerned  in  the  shipandcaigo; 

The  RoTAL  and  the  interests  of  the  underwriters  upon  freight  are  not 
j^^^„^  Co.  ^  outweigh  the  interests  of  the  owners  of  the  ship  and 
cargo.  Upon  this  subject  there  are  many  aathorit]e& 
In  MiOes  v.  FleUher{a\  Mansfidd  CX  J.  said»  <«The 
c^>tain  had  no  express  order,  but  he  had  an  in^ied 
authority  from  both  sides,  to  do  what  was  right  and  fit 
to  be  done,  as  none  of  them  had  agents  in  the  place; 
and  whatever  it  was  right  for  him  to  have  done^  if  it  had 
been  his  own  ship  and  cargo,  the  underwriter  must 
answer  for  the  consequences  of^  because  this  is  within  his 
ccmtiact  of  indemnity/'  The  subsequent  part  of  the 
judgment  in  that  case,  also  applies  strongly  here.  Pkm^ 
amour  y.  St€g[*les  {b)j  is  also  an  authority  to  the  same 
effect ;  and  Manffidd  C.  J.  there  says,  <<  That  being  done 
which  was  the  best  that  could  be  done,  the  underwriters 
are  liable ;"  and  BuUer  J.  there  confirms  Mslles  v.  JPId^ 
eheTf  and  says,  '*  It  was  there  decided,  that  the  csp- 
tain  has  a  general  power,  and  is  bound  in  duty  to  do 
the  best  for  all  concerned.''  The  next  case  is  that  of 
Underwood  ▼.  Boberlton.  (c)  There  the  captain  of  a  re- 
captured ship,  because  he  could  not  immediately  proceed, 
bemg  stript  of  all  her  hands,  and  not  bemg  able  to 
procure  a  fresh  crew  immediately,  sold  the  sh^  and 
cargo,,  under  the  order  of  the  Vice-Admiralty  Goort; 
and  EOenborough  C.  J.  held,  ^<  that  he  had  no  i%^t 
to  sell  the  cargo,  and  that  he  was  bound  to  have 
waited  a  reasonable  time,  for  tlie  purpose  of  procuring 
a  competent  crew  to  navigate  his  vessd."  From  diat 
it  must  be  inferred,  that  if  he  had  waited  a  reason- 
able time^    the  circumstance  of  the  necessity  whidi 

(a)  Doug.  »3i.  /J.,  4th  ed.         {c)  4  Campb.  138. 
{b)  I  r.lC6lz.jf. 

had 
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had  occasioned  the  sale  of  the  ship,  would  then  have  1819« 
been  justifiable.  In  the  case  of  the  Betty  Catheafi{a\  i^i^ 
Sir  William  Scott  said,    <<  The  revenue  and  navigation  «. 

laws  are  certainly  to  be  construed  and  applied  with  Th«  Royal 

•  .     *  ■  • ,       EXCBANOB 

great  exactness;  at  the  same  time  it  is  not  to  be  said,  AMunnce  Ge. 
that  they  are  not  subject  to  all  considerations  of  rational 
equity.  Cases  of  unavoidable  accident,  invincible  ne* 
cessity,  or  the  like,  where  the  party  could  not  act^ 
othowise  than  he  did,  or  has  acted  at  least  fi>r  the  best, 
must  be  considered  in  this  system  of  laws  just  as  in 
other  systems.  Laws  that  would  not  admit  an  equitable 
construction  to  be  applied  to  the  unavoidable  misfor* 
tunes  or  necessities  of  men,  or  to  die  exercise  of  a  fair 
discretion  under  difficuki^  could  not  be  laws  framed 
for  human  societies."  In  the  case  of  the  Gratitu^ 
dine{b)f  Sir  WiUiam  Scott  observed,  <<  It  is  said,  that 
the  master  is  the  mere  depositary  and  common  carrier 
as  to  the  cargo,  and  that  the  whole  of  his  relation  to 
the  goods  is  limited  to  the  duties  and  authorities  of 
safe  custody  and  conveyance.  This  position,  that  in  no 
case  has  he  a  right  to  bind  the  owners  of  die  cargoes,  is, 
I  think  not  tenable  to  the  extent  in  which  it  has  been 
thrown  out;  for  though,  in  the  ordinary  state  of  things, 
he  is  a  stranger  to  the  cai^o  beyond  the  purposes  of 
safe  custody  and  conveyance,  yet  in  cases  of  instant  and 
unforeseen  and  unprovided  necessity,  the  character  of 
agent  and  supercargo  is  forced  upon  him,  not  by  the 
immediate  act  and  appointment  of  the  owner,  but  by 
the  general  policy  of  the  law ;  unless  the  law  can  be  sup- 
posed to  mean,  that  valuable  property  in  his  hand  is  to 
be  left  without  protection  and  care.  It  must  unavoid- 
ably be  admitted,  that,  in  some  cases,  he  must  exercise 
the  discretion  of  an  authorised  agent  over  the  cargo,  as 

{a)  I  Rob.  Adm.^,  aao.  (^)  3  Koh.  Adm.  Rep.  %$j. 

well 
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abandon.    If  the  sale  were  right,  the  ship  and  cargo        1819. 
were  gone  into  different  hands,  and  she  conld  never     ^  j.^  * 
earn  freight.     Where  the  freight  is  abandoned  to  the  ^^ 

underwriters  of  the  ship,  it  belongs  to  them,  and  they  The  Royal. 
become  her  owners  from:  the  time  of  the  commence*  ^^uy^jj^.^  q^ 
ment  of  the  risque;  and  if  the  ship  be  hypothecated 
lor  the  wages  of  the  sailors,  the  hypothecation  follows 
the  ship,  and  the  underwriters  take  her,  subject  to  those 
burthens  and  outgoings:  they  are  liable  for  those 
charges  after  abandonment;  This  has  been  incidentally 
discussed  in  various  cases.  In  Thompson  v.  Boftercft  (a) 
jElUnboroi^h  C.  J.  said,  <<  The  underwriters  on  the 
ship,  from  the  time  of  the  abandonment  to  them^ 
stand  in  the  same  situation  as  the  owner;  and  ap 
the  owner  was  liable  to  all  these  expences  before^ 
so,  after  the  abandonment,  they  must  be  borne  by 
the  underwriters  on  the  ship.  Expenses  of  this  sort 
are  not,  properly  q)eaking^  salvage  on  the  freight,  but 
they  are  charges  paid  by  the  owners  of  the  ship,  for  the 
benefit  of  those  to  whom  he  abandoned  it.  And,  there- 
fore, he  will  be  entitled  to  retain  a  proportionable  part 
om  his  settlement  with  them."  The  cases  of  Lcatham 
▼•  Terry  {VU  M^CarOy  v.  Abd{c\  Sharp  and  CUad- 
stone  ld)f  are  all  to  the  same  effisct.  The  opinion  of 
EOeaborough  C.J.,  in  Parmeter  v.  TodhunUr{e)  is  at 
variance  with  these  cases^  but  it  was  overruled  by  Gibbe 
C.  J.,  in  Qreen  v.  7%^  Bpyal  Exchange  Auurance  Comr 
panyt  in  which  case  it  was  cited.  [Dattas  C  J.  In 
Haynum  v.  HoUon  it  was  decided^  that  in  cases  of 
extreme  necessity  the  captain  may  sdl  the  ship  for  the 
benefit  of  the  owners,  but  that  it  can  only  be  in  cases 
of  exhume  neeemiy*    No  case  has  been  mentioned  in 


(r)   5  Batt9  3^- 


which 
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afterwards  earned,   the  underwriters  were  not  liable.       1819* 
It  makes  no  difference,  thereforei  whether  the  cargo  be        j^^^ 
the  same  or  not.    This  vessel  brought  a  complete  cargo^  v. 

and  earned  freight,  and  that  on  the  same  voyage ;  con-  *^*  Royal. 
sequently  no  freight  was  lost.     But,  if  freight  has  been  Atwrinr^  Co. 
lost,  it  has  been  lost  by  the  act  of  the  assured  himself; 
for   the  ship  did  survive  the  winter,   brought  a  full 
<:argo,  and  earned  freight     The  underwriters  cannot 
be  called  upon  to  pay,  when  the  ship  has  done  all  that 
was  undertaken.    Mure  and  JclUffe^  the  former  a  part 
owner  of  the  ship  and  cargo,  i^id  both  representing  the 
other  owners,  hond^fide  thought  it  for  the  benefit  of  all 
parties  concerned  to  put  an  end  to  the  adventure,  and 
sell  the  ship.     The  ship  being  so  transferred,  the  ovyners 
cannot  have  recourse  to  the  underwriters  for  the  freight. 
The  ship  was  quite  repairable^  and  there  was  nothing 
in  the  circuQostances  to  prevent  her   completing   her 
voyage;   and  there  is  no  case  in  which  the  captain, 
much  less  the  owner  of  a  vessel,  has  been  held  to  be 
justified  in  parting  with  a  ship  because  she  was  in  peril, 
or  because  she  was  in  danger  of  not  performing  the 
voyage^  the  risk  oif  which  was  insured  against.    The 
underwriter  insured  against  the  risk ;  and  tlie  parties  can 
have  no  right  to  settle  the  risk,  and  then  to  tell  the 
underwriter  that  he  is  bound  as  if  the  vessel  had  been 
lost  by  the  perils  of  the  sea.     Here,  no  peril,  but  the 
act  of  the  assured,  actually  prevented  the  voyage  from 
being  accomplished.    It  is  the  risk  that  has  been  sold, 
and  not  the  ship,  which,  at  the  time  of  sale,  was  a  good 
vessel.     It  is  admitted  that,  as  m  Milles  v.  Fletcher^ 
when  the  vessel  is  irreparable^  the  remains  may  be  dis- 
posed of;  and  that  is  the  principle  upon  which  Green  v. 
The  Boyal  Exchange  Assurance  Company  was  decided* 
The  principle  is  this,  a  captain  may  sell  his  vessel  if  she 
be  so  damaged  that  she  cannot  perform  the  voyage; 
but  he  cannot  sell  merely  because  she  is  in  periL     In 
U'Carikyy.  AbO,  EOenborough  C.  J.  says,  «  The  ques- 
Voi^VIII.  3E  tion 


Idle 
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1819.  tion  appears  to  us  to  resolve  itself  into  this  angle  potnt, 
whether  the  freight  have  been  lost  or  not;"  and  he 
adds,  *^  if  it  have  been  lost  to  the  owners  of  the  ship,  it 
The  Royal  has  become  so  lost  to  them,  not  by  means  of  the  perib 
ANunnce  Co.  ^^^'^^  against,  but  by  means  of  an  abandonment  of  the 
ship,  which  abandonment  was  the  act  of  the  afisnred 
themselves;  with  which,  therefore,  and  the  consequoices 
thereof,  the  underwriters  on  freight  had  no  concern." 
There  has  been  no  total  loss  of  ship  in  this  case; 
there  has  been  no  total  loss  of  cargo ;  and  it  cannot, 
therefore,  be  contended  that  there  has  been  a  total  loss 
of  freight.  There  has  been  no  abandonment  of  the 
ship  or  cargo;  there  could  not  be  any  abandonment, 
because  the  case  never  arose  in  which  the  abandonment 
of  the  ship  could  have  tak^i  place.  In  all  the  cases 
upon  this  subject,  the  question  has  arisen,  where  a  ship 
has  been  injured  by  the  peril  of  the  sea,  and  where  she 
has  jbeen  irreparably  injured  and  the  voyage  losL  JFWr- 
neaux  v*  Bradley  (a),  and  many  other  cases,  turn  upon 
the  point,  whether  ships  be  or  be  not  repairable ;  if  not 
repairable  for  the  purpose  of  the  voyage,  then  the  ship 
may  be  abandoned.  But  the  case  does  not  turn  upon 
this;  for  whether  there  be  a  total  loss  or  not,  as  in 
McCarthy  v.  Abel^  as  the  abandonment  tran^rs  it  to 
a  third  person,  there  can  be  no  demand  upon  the  under- 
writers on  freight.  As  to  the  authority  of  the  master 
to  sell,  it  is  true  he  may  dispose  of  a  wreck ;  but  he 
cannot,  \inder  any  circumstances,  dispose  of  a  ship  at 
all  capable  of  performing  the  voyage  insured.  In  Beid 
V*  Darby^  tlie  ship  had  undergone  great  peril  and  da- 
mage :  there  were  proceedings  in  the  Admiralty  Court, 
and  every  thing  was  done  hon&Jide  to  authorise  the 
sale,  and  yet  the  court  held  that  there  was  an  alternative, 
and  therefore  that  the  captain  could  not  sell  the  dup. 
In  Wihon  v.  MiUar^  the  judgment  of  EUenborwgh  G  J. 
is  decisive  upon  this  point. 

[a)  I  Park  on  Ins,  257.  7th  edit. 

As 
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As  to  the  last  part  of  the  case,  whether  on  abandon-       1819. 

inent  be  necessary  or  not,  the  case  of  Green  v.  The  Royal     '^  '"- '^^ 

JSxchange  Assurance  Company  would  appear  decisive,  but  ^^ 

it  is  now  stated  by  the  counsel  for  the  Plaintiffi,  that    The  Royal 

i_  .  .  >       1       1  «  Exchange 

they  were  m  error  m  supposing  that  there  was  an  aban-  ^^^^rance  Co. 

donment  of  the  ship;  it  is  now  stated  that  it  was  not 
so,  and  that  the  underwriters  accepted  a  salvage  and  ^ 
paid  a  total  loss.  This  is  very  important,  for  if  there 
has  been  no  abandonment  of  the  ship,  then  unquestion- 
ably there  is  no  total  loss  of  the  ship ;  it  is  only  a  partial 
loss,  in  whatever  light  the  parties  may  view  it*  Thompson 
T.  Bawcrqft  and  Leaiham  v.  Teny  are  therefore  im- 
portant cases*  If  the  owners  were  justified  in  parting 
with  the  ship  to  Patterson^  it  was  never  abandoned ; 
in  fact,  the  case  never  arose  in  which  they  were  en- 
titled to  abandon.  In  Hodgson  v.  Blackiston  (a)  it  was 
held,  that  although  the  ship  was  sold,  an  abandon- 
ment was  necessary.  And  in  Martin  v.  Crokatt{b)y 
EBenbo9Xwgh  C.  J.  said,  **  Where  the  thing  insured  sub- 
sists in  specie,  an  abandonment  is  necessary,  if  it  be 
necessary  in  any  case;  and  if,  upon  the  happening  of 
such  a  peril,  which  suspends  the  voyage  and  induces 
the  necessity  of  repair,  the  owners  choose  to  make  it  a 
total  lossy  they  ought  to  give  notice  of  abandonment" 
The  parties  in  ihis  case  ought  to  have  given  the  under- 
writers an  opportunity  of  judging  for  themselves. 

Reply.  The  case  of  Green  v.  The  Boyal  Exchange 
Assurance  Ckmpanif  goes  further  than  this  case,  because 
there  the  ship  was  repaired  to  a  certain  d^ree  so  as  to 
bring  home  part  of  a  cargo.  Anderson  v.  Wallis  was  a 
case  of  a  retardation  of  voyage,  but  this  case  is  dif-* 
ferent:  the  necessities  of  the  vessel  called  for  an  imme- 
diate act,  and  it  has  been  shewn  that  it  was  done  with 
great  deliberation  after  two  surveys,  and  upon  the  ad- 

(tf)  I  Park  on  Int.  aSi.  n.  {h)  14  Eastt  466. 
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1819.       ^ice  of  the  agents  and  the  captain ;  and  the  jary  have 
^■■v^     found  that  it  was  the  best  thing  that  could  have  been 
^  done  for  all  concerned.     It  has  been  stated  that  the 

TheRoTAL  underwriters  for  freight  were  parties  concemedy  bat 
i^^"^"^^^Co  ^*'  proposition  cannot  be  supported ;  for  in  completing 
a  sale  of  a  ship  and  cargo,  the  captain  or  agent  looks 
to  the  interest  of  the  owners  of  the  ship  and  caigo, 
and  not  beyond  them.  It  has  been  also  stated,  that  die 
underwriters  having  taken  the  risk,  had  a  right  to  run 
the  risk  of  the  whole  voyage ;  but  the  opinions  of  Mans- 
Jleld  C.  J.,  Buller  J.,  and  EUenbarough  C.  J.«  in  the  cas» 
which  have  been  cited,  and  of  this  Court  in  Green  v. 
The  Royal  Exchavge  Assurance  Company^  negative  that 
position ;  and  if  so,  the  consequence  would  be,  that  no 
insurance  could  be  safely  effected.  The  event  is  not  to 
be  considered ;  the  conduct  of  the  parties  at  the  time  k 
alone  to  be  considered.  In  Green  v.  7%^  Regnal  Ex- 
change Assurance  Company^  the  ship  cannot  be  considered 
as  a  mere  wreck,  for  she  was  afterwards  repaired,  and 
brought  home  part  of  a  cargo.  Great  reliance  has 
been  placed  by  the  Defendants  upon  Seid  v.  Darts ; 
but  when  welt  considered,  that  case  is  in  favour  of  the 
Plaintiffs.  The  opinions  of  Laoorence  J.  and  Le  Blanc  J. 
are  strong  in  their  favour;  and  Ellenborough  C  J.,  al- 
though he  differed  in  (pinion  with  the  rest  of  the  court 
upon  this  point,  founded  his  judgment  exclusively  upon 
tlie  circumstance  of  the  Defendants  not  complying  with 
registry  acts*  The  decision  in  that  case  was  not  upon 
the  ground  of  the  party  having  no  authority  to  sell 
MaHin  v.  Ctvkatt  is  altogether  inapplicable  to  the 
present  case;  It  has  been  decided,  that  in  cases  of  ex- 
treme necessity  the  captain  may  sell ;  and,  under  the  cir- 
cumstances of  this  case,  and  upon  the  authorities  which 
have  been  cited,  the  Plaintiffs  are  entitled  to' the  judg- 
ment of  the  Court. 

Cur,  adv.  tuIL 

Dallas 
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'  Dallas  C.  J.  now  delivered  the  judgment  of  the       1819. 
.Court* 


Thb  case  has  been  twice  argued,  and  most  ably  on 


Idle 


both  occasions.  It  comes  before  the  Court  on  a  special  The  Rotal 
verdict,  which  in  substance  is  this.  [His  Lordship  then  ^»»angb 
stated  the  special  verdict]  The  objections  made  to  the 
Plaintiffii'  right  to  recover  are  these:  first,  it  is  said  that 
.  the  captain  had  no  right  to  sell  the  vessel,  and  so  d^ 
termine  the  voyage,  or  in  other  words,  that  the  voyage 
was  not  put  an  end  to  by  the  perils  of  the  sea,  but  by 
the  act  of  the  assured ;  and,  secondly,  that  if  the  sale 
was  proper,  there  ought  to  have  been  an  abandon- 
ment of  the  freight.  With  respect  to  the  second  ob- 
jection, it  resolves  itself  into  matter  of  form ;  for,  under 
the  facts  found  in  the  special  verdict,  inasmuch  as  there 
could  be  no  freight  to  abandon,  no  actual  benefit  could 
be  derived  from  abandonment  in  terms;  and,  there- 
fore, the  chief  objection  as  against  the  assured's  right  to 
recover,  is,. that  something  has  not  been  done  which,  if 
it  had  been  done,  would  have  placed  the  insurer  in  no 
better  situation. 

The  first  objection  then  is,  that  the  captain  had  no 
right  to  sell;  and,  as  to  this,  the  argument  has  gone 
upon  very  wide  grounds,  and  a  great  number  of  cases 
have  been  referred  to.  But,  before  going  into  the 
general  doctrine  or  the  particular  authorities,  I  think  it 
right  to  premise,  that  our  opinions  must  be  considered 
as  formed  on  the.facts  of  this  case ;  for,  although  general 
principles  are  highly  valuable  when  they  can  be  of 
general  or  extensive  application,  yet,  from  the  very 
nature  of  subjects  of  this  description,  the  application 
of  principles  as  fiir  as  decided  cases  furnish  any  rule, 
must  depend  upon  the  circumstances  of  the  particular 
case. 

To  proceed,  then,  to  the  first  objection  ^  had  the 

captain  a  right  to  sell  so  as  to  bind  the  insurer  on  the 

facts  of  the  case  before  us  ?  This  involves,  first,  the 

3  E  3  general 
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1819.       general  right  of  the  captun  to  sell;  and,  seeondly,  the 
"  peculiar  facts  as  affecting  the  exercise  of  soch  ri^t 

V.  The  first  view  taken  of  the  subject  has  been  as  to  the 

The  RovAi.  riffht.  and  the  extent  of  sach  right,  as  it  may  beooue  t 
*  ^aHmnce  Co.  ^l^^^^^i^  between  the  captain  and  his  owners,  or  betweeo 
the  original  owners  and  a  purchaser,  who  may  deri?e 
title  under  a  sale  by  the  captain.  Many  cases  hsfe 
-been  cited  upon  this  part  of  the  subject ;  the  first  I  sfasil 
allude  to  were  those  of  the  Betty  Cathcart  (a),  of  (be 
Gratitudine  (&),  and  Reid  v.  Darhf  {c) :  other  cases  vere 
also  cited  in  this  part  of  the  argument,  whidh  will  be 
mentioned  hereafter.  It  may  be  necessary,  therefore, 
first  to  consider  the  doctrine,  and  next  to  examine  how 
far  it  is  applicable  to  the  present  case.  With  reelect 
to  the  general  policy  of  the  rule  as  to  the  right  of  the 
captain  to  sell,  in  my  Brother  MarshalFs  Treatise  m 
Insurance  {d\  this  question  will  be  found  to  be  treated 
at  large,  and  also  in  Lord  Chief  Justice  Abbotfs  bo<A  on 
Shipping  (cr) ;  and  to  the  cases  cited  in  both  I  shall  gene- 
rally refer. 

Several  foreign  ordinances  {/)  expressly  dedaic,  that 
the  master  shall  not  sell  without  a  special  authcxit^  firom 
the  owners;  and  Sir  Matthew  Hale^  in  oonfbrmi^tD 
sudi  regulations,  is  reported  to  have  decided  (^)  tbat 
the  sale  of  a  ship  by  the  master  did  not  convey  the  pro- 
perty to  the  buyer,  although  the  sale  was  made  in  a 
foreign  country,  in  a  case  of  inevitable  danger,  the  ship 
and  tackle  being  beaten  and  broken,  and  no  hope  of 
saving  any  part  of  them,  partly  on  account  of  the  tempest, 


(a)  iRoh.  Adm.R^.%%o*  huj,   art.  13.;      qf    the    Eaxjf 

(i)  3  Rob.  Mm,  Rep*  ft4o.  Towju,  art.  57.     Frtmch  OrS' 

ic)  zo  Eastf  143.  natue^  liv.  %.  dt.  i.  Dm  Ck^itsmey 

d)  Vol.  ii«  tit.  Abandonment,  art.  19.     Ordin.  of  Rotterdaah 

(e)  Part  1.  chap.  i.  4th  edit.  art.  165.    %  Magens^  107. 

.     (/)  ConjoIatOf  D.  M.  ch-  %sz.  {g)  Tremenbere  et  TnaOiffh 

LawjofOUronf  art.  x.;  offVw'  i  Sid.  451. 

and 
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and  partly  on  account  of  the  barbarity  of  tbe  inh&bitanta  1819. 
of  that  country,  who  carried  off  every  thing  that  was  cast  _ '  "■ 
on  shore.     This  case  is  certainly  very  strong,  and  so  «. 

much  so^  that  it  has  suggested  a  doubt  of  the  accuracy  '^^  Rotax, 
of  the  report;  for,  in  observing  upon  it,  Lord  Chief  Jus-  j^„„„u,cc  Co. 
tice  Abbott  says  (a),  <<  Perhaps,  however,  there  might  in 
this  case  be  sooje  circumstances,  not  noticed  by  the  re- 
porter, which  might  lead  the  learned  Judge  to  doubt  the 
absolute  necessity  of  a  sale,  or  to  think  the  buyer  a  party 
to  the  misconduct  mentioned  in  the  book."  This  doe* 
trine  seems,  however,  to  have  been  confirmed  in  the 
subsequent  case  of  Johnson  v.  Shippen  (6);  in  which 
Lord  HoU  is  reported  to  have  said,  "  The  master  has 
no  authority  to  sell  any  part  of  the  ship,  and  his  sale 
transfers  no  property."  Though  as  to  this,  it  is  to  be 
remarked,  that  on  looking  to  the  fiicts  of  that  case,  it 
did  not  turn  on  the  point  of  necessity,  but  oh  a  dis» 
tinction  between  hypothecating  and  selling;  for  hypo- 
thecation would  have  been  sufficient,  and  for  necessary 
repairs  it  was  admitted  that  this  might  be  done.  In  a 
subsequent  case,  however,  though  EUenbonmgh  C.  J. 
aeemed  disposed  to  admit  the  right  of  the  master  to  sell 
in  a  case  of  extreme  necessity,  (and  the  instance  which 
he  puts,  is  of  a  wreck  which  cannot  be  got  off,)  yet  his 
Lordship  ofiered  to  reserve  the  question  of  the  master's 
power  to  sell  under  any  circumstances,  if  the  verdict 
should  render  it  necessary.  In  the  case  of  Reid  v. 
J^rby(c)f  his  Lordship  also  quoted  the  authority  of 
Lord  HoU  as  to  the  master's  having  no  such  right 
In  the  case  of  Hayman  v.  Mokon  ((2),  he  again  expressed 
himself  in  these  terms :  '^  Where  a  case  of  urgent  n^ 
cessity  and  extraordinary  difficulty  occurs,  where  a  ship 
has  received  irremediable  injury,  I  am  disposed  to  go  as 

(a)  Abbott  on  Sbippingt  p*  2.  {c)  lo  £ait»  15 7. 
4th  edit.                                               (d)  5  Ejp.  65. 

(b)  %Ld,Rajm.^^4' 

3  £  4  far 


ria  CASES  IM  HILARY  TERM 

1819.  &r  as  I  can  to  sopport  what  has  been  oatttended  for; 

r     '  namely,  that  the  captain  acting  bandJUe  and  fer  the 

9.  benefit  of  the  owners,  might  sell  the  ship.     This  is  the 

The  RoTAi.  disposition  of  my  mind,  but  I  cannot  lay  it  down  ss 

£^^0>.  P^i^^e  ^^-^    ^^  ^^^^  ^-  MiUar{a\  his  Lordship 
expressed  himsdf  to  the  same  effect 

It  is,  therefore^  certidnly  true,  that  ^en  the  r^jht  to 
'  sell,  as  between  the  captain  and  the  owners,  baa  bees 

deemed  of  a  very  questionable  nature ;  althoogb,  npon 
the  wholes  extracting  from  the  books  what  seems  to  be 
the  weight  of  authority,  I  conceive  that  the  right  to  sdl 
must  be  considered  to  exist  in  cases  of  extreme  neces- 
sity; a  right,  however,  which,  in  all  cases,  must  be 
strictly  watched.  Supposing^  therefor^  this  to  be  a  sale 
made  for  the  benefit  of  the  absent  owners,  the  question 
isy  —  was  it  made  under  circumstances  of  justifiable  ae> 
cessity? 

I.  shall  now  advert,  in  addition  to  the  authorities  to 
wliich  I  have  already  referred,  to  the  cases  dted  to  prove 
the  contrary ;  and  of  these  the  first  is  that  of  Rdd  v. 
Darby f  where  the  question  was^  whether,  upon  the 
facts  of  that  case,  the  master  had  a  right  to  sell;  and 
the  circumstances  were  these :  The  master,  on  an  affi- 
davit that  the  ship  had  received  considerable  iiomy, 
procured  a  survey  to  be  made^  under  the  authority  of 
the  Vice-Admiralty  Court;  and  by  a  decree  of  that 
court  the  ship  was  finally  sold.  The  Court  of  Kii^s 
Bench  held,  that  such  sale  did  not  divest  the  right  of 
the  original  owner:  first,  because  the  captain  had  no 
right  to  sell,  under  the  circumstances  of  the  particnlar 
case;  and,  secondly,  that  the  Court  of  Vice-Admiralty 
had  no  jurisdiction  or  authority  to  order  a  sale.  The 
judgment  in  that  case  could  not,  therefore,  be  different; 
for  there  was  no  sufficient  evidence  of  a  necessity  to  sell, 

(«}  %  atari.  N.  P.  C.  s. 

except 
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except  from  the  proceedings  in  the  Vioe-Admiralty       1819. 
Court,  which  court  was  held  to  have  no  jorisdiction  to  -      ' 

enquire  into  the  necessity:  it  stood  upon  the  fact  of  a  ^^ 

mere  sale  by  the  roaster,  and  there  was  no  proof  of  a  Tbe  'Royal 
necessity  for  such  sale,  except  what  the  master  himself  *^^^^^^^ 
had  sworn*  But  in  this  case  there  is  supplied  all  that 
was  wanting  in  Reid  v.  Darin/  /  first,  the  precise  d^ree  of 
peril  in  which  the  ship  was  placed ;  and  next,  the  finding 
of  JA  special  jury :  not,  like  the  Court  of  Vice- Admiralty, 
having  no  jurisdiction,  but  having  jurisdiction,  and,  in 
the  exercise  of  that  jurisdiction,  having  found  the  de- 
gree of  peril  to  have  been  such  as  to  have  induced  and 
justified  the  sale. 

Another  case  has  been  cited  (a)  to  prove  the  right  to 
sell  to  be  at  least  doubtful,  be  the  circumstances  what 
they  may.  I  have  already  adverted  to  it ;  and  there 
Liord  EUenborough  thus  lays  down  the  true  line,  as  to 
the  degree  and  measure  of  necessity :  <<  A  sale  can  only 
be  justified  by  extreme  necessity,  and  the.  most  pure 
good  iaith;  that  is,  if  the  vessel  is  in  such  a  state  as  it 
would  be  probable  that  the  owners  diemselves,  if  on  the 
spot,  would  have  acted  in  the  same  way  as  the  captain 
has  done,  and  have  sold  the  ship.  I  shall,  therefore^ 
leave  it  to  the  jury  to  say,  whether  there  existed  such 
a  necessity  as  called  upon  the  captain,  acting  for  the 
benefit  of  bis  owners,  to  sell  the  ship ;  and  if  there  did, 
whether  this  was  a  fair  sale,  and  unmixed  with  any 
fraud/'  And,  after  specifying  the  course  which  he 
thinks  oaght  to  have  been  pursued,  but  which  was  not, 
his  Lordship  adds,  ^  If  this  had  been  done  and  fiuled, 
the  necessity  of  selling  would  have  been  more  pressing; 
and  I  think  the  captain  should  have  sold."  But  before 
I  quit  this  case,  I  will  only  further  observe,  that  if  the 
jury  had  found,  upon  the  question  so  put  to  them,  in  the 

{a)  Hajman  v.  Moli^fif  5  £s^  6s^ 

affirm- 


IDU 
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1A19.       affinDative,  or  rather  that  the  peril  indaoed  .and  jmti- 
fied  the  neoeauty*  they  would  haire  fi9uod9  not  only  in 
sabstance  but  in  terms,  what  is  fimnd  in  this  qiecial 
The  RoTAL    yer^ict:  but,  finding  the  sale  to  be  fnindolent,  th^dis- 
^^'^^'^^^Oy.  PC)^  of  ^be  doubt;  for  the  selling  fraudulently  exdnded 
the  necessity  to  sell,  or  rendered  the  sale  void. 

I  have  observed  thus  far  on  the  case  before  ns,  as  if 
'  it  were  a  question  between  the  former  owners  on  a  sale 
by  the  captain  and  the  vendee^  only  for  the  sake  of  the 
general  doctrine,  as  I  diall  hare  to  apply  it:  aiidfaTther, 
that  in  a  case  which  is  stated  to  be  of  great  oonseqncnoe 
to  the  maritime  and  insurance  law,  I  nmy  not  be 
thought  to  have  overlooked  the  decisions  r^rred  to  at 
the  bar.  But,  in  truth,  this  is  not  a  case  of  implied  au- 
thority from  the  owner;  for  the  owner  himself  was  per- 
sonally present,  and  is  found  to  have  concurred  in  the 
sale.  And  this  leads  me  to  consider  a  diflferent  point, 
namely,  that  this  was  not  a  sale  by  the  captain,  but  hf 
the  owner ;  and  it  is  asked,  can  the  insured  have  a 
right  to  sell  for  the  insurer  ?  To  this  I  answer,  fint, 
that  it  was  not  the  less  a  sale  by  the  captain  becanse 
one  of  the  owners  being  present  on  the  spot  ccmcnRed: 
and,  if  it  were  necessary,  it  might,  as  to  this,  be  ob- 
sierved,  that  ownership  in  a  ship  is  not  like  the  cases  of 
joint  concern  or  partnership;  for  one  owner  cannot 
bind  the  rest  So  that  substantially  this  was  a  sale  by 
the  captain,  and  so  the  special  verdict  finds ;  but  it  ako 
further  finds,  that  the  owner  on  the  spot  was  the  agent  of 
the  absoit  owners.  No  question  can  arise,  therefore^ 
upon  implied  authority,  nor  upon  the  efiect  <^  the  salc^ 
as  between  the  former  and  the  actual  proprietor;  but  I 
should  further  say,  that,  on  the  broad  ground  of  a  power 
to  act  on  a  sudden  emergency,  in  order  to  save  as  much 
as  could  be  saved  firom  ^  impending  ruin,  whether  the 
sale  be  by  the  owner  or  the  captain  will  make  no  dif- 
ference^ 
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fierescc^  if  the  circumstances  justitiedthe  selling,  and        1819. 
the  sale  was  honestly  and  fairly  conducted.  '  '"'  -  ^i ' 

And  now,  passing  from  this  line  of  cases,  I  am  come  ^, 

to  that  which  constitutes  the  precise  point  on  the  TheRorAL 
present  occasion,  xnz.  a  quesuon  between  the  insurer  .~^|^*? 
and  the  insured,  which  I  conceive  to  stand  on  princi- 
ples essentially  different.  In  the  case  of  Hamilion  v. 
Mendes  (a),  the  distincdon  is  broadly  marked.  <*  Arbi- 
trary notions  concerning  the  change  of  property  by  a 
capture,  as  between  the  former  owner  and  a  recaptor  or 
vendee^  ought  never  (said  Lord  Man^ld)  to  be  the 
rule  df  dedsion,  as  between  the  insurer  and  insured, 
upon  a  contract  of  indemnity,  contrary  to  the  real  truth 
of  the  fact.**  Let  us  advert,  therefore,  now,  to  cases 
of  this  description.  In  MiUe$  v.  Fletehef  {b)f  Lord 
JUanifidd  tdd  the  jury,  <«  that  if  they  were  satisfied 
the  captain  had  done  Irhat  was  best  for  the  benefit  of  all 
ooncemed,  they  must  find  as  for  a  total  loss ;"  which 
they  accordingly  did.  And,  in  another  part  of  his 
Ixnrdsbip's  judgment,  he  says,  <*  The  captain,  when  be 
came  to  New  York^  had  no  express  order,  but  he  had 
an  implied  authori^  from  both  sides  to  do  that  which 
was  fit  and  right  to  be  done^  as  none  of  them  had  agents 
in  the  place;  and  whatever  it  was  right  for  him  to  have 
done,  if  it  had  been  his  own  ship  and  cargo^  the  un- 
derwriter must  answer  for  the  consequences  of,  because 
it  is  within  his  contract  <^  indemnity.  And  finally,  (his 
Ix>rdship  added,)  I  left  it  to  the  jury  to  determine, 
whether  what  the  captain  had  done  was  for  the  benefit 
of  the  concerned;  and  if  they  had  found  that  it  was  in 
words,  where  would  have  bera  the  question  of  law  ?" 

Observations  have  been  made  upon  the  meaning  of 
the  words,    *<  for  the  benefit  of  all  ccmcemed ;''    but 


(a)  %  Burr.  1x98.     z  fT.BL  %j6.  S.C. 
{h)  I  Doug.  %$i  s.  4ti>  edit. 


the 
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1819.       tbe  diftdnctioitt  attempted  to   be  dncwn   appeur  to 
*"'_  '  -^    me  to  be  without  difierence.    Nor  does  it  appenr  to 


V,  me,  that  there  is  any  thing  in  the  distinction 

Th^RoTAL  between  insurance  on  ship  and  goods,  and  insonaoe 
Anvuce  Go.  ^"  freight.  It  is  said,  what  has  been  done  cooU 
not  be  for  the  benefit  of  the  insurer  on  iragfat,  whidi 
must  be  lost  by  this  proceeding;  whereas,  if  nothing 
had  been  done,  the  ship  might  have  earned  her  fireigfat, 
and  the  insurers  have  been  discharged.  And  in  die 
events  which  have  happened,  so  it  would  have  beeo; 
but  the  master  is  to  look  to  the  chief  general  interest: 
•that  is  the  ship  and  cargo;  and  it  would  be  strange 
to  say,  that  he  must  suffi?r  these  to  prvive  a  total 
loss  to  the  insured  or  the  insurer,  because,  by  abandon- 
meiit  or  sale,  the  insurer  upon  freight  may  have  the  loss 
as  depending  upon  freight  cast  upon  him.  If  this  be 
a  necessary  consequence  of  a  sale  justified  in  all  odier 
respects,  it  justifies  it  in  this  also.  The  freight  is,  fron 
its  very  nature,  incident  to  and  dependent  upon  the 
fate  of  the  ship;  and  in  this  case,  as  in  every  other, 
parties  must  be  taken  to  have  contracted  according  to 
the  nature  and  necessity  of  the  thing. 

The  authority  of  Mittes  v.  Fleicker  has  been  n^ 
cognised  in  a  great  number  of  subsequent  cases,  and 
has  never,  that  I  am  aware  of,  been  in  the  sl^htest  de> 
gree  impeached.  In  Planiamour  v.  Staples  (a),  the  doc- 
trine contained  therein  is  adopted  by  Mr.  Justice  AAr, 
who  states,  that  <<  in  MiUes  v.  Fletcher  it  was  decided 
that  the  captain  has  a  general  power,  and  is  bound  in 
duty  to  do  the  best  for  all  concerned ;"  and  it  need  not 
be  eventually  for  such  benefit :  it  is  snflBdent  that,  exer- 
cising an  honest  judgment,  he  deems  it  so  at  the  time.'' 
I  will,  now,  again  refer  to  the  terms  in  which,  in  Ib^ 
ntanr.  MoUon,  Lord  Ellenbaro94gh  expressed  his  opinion; 

(a)  X  r*  R.  6ii.  n» 

and 
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and  I  shall  only  further  mention  Green  v.  The  Bfi^  V%X9. 
Exchange  Asmratice  Company  (a) :  in  which  it  was  helds  "^  1^'^ 
that  the  underwriter  would  be  bound  upon  a  sale  fairly  v 

conducted,  and  it  only  went  to  the  jury  on  the  second  Tbe  Royal- 
trial  on  that  question.  The  judgment  of  Gibbi  C.  J.^  in  j^^m^m^e  Co* 
{granting  the  ruley  shews  the  opinion  of  the  court  to 
have  been,  that  if  the  captain  acted  fairly  and  with  a 
view  to  their  benefit,  the  insurers  were  bound  by  the 
sale :  and,  it  is  to  be  noted,  that  case,  like  the  present, 
was  an  insurance  on  freight. 

This  weight  of  authority  is  decisive  beyond  all  doubt, 
unless  the  present  case  can  be  distinguished.  It  will  be 
necessary,  therefore,  to  advert  tothe  facts  of  the  several 
cases,  and  see  whether  they  are  in  this  respect  distin-*k 
guishable  in  principle  from  the  present:  and  the.d^s-*' 
tinction  is  said  to  be,  that  in  all  the  former  cases  the 
peri!  had  not  only  attached,  but  had  induced  as  its  con- 
sequence actual  injury;  but,  that  here  no  actual  or 
adecjuate  damage  had  happened  to  justify  the  sale;  that 
it  all  rested  in  chance  and  contingency,  which  form  the 
very  nature  of  the  contract  the  insurer  takes  upon, 
himself. 

Riskfjt  has  been  said,  is  the  underwriter's  daily  bread,- 
and  that  no  person  has  a  right  to  determine  that  risk 
for  the  underwriter  and  place  himself  in  his  situation ; 
but  to  this  reasoiiing  I  cannot  subsribe.  The  underwriter, 
before  the  voyage  commences,  and  whilst  the  ship  is  in 
perfect  safety,  takes  his  chance  of  all  possible  peril; 
but  when  the  actual  peril  has  taken  pUce,  and  is  im-* 
pending^  and  the  subject-matter  of  insuriance  is  lA  the 
jaws  of  destruction,  the  speculation  is  .entirely  cbang^ ; 
and  when  the  assured  can  no  longer  act  for  himself  in 
estimating  the  degree  of  danger,  nor  give  directions 
what  shall  be  done,  the  question  is,  whether  it  be  not  a 
benefit  to  him  to  vest  in  some  person  a  power  to  save 

{a)  Antef  vi.  68.       S.  C  i  Manb.  447* 

from 
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1819»  from  probaUe  destraetion  all  that  can  possiUj  or  pre- 
^bably  be  saved.  Apply  this  principle  to  the  present 
case ;  but,  first,  let  the  facts  of  the  former  cases  be  ez- 
Tlie  RoTAL  anined :  and,  withont  going  through  the  detail,  it  may 
0^  at  once  be  admitted,  that  in  every  former  case  the  peril 
of  the  sea  had  to  a  certain  degree  attadied,  and  bro«^;fat 
the  ship  into  that  state  in  which  abandonment  or  mk 
took  place  by  the  assured ;  but  here  it  is  said,  that  the 
loss  arose  oat  of  the  act  of  the  owner  in  selling,  and 
that  the  sale  was  not  induced  by  any  peril  of  the  sea. 
This  distinction  seems  to  me,  also,  to  be  a  fidlacy: 
the  state  of  the  ship  whidi  led  to  die  sale  was  indooed 
by  the  perils  of  the  sea ;  she  had  incurred  damage  in  ife 
course  of  her  voyage,  which  made  it  necessary  to  nm 
her  on  shor^,  and  she  was  stranded  at  the  time ;  there 
was  no  reason  for  supposing  she  would  have  been  got 
oflP  the  rocks,  but,  on  the  contrary,  every  probability  of 
her  gcMOg  to  destruction,  wfaieh,  of  itseli^  authorised 
the  assnred  to  treat  the  voyage  as  at  end:  so  that, 
though  the  sale  arose  immediatdy  out  of  the  act  of  the 
captain,  yet  that  act  was  induced  by  a  peril  whidi  had 
taken  place,  and  put  the  ship  into  a  state  in  which  die 
verdict  finds,  that,  in  point  of  fact,  it  was  proper  to  sdL 
The  remote  and  proximate  causes  are  not  to  bedis- 
tinguldied  in  point  of  effect :  in  this  ^tuation  the  in- 
terest of  the  assurer  was  consulted,  and,  the  captain 
acting  for  the  best,  the  ship  was  sold. 

The  case  of  McCarthy  v.  AM{a)  has  been  refi«ed 
to^  and  mnch  relied  on  for  these  general  worda  made 
use  of  by  Lord  BUenborough :  **  If  the  &ct  be  merely 
looked  at,  fireight,  in  the  events  which  have  bappeaed, 
has  not  been  lost,  but  has  been  folly  and  entirdy  earned, 
and  received  by  or  on  the  behalf  of  the  PiaintUb  the 
assured.''    But  in  this  case  it  is  the  reverse ;  the  fiv^t, 

(a)  5&//,38t. 

ia 
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in  file  events  which  have  happened,  has  been  lost  to  the        1819. 
assured.     His  Lordship  then  proceeded :  "  But  if  it        7iniK 
can  be  considered  as  having  been  in  any  other  manner  or  v. 

sense  lost  to  the  owners  of  the  ship,  it  has  become  so  lost  "^  Rokal 
to  them,  not  by  means  of  the  perils  insured  against,  but  Aamnuios  Ga. 
by  means  of  an  abandonment  of  the  ship,  which  abandon- 
ment was  the  act  of  the  assured  themselves ;  with  which, 
therefore^  and  the  consequences  thereof,  the  nnder^- 
writers  on  freight  have  no  concern."  And  so^  taken 
without  reference  to  the  &cts  of  the  case,  these  words 
may  seem  to  have  application ;.  but  in  truth  they  have 
none;  fi>r  they  apply  to  a  case  in  which  the  decision 
goes  upon  the  very  ground  that  the  assured  had  no 
right  to  abandon,  the  ship  itself  bong  in  safety  M  the 
time;  and  further,  on-  the  faet  that  the  cargo  in  the 
same  ship  belonging  to  the  same  owners  did  ultimately 
perform  the  voyage  so  as  to  liave  gained  freight  for  the 
owners,  and,  therefore^  that  they  had  not  a  right  to 
abandon,  and  change  a  partial  into  a  total  loss.  In 
the  present  case  I  may  again  observe,  the  ship  and  cargo 
were  not  in  safety,  but  in  the  greatest  peril,  and  the  sale 
was  with  a  view  to  the  preservation  of  a  part,  and  there- 
fore for  the  benefit  of  the  assurer  and  not  the  assured.; 
and,  in  result,  no  freight  whatever  was  earned  by  the 
former  owners  of  the  ship  and  cai-go.  Had  the  ship 
and  cargo  here  not  been  in  the  state  of  peril  found  by 
the  special  verdict,  but  continued  the  properly  of  the 
same  owners,  and  had  the  same  voyage,  with  delay  only, 
been  ultimiitely  performed,  the  case  of  M^Carthf  v. 
Abel  would  have  applied  to  the  present ;  but,  accord- 
ing to  the  fiicts  to  which  that  decision  was  confined,  it 
seems  to  me  to  have  no  application  whatever. 

The  next  case  which  has  been  cited  is  that  oi  Ander-^ 
son  V.  WdOk.  (a)     The  ship  there  met  with  very  bad 

weather 
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1819.       weather  in  the  course  of  her  voyage^  sastaioed  mii^ 
y^^'         damage,  and  was  obliged  to  beor  up  for  Cork^  and  ran 
«.  into  Kinmle  harbour;  when,  upcm  a  sunrey,  she  wai 

The  Royal  finind  to  be  in  so  bad  a  state  as  to  render  it  necessaiy  to 
.  0^  undeigo  a  thorough  repair,  and  that  the  whole  of  the 
caigo  should  be  unloaded.  The  repairs  could  not  be 
finished  so  as  to  enable  the  ship  to  leave  Kinstde  in  time 
to  reach  Qfiebec  that  season ;  nor  could  any  other  diq> 
be  procured  to  forward  the  cargo  in  time ;  so  that  the 
voyage  was  abandoned,  and  the  captain  sailed  on  an- 
other voyage.  It  was  further  proved  that,  if  another 
ship  could  have  been  procured,  it  would  not  have  been 
possible  to  have  prosecuted  the  voyage  that  seaaon ;  far 
that,  after  the  middle  of  jNoonNJer,  it  is  impossible  far 
any  ship  to  enter  the  river  St.  Lawrence^  it  bdng  about 
that  time  so  full  of  ice  that  it  is  almost  certain  destrnctiou 
for  a  ship  to  make  the  attempt,  lliese  were  the  fads 
of  that  case;  and  the  argument  at  the  bar  went 
upon  the  ground  that,  as  the  ship  subsisted  and  was 
in  safety,  and  within  the  managem&it  and  cantronl 
of  the  agent  of  the  assured  at  the  time^  she  oo^t  to 
have  been  repaired;  and  therefore  the  assured  had  no 
right  to  abandon.  It  was  said  to  be  a  retaidatiou 
merely,. and  not  a  total  frustration  of  the  voyage; 
and  was  distinguished  in  this  respect  from  the  case  of 
Manning  v.  Nermikam  (a),  where  the  ship  had  reoemd 
•  irreparable  damage^  and  the  cargo  could  not  hafe 
been  otherwise  conveyed  to  its  place  of  destinalioD; 
and  upon  these  grounds  the  court  finally  hdd,  that 
the  facts  in  Anderson  v.  Wallis  constituted  a  mere  re- 
tardation of  the  voyage,  and  that,  therefore,  the  asaorBd 
had  no  right  to  abandon.     I  am  at  a  loss  to  assimi- 

{a)  X  Pari  m  Ins.  a6o.  7t^     5^^   9^   vdit.  S.  C  %  Comfit 
edit.      S.C*  %  Marsih  oh   Ins,    624.  n, 

lite 


IN  THE  FlFTTT-NINTH  YkAR  OF  GEORGE  III.  78JU 

late  such  a  case  with  the  present.    When  the  captain       1811>« 
put  an  end  to  the  voyage^  as  by  his  act  he  endeavoured    ^"^^^^ 
to  do^the  ship  was  lying  in  harbour  and.  in  perfect         ^. 
safety ;  here^  the  ship  and  cargo  were  out  of  all  controul^  1^  Koyal. 
beating  on  the  rooks  in  the  open  sea,  and  in  danger  of  ^^^^^^  q^ 
going  to  pieces  every  moment.    The  judgment  of  the  ' 
Court,  in  the  case  of  Anderson  v.  WaUis  went  upon 
the  ground,  that  the  captain  did  not  act  for  the  best. 
But,  in  this  case^  the  jury  have  found  that  he  did  act 
for  the  best;  and,  in  circumstances,  the  two  cases  stand 
in  direct  opposition. 

.  In  one  respect,  however,  as  to  what  is  said  by  JSBm- 
borough  C.  J.,  it  is  a  case  in  point  in  &vour.  of  the 
present  Plaintifis ;  for  at  the  conclusion  of  his  judg- 
ment, his  Lordship  expresses  himself  in  these  terms: 
5'  There  is  not  any  case  which  authorises  an  abandon- 
ment, unless  where  the  loss  has  been  actually  a  total 
loss,  or  in  the  highest  degree  probable  at  the  time  of  the 
abandonment."  And  that  this  ship  was  in  the  highest 
degree  of  probable  danger,  at  the  time  when  the  voyage 
was  put  an  end  to  by  the  sale^  is  not  only  found  by  the 
special  verdict,  but  has  in  terms  been  distinctly  admitted 
at  the  ))ar.  The  opinion,  therefore,  oi  EUenborough  C.  J. 
in  the  case  oi  Anderson  v.  WaUis^  is  with  the  Plaintiffs 
in  this  case,  where  it  does  apply ;  but  where  endeavours 
have  been  made  to  apply  it,  it  fails  in  application.  On 
the  case  oiBeid  v.  DaHjjf{a\  I  have  already  observed, 
and,  eonsidering  the  facts  of  that  cas^  it  does. not. bear 
upon  the  present. 

I  have  now  adverted  to  most  of  the  cases  cited  at  the 
bar.  It  is  admitted,  that  none  are  in  circumstances 
precisely  similar  to  the  present ;  but  for  the  reasons 
given,  I  think  those  cited  for  the  Defendants  fail  in 
application,  and  some  of  them  become  authorities  the 

(a)   io£ajM43. 
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Bbooks,  Assignee  of  Carbutt,  a  Bankrupt,  v.      Ftb.  is. 
SowERBT  and  Another. 

j^SSUMPSrr.  The  jury  found  a  special  verdict,  which,  Hdd,  that  a 

wa^,  in  substance,  as  follows :  Carbuttf  being  a  trader,.  ^^^"'^  ^  ^ 

&C.  became  indebted  to  Hemy  Buttenoorth  and  othersi  bankrupt  after 

in  the  sum  of  100/.  and  upwards,  and  being  such  trader,  ^^  issumg  of 

and  so  indebted,  he  committed  an  act  of  bankruptcy  on  gion^^"^ 

the  27th  At^ptstf  1816;  on  the  ?th  October^  in  the  same  made  without 

year,  a  commission  of  bankrupt  issued  against  him  on  f^"^  !?^^~ 

ihe  petition  of  Buttemorih  and  others^   under  which  comminiony  it 

commission  he  was  afterwards   found,  and  duly  de^  not  protected 

dared,  a  bankrupt.    On  the  26th  Nooember,  the  Pkin-  ^'J^,.'**^ 

tiff  was  duly  chosen  sole  assignee  of  CarbtOfs  estatf  r.  15.  /.  14^ 

and  eflfocts ;  and  on  the  same  day,  by  an  indenture  made  ^}^  "^u^ag  of 

the  commit" 
between  three  of  the  commissioners  of  the  one  part,  sion  bemg 

and  the  Plaintiff  of  the  other  part,  the  said  oommisr  considered  of 

aioners  bargained,  sold,  and  assigned  to  the  Phiintiff  all  tHll^e 

thegoods,  chattel^  personal  estate^  and  eflbctspf  Csrdiitf,  world  of  a 

to  hold  the  samein  tmst  for  the  benefit  of  the  creditors.  P"^  ^  ^ 

bankraptcy* 
The  Defendants  were  copartners  in  trader  and  whilst 

Carimit  was  such  trader,  and  before  his  bankruptcy, 

they  were  indebted  to  him  in  the  sum  of  952.  4<.  for 

goods  sold  and  delivered  by  him  to  them  before  be  ber 

came  bankrupt.    On  the  10th  October^  bang  afler  tb^ 

issoingof  the  commission,  Carbid^  in  order  to  obtain 

payment  of  the  same  debt,  sent  from  Siocktath  in  the 

ooanty  of  Durhatih  where  he  then  was,  a  letter  directed 

to  Hemy  Thoma^  his  agent  at  ManchesteTf  in  which 

letter  he  inclosed  a  paper  stamped  with  a  stamp  for  a 

bill  of  exchange  in  Uank,  exceptmg  that  the  name  of 

CariuU  was  by  him  written  thereunder  as  the  maker, 

and  was  also  indorsed  by  him  thereon  as  the  indorser ; 
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1819.  and  by  that  letter  he  requested  Henry  Thomas  to  delirer 
the  stamp  so  signed  to  his  {Carbioef)  father,  and  to  tdl 
him  to  date  it  baclE,  and  place  it  to  his  own  accooDL 
The  stamped  paper,  with  Carbidfs  name  thereon,  was 
accordingly,  on  the  13th  October j  deliyered  Xo  his  &ther, 
Francis  Carbutt^  at  Manchester,  and  the  same  was  on 
that  day  filled  up  by  some  person  in  the  form  of  a  bill 
of  exchange,  and  it  was  dated  back  to  the  4th  OOober, 
in  the  same  year ;  and  when  it  was  so  filled  ap  it  pur 
ported  to  be  the  bill  of  Carbutt  the  bankrupt  directed  to 
the  Defendants,  whereby^he  requested  them,  at  four 
months  after  the  date  thereof,  to  pay  .to  the  order  of 
himself  95/.  4ss.  value  received,  and  to  be  duly  indorsed 
by  him.  The  Defendants  did  not  see  the  bill  of  ex- 
change, nor  had  they  any  knowledge  thereof  until  the 
80th  October^  on  whidi  day  it  was  presented  to  them 
for  acceptance  in  the  ordinary  courseof  bosinesaby  a 
third  person,  who  was  then  the  bon/ijlde  holder  thereof 
and  was  by  them  duly  accepted  in  ord^  to  discharge 
the  said  debt  The  Defendants  had  not,  at  any  tioie 
before  their  acceptance  of  the  bill,  any  notice  that  Cbr- 
btitt  had  become  a  bankrupt,  or  that  he  was  insolvent, 
or  had  stopped  payment,  unless  the  issuing  <^  the  eom- 
mission  should  by  law  be  deemed  sufficient  notice 
thereof.  Tlie  notice  of  the  commission  and  bankruptcy 
appeared  in  the  London  Gazette,  for  the  first  time^  on 
the  5th  November;  and  after  the  appearance  of  that 
notice,  and  after  the  assignment  by  the  commissioners 
to  the  Plaintifi^  and  before  the  bill  of  exchange  became 
payable,  namely,  on  the  14th  January^  1817,  the  Plain- 
tiff as  assignee  of  Carbutt,  demanded  finom  the  Defend- 
ants payment  of  the  said  sum  of  9SL  U. ;  but  which 
they  did  not  then  pay,  nor  have  they  since  paid,  to  him. 
When  the  bill  of  exchange  became  payable,  viz.  on  the 
7th  February,  1817,  the  Defendants  paid  the  sum  of 
9U.  45.,  therein  specified,  to  a  third  person,  who  was 

13  then 
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tben  the  bond  Jlde  bolder  thereof;  and  the  sum  so  due  1819. 
fix>m  the  Defendants  to  Carbutt  at  the  time  of  his  bank- 
ruptcy was  not  paid  by  them,  or  satisfied  in  any  other 
manner  than  as  above  mentioned.  The  question  for 
the  opinion  of  the  Court  was,  whether  the  Defendants 
were  discharged  by  payment  of  the  bill  from  their 
liability  to  the  Plaintiff  as  assignee. 

The  case  was  argued  twice;  first  in  the  last  term  by 
Ijens  Seijt.  for  the  Plaintiff,  and  Blosset  Seijt  for  the 
Defendants;  and  afterwards  in  the  present  term  by 
ymighan  SerjU  for  the  Plaintifl^  and  CopUy  Serjt.  for 
the  Defendants. 

Arguments  for  the  Plaintiff.  The  question  in  this 
case  is,  whether  the  issuing  of  the  commission  of  bank-* 
ruptcy  is  of  itself  notice  to  all  the  world  of  a  prior  act 
of  bankruptcy.  By  the  statute  1  James  1.  c.I5«  3. 14.,  it 
is  provided  tliat  no  debtor  of  the  bankrupt  shall ,  be 
thereby  endangered  for  the  payipent  of  his  or  her  deb( 
truly  and  bon&^fide  to  any  bankrupt  before  such  time 
as  he  shall  understand  or  know  that  he  is  become  a 
bankrupt.  The  only  doubt  is  as  to  the  meaning  of  the 
words,  '*  understand  and  know;*'  whether  an  actual 
and  personal  knowledge  is  necessary  to  bring  the  case 
within  the  statute.  By  cases  antecedent  to  this  statute^ 
commissions  of  bankrupt  were  treated  as  records,  and 
were  considered  as  such,  in  order  to  give  due  effect  to 
the  statute.  The  only  distinction  to  be  drawn  between 
records  and  commissions.of  bankrupt  is,  that  the  former 
were  not  actually  published,  but  being  on  record,  every 
person  was  bound  to  take  notice  of  them.  In  The  case 
of  Bantn^ls  {a)f  it  is.  said,  ^<  the  commission  is  matter 
of  record,  whereof  every  one  may  take  conusance;"  the 
word   **  may''  there  clearly  meaning   <<  must*''      In 

(a)  %  Co.  Rtp._  26. 
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Hitchcoct  r.  Sedgwick  {a\  it  was  held  that  every  one 
was  bound  to  take  notice  of  a  commisaon  of  bank- 
ruptcy when  taken  out.  And  in  ColleU  v.  De  Guts  {b)f 
it  was  held  that  a  commission  issued  was  notice  of  the 
bankruptcy;  and  the  distinction  was  there  taken  be- 
tween the  actual  issuing  of  the  commisnon  and  the  act 
of  bankruptcy  itself:  **  a  commission  is  a  pnUk  act,  <rf 
which  all  are  bound  to  take  notice^  but  an  act  of  bank- 
ruptcy nay  be  so  secret  as  to  be  impossible  to  be 
known***  In  JVattins  v.  Jlfotnuf  (c),  it  was  Md  that  a 
commission  of  bankrupt  baiving  passed  the  great  seal, 
although  never  opened  or  acted  upon,  was  to  be  con* 
sidered  as  having  issued  within  the  meaning  of  the 
49  6.3.  c.  121.  so  as  to  be  notice  of  a  prior  act  of 
bankruptc}%  It  has  been  contended  that  a  commiaMi 
cannot  be  notice  until  publishisd  in  the  Chmette^  hot 
without  foundation ;  for  the  Gazette  forms  no  part  cf 
the  commisnon.  The  commission  itself  wmdd  be 
equally  valid  without  any  publication  in  the  Gaaxtte, 
Hie  publicati<m  in  the  Gazette  was  first  introduced  by 
the  5  6.2.  c.  30.,  and  was  merely  intended  as  a  notiee 
of  meeting  to  be  given  to  the  creditors,  diat  they  ni%fat 
come  in  and  prove  their  debts,  and  ibr  the  choice  of 
assignees,  and  the  surrender  of  the  bankivpt.  Whether 
the  Defendants  did  or  did  not  know  that  the  commisann 
had  issued,  is  perfectly  immaterial.  The  pq^ment  ww 
made  after  the  issuing  of  the  commission ;  the  commis- 
sion having  issued,  was  notice  of  the  prior  act  of  bade- 
ruptcy,  and  consequently  the  payment  of  this  money  by 
the  Defendants  is  not  protected. 


Arguments  for  the  Defendants,  b  every  case  where 
knowledge  or  understanding  of  the  &ct  is  required  to 
be  brought  home  to  the  party,  a  constructive  notice  ii 

{a)  2Fern.is6.        {i)  F^rrettert  ts*         (f)  3G»m^.3oS. 
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net  foffident;  and  under  the  statute  Jamez  1.  c.  15.  no 
constructive  notice  is  contemplated,  but  the  notice  must 
be  express.  In  this  easc^  the  party  residing  at  a  great 
difitance  from  London^  it  is  contended,  must  be  taken  to 
understand  and  know  that  the  drawer  of  this  bill  is  a 
liankrupt  immediately  upon  the  issuing  of  the  commission. 
If  such  a  proposition  be  maintainable,  no  merchant  re- 
aiding  at  a  distance  from  London  can  safely  accept  a  bill 
or  pay  money  without  incurring  the  risk  of  a  commis- 
sion of  bankruptcy  having  issued,  and  of  being  obliged 
to  pay  the  money  a  second  time.  The  legislature 
never  could  have  intended  that  in  this,  or  in  any  other 
case,  an  implied  notice  should  overthrow  a  bond  Jide 
dealing  between  the  parties.  This  case  is  not  affected 
by  the  statutes  of  46  G.  3.  c.  135.  and  49  G.  3.  c.  121. 
The  sole  question  is  upon  the  statute  of  Jameh  which 
was  a  remedial  law,  and  is  to  be  construed  liberally 
towards  the  debtors  of  the  bankrupt.  So  it  was  deter-  ^ 
mined  to  be  by  Lord  Kemfon  in  WiUdns  v.  Casey  {a)^ 
who  said  in  that  case,  **  Ae  object  of  that  statute  was  to 
protect  certain  payments  made  to  a  bankrupt,  that  com- 
mon sense  and  justice  required  should  be  deemed  valid 
payments,  and  in  this  instance  to  correct  the  rigour  of 
the  bankrupt  laws."  It  cannot  be  considered  a  remedial 
construction  of  the  statute,  to  hold  that  a  thing  shall  be 
considered  notice  of  which  the  party  had  no  notice. 
The  issuing  of  the  commission  is  a  fact,  the  knowledge 
of  which  at  the  time^  could  only  exist  between  the  cre- 
ditors and  the  ofiicer  of  the  court  Nor  is  it  admitted 
that  a  record  is  notice  to  all  the  world,  as  has  been 
stated.  That  proposition  is  untenable ;  for  those  parties 
who  have  not  notice  of  it  are  not  bound  by  it.  The 
resolutions  of  the  Judges  in  the  dted  cases  are  mere 
obiter  dicta,  neither  the  subject  of  a  record  or  commis- 
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1819.  ^on  came  into  qaesdoii«  and  the  opinions  in  ffifetoodbf; 
Sedgmek  are  not  nnanimoos ;  for.  Lord  Conuniseioiier 
BaaoUfwm  there  argued  against  the  principle  adopted 
by  the  other  Judges.  The  case  of  Baningals  m 
Cot^s  Bep*  was  decided  before  the  statute  of  Jama  I.; 
and  then  the  bankrupt  laws  affi>rded  no  rdief  to 
the  debtor  or  creditor  in  their  transactions  with 
the  bankrupt.  All  things  had  relation  to  the  besk- 
ruptcy;  all  things  were  void,  if  done  after  the  bank- 
ruptcy, at  the  time  that  case  was  determined.  It 
was  not  a  payment  made  to  a  bankrupt,  bat  it  was  s 
gift  of  goods  by  a  bankrupt  to  a  creditor  after  a'  com- 
mission had  issued.  There  was  no  question  respecting  tlie 
issuing  of  the  commission ;  it  was  not  material  whether 
it  had  issued  or  not ;  the  conveyance  having  been  made 
after  the  bankruptcy,  the  gift  was  vmd.  Conaequently, 
what  was  there  said  respecting  the  commission  *  was 
extrajudicial;  the  Court  relied  solely  on  the  statnte 
18  jESKz.  c  7f  the  gift  being  after  the  commission*  '  He 
same  observations  apply  to  Hitchcock  v.  Sedgaidt:  it 
happened  after  the  1  James  1.  It  was  not  a  payment  to 
the  bankrupt,  but  an  assignment  by  the  bankrupt  and 
it  did  not  turn  on  the  issuing  of  the  oommifeion.  The 
same  observations  are  also  applicable  to  CoBeit  v.  De 
Gels ;  in  that  case  a  conveyance  by  the  bankrupt  wis 
set  aside,  on  the  grouud  of  its  having  been  made  after  the 
Stat.  13  EUz.j  and  not  being  protected  by  any  danse  in 
the  act.  These  three  cases  stand  on  the  same  grounds; 
and  in  none  of  them  did  it  make  any  difference  whether 
die  party  did  or  did  not  know  of  a  commission  having 
issued.  They  do  not  therefore  apply  to  this  case. '  The 
statutes  46Sc49G.S.  do  not  apply  to  this  case;  the 
notice  does  not  extend  further  than  to  the  cases  therein 
mentioned,  being  expressly  stated  to  apply  only  to  the 
purposes  of  the  act,  and  this  case  not  ranging  within  those 
statutes,  no  argument  can  be  gathered  from  the  language 
liicre  made  use  of.  The  case  of  Watkim  v.  Mound  ^^^ 

case 
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'  upon  the  49  6.  S.,  and  therefore  not  applicable 
to  this  case.  It  cannot  be  contended  that  a  commission 
of  bankrupt  can  be  notice  to  persons  who  have  never 
heard  of  it  The  same  arguments  would  apply  to  the 
registry  acts ;  for  a  registry  of  deeds  is  a  record.  But 
in  Bnshdl  v.  Bushell  (a),  Lord  Bedesdale^  speaking  of  the 
registry  act  relating  to  Ireland^  6  Ann^  c.  2^  held  that  the 
registry  could  not  be  considered  as  notice.  And  in 
Underwood  v.  Courtaamifi)^  it  was  held  that  the  r^istry 
of  a  deed  under  this  statute  was  not  notice  so  as  to 
make  a  subsequent  purchaser  purchase  with  notice* 
The  injurious  consequences  of  considering  constructive 
notice  sufficient  are  apparent;  the  statute  clearly  did 
not  contemplate  any  but  actual  notice^  and  the  Defend-* 
ants.not  having  such  notice,  are  therefore  entitled  to  the 
judgment  of  the  Court. . 


1819. 


In  reply.  On  the  point,  whether  an  implied  notice 
given  by  law  be  or  be  not  equivalent  to  an  actual  notice 
the  statute  is  silent ;  and  no  case  or  dictum  has  been 
mentioned  to  shew  that  express  notice  is  necessary.  On 
the  other  hand»  the  authorities  cited  for  the  Plaintiff 
shew  that  the  commission  under  the  great  seal  has  been 
considered  notice  of  a  prior  act  of  bankruptcy.  The 
cases  in .  Coke  and  Forre^j  although  not  strictly  ap- 
plicable^ as  judgments,  to  the  present  case,  apply  as  far 
as  they  go;  and  they  contain  the  acknowledged  prin- 
ciples upon  which  the  Court  proceeded.  Those  judg- 
meoU  profess  to  consider  the  commission  as  notice  to  all 
the  world.  Wilkins  v.  Casei/  decides  nothing  to  affect 
this  case.  The  statute  I  James  !•  makes  no  such  dis- 
tinction as  has  been  contended  for  between  actual  and 
implied  notice ;  in  opposition,  therefore,  to  the  autho- 
rities in  favour  of  the  Plaintiff,  the  Court  cannot  consider 
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any  fbrther  nolioft  neoauarjf  under  diet  alatnte^  duo 
the  iasuing  of  the  mnimiwon. 

dttrn  aiom  nAL 

Dallas  C*  X  now  delhered  jndgmeoU 

This  case  comes  before  the  Coart  ona  apeciid  verdkL 
Itvasan  action  by  the  Plaindil^  as  awigaee  of  the  estate 
and  effects  of  John  CarkUtf  a  baoknqpti  to  reeover  a 
snm  of  monqr  daimed  to  be  due  to  the  bankmpt's 
eatatey  under  the  fpllowiDg  draunstanoes.  The  De- 
ftndant  had  become  indebted  to  the  bankniiit,  to  the 
amount  of  the  sum  sought  to  be  recovered  by  this  actioi% 
and  condnued  so  at  the  time  when  he  committed  an 
act  of  bankruptcy)  namely,  on  the  S7th  An^just^  1S16; 
and  on  the  7th  October  following  a  cxMnmiseion  iseuedt 
founded  on  such  act  of  bankruptcy*  After  the  issuixig 
of  the  commission,  vts^  on  the  10th  Odobar^  the  bank- 
rupt drew  a  bill  on  the  Defiendants,  wbidi  thgr  accafted 
and  paid  when  due;  and  the  special  verdict  finds  tbst 
they  bad  not,  at  the  time  of  acceptance  and  payment  of 
the  bill,  any  notice  of  the  bankruptcy,  unless  the  issuing 
of  the  commission  is,  in  point  of  law,  to  be  deemed 
notice.  On  the  part  of  the  Defendants  it  is  insisted, 
^hat  a  payment  honA  .fide  made^  and  without  actual 
knpwledge  of  a  commission  having  issued,  is  protected 
by  the  Uth  section  of  the  statute  1  Jac  1«  c«  1&,  in  which 
there  is  a  provisioot  ^  that  no  debtor  of  the  bankrupt  be 
hereby  endangered  fi>r  the  payment  of  his  or  her  d^ 
truly  and  Inmdjlde  to  any  such  bankrupt,  befcnre  such 
time  as  he  shall  understand  or  know  that  he  is  become  a 
bankrupt*"  And  the  question  i^  whether  these  words, 
«  understand  or  know,*'  mean  actual  knowledge  and 
understandini^  as  distinguished  from  legal  and  con- 
structive notice^  The  clause  which  precedes  this  proviso 
relates  to  conveyances  or  payments  made  by  bankrupts; 
as  to  which  it  enacts,  that  the  commissioners  shall  have 
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power  to  grant  and  assign  the  debts  due  to  the  bank-  1819* 
mpt^  to  the  use  of  the  creditors  of  the  bankrupt ;  and 
thai  after  such  grant,  assignment  or  disposition,  neither 
the  bankrupt  nor  any  person  shall  have  power  to  re- 
cover the  same,  nor  to  make  any  release  or  discharge 
.thereof* 

First,  then,  what  is  meant  by  the  words  **  become  a 
benkrupt?''  A  party  becomes  a  bankrupt  by  the  act  of 
bankruptcy,  and  not  by  the  commission,  by  which, 
fiMinded  on  the  act  of  bankmptcy,  he  is  only  found  or 
declared  to  be  a  bankrupt.  Now  as  this  act,  from  its 
Yery  nature,  will  most  frequently  be  secret,  it  seemed 
reasonable  not  to  compel  a  party  to  pay  a  second  time^ 
who  had  paid  without  knowledge  or  means  of  know* 
ledge  of  such  act.  The  words  of  the  proviso^  therefore^ 
refer  to  the  want  of  understandhsg  and  knowledge  as  to 
the  party  becoming  bankrupt;  that  is,  as  to  the  act  by 
whieh  be  so  becomes  bankrupt  By  the  issuing  of  the 
commission,  an  act  which  was  before  secret  in  its  nature 
is  prodaimed  to  the  world,  and  the  debtor,  at  least,  may 
have  knowledge  by  inquiry;  whereas  no  inquiry  pro- 
bably woeld  have  led  to  knowledge,  while  the  act  of 
bankruptqr  continued  secret 

But,  it  is  said,  he  may  be  just  as  ignorant  of  a  com- 
mission having  issued  asof  the  act  of  bankruptcy,  and  so 
he  may;  and  if  nothing  short  of  actual  knowledge  at  the 
moment  of  payment  be  requisite^  ignorance  will  be  a  pro- 
tectioi^  notwithstanding  the  words  of  the  statute.  And 
this  brings  us  to  the  question,  whether  the  commission 
be  or  be  not  in  point  of  law,  notice:  that  it  is  not  so  to 
be  considered,  rests  on  the  part  of  the  Defendants, 
on  general  reasonii^  only;  and  we  have  been  referred 
to  no  one  case  in  which  any  such  doctrine  is  to  be 
found;  while,  on  the  part  of  the  Plaintifl^  there  is  ex- 
press authority  the  other  way.    In  JTie  case  of  Bank' 
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rtq>is  (a),  it  was  resolved  by  Wray  C.  J.  and  the  wMe 
G>urt9  that  a  commission  of  bankniptcy  is  matter  of 
record,  of  which  every  one  may  take  notice ;  and  with- 
out referring  to  the  many  cases  in  which  the  word 
*<  may"  is  to  be  construed  **  must,"  which  will  dqxnd 
on  the  nature  of  the  particular  case^  it  is  sufficient  to  say. 
that,  in  this  case^  it  appears  that  it  must  be  so  understood; 
for  nothing  turned  upon  actual  knowledge  as  distin- 
guished from  notice  by  the  commission,  and  the  cpm- 
mission  being  taken  to  be  notice,  the  judgxneot  pro- 
ceeded on  this  ground.  The  existence  of  the  power  to 
take  notice^  and  the  commission  giving  this  power,  is 
treated  as  equivalent  to  actual  notice;  and,  if  80^  ignor- 
ance cannot  be  averred  of  that,  which  in  point  of  law,  a 
party  is  bound  to  know.  It  is  true,  this  was  a  payment 
by  the  bankrupt  after  the  commission,  but  the  reasoning 
as  to  notice,  applies  in  principle  to  <me  case  as  weD  as 
the  other.  This  was  resolved  in  SI  Eliz^  and  in 
1  Jac  ].  the  statute  in  question  passed,  that  is,  about 
fourteen  years  afterwards. 

Supposing,  therefore^  this  resolution  in  7^  ease  of 
Bankrupts  to  be  law,  it  must  be  taken  to  hare  been 
known  to  be  the  law  at  the  time  when  the  statute  of 
James  passed,  and  it  would  be  strange  to  suppose  thal^ 
if  the  law  were  intended  to  have  been  altered  in  this 
respect,  it  should  not  have  been  so  expressed;  taking 
it,  however,  the  other  way,  viz.  that  the  statute  meant 
only  by  ^  becommg  bankrupt,"  the  act  of  bankruptcy, 
then  all  is  clear,  and  the  statute  is  consistent  with  the  law 
as  it  stood  before^  except  as  to  giving  protection  to  a 
debtor  paying,  being  at  the  time  of  payment,  ignixant 
of  the  act  of  bankruptcy.  And  this  falls  in  with  the 
general  spirit  and  principles  of  the  bankrupt  law.  The 
leading  object  is  an  equal  distribution  among  the  ere- 


(a)  %Co.Rip.%6. 
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ditors.  Payments,  therefore,  made  by  the  bankrupt,  are 
set  aside  as  fraudalent,  if  made  ia  contemplation  of 
bankruptcy,  though  the  creditor  be  ignorant  of  such 
intention ;  but  there  is  no  protection  to  the  bankrupt's 
estate,  if  the  bankrupt  may,  notwithstanding  the  com- 
mission, go  round  and  receive  debts  due  to  him  before 
he  became  bankrupt,  and  the  parties  paying,  may  aver 
ignorance  of  the  commission,  and  put  It  upon  the  as- 
signees to  prove  actual  knowledge. 

It  is  further  to  be  considered,  that,  by  the  commission^ 
all  right  and  power  is  divested  out  of  the  bankrupt,  he 
can  make  no  dispositipn  of  his  estate  and  eflects;  or,  in 
other  words,  he  may  be  considered  as  civilly  dead,  with 
respect  to  any  power  of  disposing,  in  all  transactions 
relative  to  his  property  before  he  became  bankrupt. 
The  commission  and  the  assignment  under  it  have  re* 
lation  to  the  act  of  bankruptcy,  and  avoid  all  interme- 
diate transactions  unless  specially  protected.  ' 

There  is  a  further  authority  to  which  we  have  likewise 
been  referred,  viz.  the  case  of  Hitchcock  v.  Set^^widt, 
in  which  it  was  resolved  in  Chanceiy  by  two  of  the  com* 
missioners  against  the  third,  that  when  the  commission 
issues,  all  parties  are  bound  to  take  notice.  That  ease 
decides  in  substance,  that  every  one  is  bound  to  take 
notice  of  a  commission  of  bankrupt  when  taken  out  Oa 
the  words  of  the  statute,  therefore,  on  the  sense  and 
reason  of  the  thing,  and  on  the  authorities  cited;  we 
are  of  opinion  that  the  commission  in  this  case  was 
notice,  and  that  actual  knowledge  and  understandings  as 
distinguished  from  legal  knowledge  and  understanding, 
was  not  necessary. 

It  remains  to  be  considered,  whether  the  subsequent 
statutes  make  any  difference.  It  has  been  said,  that  it 
is  monstrous  that  a  party  in  cases  of  this  sort  is  to  be 
bound  by  constructive  notice^  or  in  other  words,  to  be 
prejudiced  by  a  payment  made  in  ignorance  of  a  com- 
mission ; 
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1819.  mifskm;  and  this  has  been  strong  mj^ed  againsla^ 
tigning  to  the  statute  such  a  meaning.  Bat  to  what  do 
all  the  latter  statutes  gOt  but  to  make  the  comnusBOD 
aotioe?  And,  eren  if  this  had  never  been  done  beGwe, 
it  at  least  cuts  up  by  the  root  all  argument  of  injustice^ 
unlessthelawitsdfiatobecmsideredas  unjost.  Bythe 
stilt.  46  6.  S^  not  only  is  a  commission  of  bankrupt  made 
nodceof  a  prior  act  of  bankruptcy^  but  ewexk  thestriking 
of  a  docket  is  made  notice ;  and  though  this  latter  pn>- 
vision  is  afterwards  repealed,  stiU  the  commiasion  is  le- 
enacted  to  be  notice.  I  urge  this  at  present,  not  onl^ 
in  imswer  to  the  imputed  injustice  of  such  a  proceediD^ 
leUed  on  as  an  argument  to  prove  that  the  kgislatore 
oooU  never  so  intend ;  but,  beyond  this,  to  shew  tha^  to 
potsadi  a  construction  on  the  statute  i^Jbffieyia  neither 
inconvenient  nor  unjust ;  but  only  to  give  to  it  the  cffieot 
wUdi  the  legisbitnre  in  subsequent  times  has  thought 
fit  to  recognise  or  introduce. 

The  Stat.  19  G.  S.  c.  32.  protecto  only  receipU  from 
bankrupts;  the  stat.  46  G.S.  goes  farther,  and  applies  to 
payments  to,  as  well  as  by  bankrupts ;  and  providei^  thst 
the  issuing  of  a  commission  or  striking  a  dodcel^  sl- 
.  though  such  comnnssbn  shall  be  superseded^  shaD  be 
deemed  notice  of  the  prior  act  of  bankruptcy.  But,  si 
it  is  made  so  fi>r  the  purposes  of  the  particular  act,  it 
may  be  argued,  that  it  leaves  the  statute  of  JSanes  as  it 
stood  be&Nre.  Of  both»  howevert  the  object  aeems  to 
haive  been,  not  to  make  a  commission  nodboe  of  tiie 
bankruptcy,  as  if  it  had  not  been  notice  before^  but  to 
make  it  notice^  even  thou{^soperseded»  whidi  othervwe 
it  would  not  have  been.  But,  with  respect  to  thi%  it  ii 
not  necessary  to  give  an  opinion ;  it  is  enoQ^  to  ssy 
diet,  on  the  wholes  we  think  that,  on  the  true  constnic* 
tion  of  the  statute  of  1  Joe.  JL  the  eoimnMsion  was  notioi^ 
asul  that  the  latter  statutes  make  no  alteration  in  dm 

respect 
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respect.    The  judgment  therefore  is;  that  the  Plaiatiff       1819. 
do  recover. 

My  Brother  Rickardson  having  been  counsel  in  this 
case,  declines  giving  any  opinion.  SowanBr. 

Judgment  for  the  Plaintiff,  (a) 
{a)  See  4  B.  &f  i4. 513.  thk  judgment  reversed  in  error. 


HiGOINBOTUAM   V.  PeRKINS.  pg^^  X,. 

^SSUMPSrr  on  the  oommon  money  eoimts.    The  By  a  wctioii 

action  was  brought  to  recover  back  the  sum  of  ^  ^  turnpike 

15.  Ad^  paid  to  the  Defendant  as  &rmer  of  the  tolls.  lU  laden  with 

a  turnpike  gate^  called  the  ABsierUm  gate  in  the  parish  matenalt  for 

of  MistaioH^  in  the  coun^  of  Leicester.    That  sum  had  J!^"^  ex- 

been  demanded  and  paid  as  toll  finr  a  iraggon  laden  empted  from 

with  lime.  At  the  last  assifles  for  the  county  otLekeOer.  ^.^  ^ 

parifhff  m 
a  verdict  fer  the  Plaintiff  was  taken  by  consent,  sid>ject  which  the 

to  the  opinion  of  the  Court  on  the  following  case:  materialt  were 

The  Defendant,  at  the  time  the  toll  was  demanded  ^^^^ 

and  taken,  was  the  fiirmer  and  o^ector  of  the  tolls  of  ad;  and  by 

MiOerUm  turnpike  gat^  erected  under  the  authority  of  ^•*°".**^" 

Stat.  5  G.  S.,  intituled,     ^  An  act  for  repairing  and  iidn  with 

widening  the  road  finom  the  turnpike  road  in  Banbury^  manure  or 

m  the  county  of  Oxfwdf  through  DoDoUree  and  CoUe^  ^L^*^ 

baeh^  to  the  south  end  of  MiB  lUU,  in  the  parish  of  By  the  fbUow- 

ZjuUerworth^  in  the  county  <sS  Lekester^^  and  of  statutes  ^  ^^^ 

'   under  the  act 
wtrs-saipowered  to  compound  with  perMios  readim^  in  one  ptnik  and  occnpying 
lands  in  an  adjoining  panih :  Held»  that  the  exemption  in  favour  of  carriages  ladea 
with  manure  orlime  was  geaoRaly  and  not  coniiaed  or  restntted  hy  the  preceding 
part  of  the  scctJoa  coBtuniag  the  f  mnpliuai  or  by  dw iJBllowiiy  asctjoa. 
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85  &  47  G.  S^  fi>r  amending  and  eDkrffog  the 
and  powen  of  the  first-mentioned  act.  On  the  9tb 
tAruary  the  Defimdant  demanded  and  xeoeived  of  the 
Phdntiff  the  sum  of  Ii.  id,  as  and  fi»r  the  toll  au- 
thorised or  claimed  to  be  taken  at  the  turnpike  gate,  in 
respect  of  the  Pkintiff 's  waggon  drawn  by  four  horKs, 
which  sum  of  li.  4iL  was  the  premier  toll  to  be  demanded 
and  taken  for  such  waggon  and  horses^  in  case  die 
Plaintiff  in  req)ect  thereof  was  not  entitled  to  an  ex- 
emption fincmi  toll.  The  waggon  was  laden  with  lime 
only,  and,  at  the  time  of  taking  the  toll,  was  employed 
only  in  carrying  and  oonyeying  such  lime  from  die 
parish  of  Nenbold  upon  Asoon^  in  the  coun^  of  Jfkr- 
wickj  to  that  of  PeaUing  MagnOf  in  the  county  of 
Lticester^  to  be  there  used  in  husbandry,  for  cnltiTBlii^ 
manuring^  and  improving  the  land  of  the  Plainti£^  atn- 
ate  at  the  latter  parish.  The  road  in  question  over 
which  the  Plaintiff's  waggon  passed,  and  for  passing 
along  which  the  toll  was  taken,  was  the  proper  and 
direct  road  from  Newbold  upon  Aoon^  to  Peatiing  MagMOf 
and  the  waggim  passed  through  the  turnpike  gate^  ia 
the  necessary  prosecution  of  its  joumq^  from  the  one 
place  to  the  other ;  but  both  these  parishes  are  at  a  dis- 
tance from  the  turnpike  road,  and  the  road  does  not 
pass  throng  any  part  of  the  parishes,  or  either  ef 
them. 

The  Plaintiff  claimed  to  be  exempted  from  payment 
of  the  toll  for  his  waggon  and  horses,  by  virtue  of  the 
statute  .47  6.  S.  c.  91*  s«4.;  by  which  it  is  enacted, 
^*  That  no  toll  shall  be  demanded  or  taken  for  aoj 
horsey  cattie,  beast,  or  carriage,  employed  in  carrying  or 
conveying  or  going  to  carry  or  convey,  or  retumiiig 
from  carrying  or  conveying  having  been  employed  only 
in  carrying  or  conveying  on  the  same  day,  any  stones, 
bricks,  timber,  wood,  gravel,  or  other  materials,  for  re- 
pairing the  said  road,  or  any  of  the  highways  or  paUic 


or 
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or  private  roads  in  any  of  the  parishes,  townships,  or 
places  in  which  any  part  of  such  road  h*es,  or  for  the 
purposes  of  repairing  any  houses  or  other  buildings,  or 
to  be  laid  or  used  in  any  of  the  yards,  gardens,  or 
homesteads,  in  any  of  the  parishes  or  places  in  which 
such  stones,  bricks,  timber,  wood,  gravel,  or  other  ma- 
terials shall  be  dng,  bought,  or  procured ;  or  hay,  clover, 
turnips,  straw,  or  com  in  the  straw  only,  not  sold  or 
disposed  of,  but  passing  to  be  laid  up  or  placed  in  the 
outhouses,  bams,  or  yards  of  the  owners  thereof;  or 
for-  any  horsey  cattle,  beast,  or  carriage  employed  only 
in  carrying  or  conveying,  or  going  unladen  or  empty, 
to  carry  or  convey,  or  retuming  unladen-or  empty  from 
canying  or  conveying,  having  been  employed  only 
in  carrying  or  conveying  any  ploughs,  harrows,  or  im- 
plements of  husbandry,  or  any  lime,  mould,  dung, 
compost,  or  manure^  employed  in  husbandry,  for  ma- 
nuring or '  improving  lands,  6r  any  other  thing  to  be 
used  or  employed  upon,  or  for  cultivating,  manur- 
ing, improving,  or  managing  land ;  or  for  any  horses, 
beasts,  or  cattle  going  to  or  returning  from  pasture,  or 
watering  places,  or  going  to  or  retuming  from  being 
shoed  or  iarried ;  or  from  any  person  going  to  or  return- 
ing from  his  or  her  parochial  church,  chapel,  or  other 
usual  place  of  religious  worship  on  a  Sunday^  or  upon 
any  other  day  on  which  divine  service  is  or  shall  be 
ordered  by  authority  to  be  celebrated;  or  attending  the 
funeral  of  any  person  that  shall  die  and  be  buried  in 
any  of  the  said  parishes,  hamlets,  or  places ;  or  from  any 
clergyman  going  to  or  retuming  from  his  parochial  or 
ministerial  duty,  or  visiting  any  sick  person.'' 

In  the  next  clause  (section  5.),  after  reciting  that  it 
might  happen  that  persons  residing  in  some  of  the 
parishes,  townships,  or  places  through  which  the  road 
lies,  might  rent  or  occupy  lands  in  some  other  adjoining 
parish,  township,  or  place^  and  for  the  necessary  occu- 

V01.VIIL  3G  pation 
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1S19.  ptttkm  of  sudi  fiumiB  mi^t  be  obliged  to  hmre  4 
to  piM  through  some  toll  gste  or  tell  gutcs  t 
to  be  ereded  by  virtue  of  the  aaid  Mt» 
pboe  of  residence  and  sach  fiurms  retpeUiwdjt  end 
thet  it  might  be  noraMiMble  that  oxb  mxvfkm  oC 
buds  should  be  duurged  with  the  paymanft  of  the  loik 
raised  or  to  be  raised  by  virtue  of  oertain  aols  thcrciB 
redted,  or  that  act»  it  is  enacted,  that  it  shaB  befadU 
<*  for  the  trustees,  or  any  five  or  more  <^  them,  at  any 
public  meeting  to  compound  and  agree  with  «ll  or  any 
of  such  last-mentioned  occupiers  of  lands,  who  ahaU  le- 
quest  the  same^  for  all  or  any  of  the  toUs  at  aach  tarn- 
pike  gates  as  aforesaid,  at  such  annual  sums  or  pnymaBli 
as  the  said  trustees,  at  any  five  or  more  of  theast  shall 
think  reasonable.'' 

On  the  6th  Febnmy,  1818,  the  Pbintiff  g^w  notiae 
to  the  Defendant  and  to  the  trustees  4>f  the  road  of  sMh 
hb  daim  of  exemption;  but  the  Defendant^  oa  the  Wh 
of  that  month,  insisted  upon  and  reoeived  the  9^  tsB 
of  If.  4dL,  which  the  Plaintiff  was  compdlei  to  pay,  to 
prevent  his  waggon  and  horses  firom  beii^  diatminod  for 
such  tolh 

The  question  for  the  opinion  of  the  Oourt  was^  whe- 
ther the  Plaintiff  was  not  entitled  to  ezaiqitioo  fiaai 
toll,  in  respect  of  the  said  waggo&  and  horses,  ]f  he 
was  exempt,  the  verdict  was  to  stand;  bn^  if  Qot>  then 
it  was  to  be  entered  for  the  Defendant. 

Copley  Seijt.,  for  the  Plainti£  Under  the  favtfi 
section  of  this  statute^  carriages  carrying  manure  are 
expressly  exempted  from  toll ;  and  ahhou^  the  fooner 
part  of  the  same  section,  with  respect  to  the  carriage  of 
materials  for  repairing  the  roads  be  restricted  lo  dbc 
parishes  in  which  the  road  lies,  yet  the  restriction  doei 
not  aflfect  the  latter  part  of  the  clause  underwliich  die 
Plaintiff  claims  his  exemption.    Under  the  provisioiis  of 

tbe 
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thtfttot  19  O*  Si  c  62.^  masters  of  vessels  are  empowered 
to  carry  lime  for  the  improvement  of  land  coastwise 
without  {pviag  any  bond  for  that  purpose ;  which  cir- 
cumstanee  shews  how  anxious  the  legislature  is  to  facili- 
tate the  conv^ance  of  manure.  It  is  highly  ^improbable, 
therefore^  that  it  eould  have  been  intended  to  confine 
the  oemptkui  from  toll  to  carriages  conveying  lime  to 
those  paruhes  in  which  the  road  lies. 


1819. 


Faugian  Seaijtf  for  the  Defendant  It  is  clear,  that, 
under  the  general  provisions  of  this  act,  the  Plain- ^ 
tiff  IS  liable;  it  is  therefore  necessary,  that  he  should 
bnag  himself  within  the  terms  of  the  exemption  con- 
lained  in  the  fourth  sectsoo,  to  remove  that  liabili^. 
But  this  he  cannot  do,  for  although  the  words  <<  parishes, 
townships^  w  places^''  are  not  repeated  in  the  latter 
pact  of  the  section,  relative  to  the  carriage  of  manure, 
alill  those  words  override  the  whole  section.  The  first 
exemption  applies  to  the  carrying  of  materials  for  re- 
zepairing  the  roads,  and  is  confined  to  the  parishes  in 
which  die  roads  liel  The  second  exemption  tqiplies, 
alao^  to  the  carrying  of  such  materials,  ai^d  is  also  ex- 
pvessly  confined  to  the  parishes  in  which  the  materials 
are  procured.  The  third  exemption  applies  to  bay,  corn, 
&C.,  to  be  placed  in  the  barns  of  the  owners.  In  this 
exemption,  the  words  **  parishes,  townships,  or  places" 
are  not  used ;  but  it  is  dear,  that  this  exemption  cannot 
be  general ;  it  was  merely  intended  to  apply  to  the  owners 
resident  in  the  parishes  where  the  toll  gate  was  erected : 
it  ooold  not  be  intended  to  extend  to  all  parishes^  so  as 
to  apply  to  com  ^oing  to  granaries  to  be  laid  up  at  any 
diftiiTM^j  however  great.  In  the  same  manner  the  ex- 
eflsption  most  be  construed  as  to  carriages  laden  with 
manure  or  lime ;  it  must  be  restricted  in  the  same  man'* 
ner  as  die  previous  part  of  the  secdon.  is  restricted. 
Besides,  how  could  the  toll  keeper  ascertain  to  what 
3  G  2  distance 
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1819.       difUnee  the  carnagt  mufht  proceeding?  Tliefiibi^ 
words  of  the  lane  nctioii,  ^  anyperaoo  gongto 


,^^^j^       or  reloniiiig  bam  bis  or  bar  parochial  church,'* 


V.  alMV  that  they  refer  to  the  antecedait  sentences.    TUi 

exemption  most  be  neocMarily  confined,  and  cannot  be 
bdd  to  apply  to  places  ont  of  the  partsbes.  I^emit  ▼• 
Hammond  (a)  is  predsdy  applicable  to  this  case.  It 
was  there  held,  upon  the  constmction  of  a  tamfnke  act, 
37  G.  3.,  which  exempted  firom  toll  <*  p^sons  residii:^ 
in  any  township  or  parish  in  which  the  roads  kiy,  in  going 
to  and  returning  from  their  proper  paroc^iial  dnuch, 
cbapd,  or  other  place  of  reli|pous  worah^  on  Sumdagi!* 
that  the  word  <*  parochial"  extended  over  the  whok 
clause;  and,  therefore^  that  a  dissenter  was  not  witfaiD 
the  exemption,  in  going  to  and  returning  from  his 
proper  place  of  religious  worship,  situate  ont  of  the 
parish  in  which  he  resided.  AbboU  C.  J.  there  said,  that 
^*  the  exception  did  not  extend  genoally  to  all  persons 
going  to  or  returning  from  a  place  of  religious  worsfaq^ 
nor  even  to  all  persons  going  to  or  returning  from  thdr 
proper  place  of  religious  worship." .  And,  subsequently, 
^  the  word  parochial  is  to  be  applied  in  constmctiaD, 
not  to  the  word  church  only,  but  also  to  the  folknring 
words  dhapel  or  other  place  of  religious  worship^  as  de- 
Botii^  the  situation  of  such  chapel  or  other  place^  with 
neference  lo  the  residence  of  the  persons  frequenting  it. 
This  coDstrwctioo  is  abo  aided  by  the  consideration  of 
convenicDoe.  The  gatekeeper  may  be  expected  to  in- 
ferm  himself  as  to  the  perK>ns  residing  in  his  parish, 
the  {daces  of  worship  situate  within  it,  and  the  hours  of 
usual  attendance  at  them,  but  he  cannot  be  expected  to 
acquire  such  information  as  to  other  and  more  distant 
l^aces.'^  So,  in  the  present  case,  the  gatdceeper  may 
reasonably  be  expected  to  know  the  persons  in  the 
parishes  where  the  gate  is  situate^  but  not  persons  re- 
siding at  a  distance. 

{a)  %n,&A.%o6. 

If 
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If  the  exemption  be  oonsidered  general,  the  fiftli 
section  of  the  act  is  nugatory;  it  is  not  possible  to  put 
any  omistinction  upon  it,  so  as  to  giVe  it  eflfect;  It- 
would  be  idle  to  call  upon  a  party  to'  compound  for 
that  from  which  he  is*  exempt.  The  terms  of  the  act' 
imply  a  limitation  of  the  exemption,  and  the  intention 
of  the  legislature  will  be  defeated  if  judgment  be  given 
against  the  Defendant. 
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dopUyt  in  reply,  observed,  that  the  fourth  section  y 
not  affected  by  the  subsequent  section^  as  the  trustees* 
were  authorised  to  compound  with  those  persons  only 
who  were  exempted  by  the  fourth  section;  and  that  Zasm 
V.  Hammond  was  distinguishable  from  the  present  case^ 
as  there'  the  question  was  upon  one  clause  only,  in 
which  the  word  ^*  parochial''  being  used,  it  was  hdd 
to  extend  over  the  whole  clause.  '  ;> 

•    i  Cur.  adv.  vidt. 


Daix^s  C.  J.  now  delivered  judgment. 

This  is  a  question  on  the  construction  of  the  statute 
47  6. 3.  c.  9 1 .,  which  was  an  act  passed  for  enlarging  the 
terms  and  powers  of  two  acts  of  the  5th  and  25th  years  of 
his  present  majesty,  for  repairing  the  road  from'  Banbury^ 
in  the  county  of  Oxford^  to  LuUerwnihj  in  the  county 
iX Leicester^' BXkA  the  only  point  left  for  the  consideration 
of  die  Court,  is  the  omstruction  of  the  fourth  and  fifth 
secdons  of  that  statute.  The  fourth  section  is  general, 
as  far '  as  it  exempts  from  toll  any  carriage  employed  in 
carrying  lime  or  manure,  for  the  improving,  manuring^ 
or  managing  land:  it  is,  therefore,  an  exemption  in 
favour  of  agriculture,  and  to  be  beneficially  construed. 
It  contains  no  reference  to  persons  residing  within  or 
out  of  the  parishes  through  which  the  road  runs ;  or  to 
lands  being  situate  within  or  out  of  such  parishes ;  and 
this  being  the  case  of  a  waggon  carrying  lime,  for  the 

improve- 
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1819*      ImpfoHmebit  mi  mwitgiWMm;  of  knd^  the  awner  mooJA 
be  dovl^  Menipted  lUider  thifl  daim^  imkn^ 
it  were  fmtrwmd  by  any  deiue  m^ucb  fialknie.    Seedn 

j>>^        the  fifth  is  TClkd  cm  by  the  Deftndnt,  wbibh»  k  is  md, 
by  nstesteiy  mtpndment»  does  so  rartieiii  end  Umit  the 


U  is  first  to  be  oboenred^  that^  in  this  com,  die  PUn- 
tiff's  waggon  was  passing  along  die  road  finom  one 
perish  to  another,  with  a  view  to  the  coltivatioii  of  his 
fiBrmi  fltnated  at  the  latter  perish,  neither  of  the  periAes 
being  a  paridi  tbioiigh  which  dK  rood  paseea.  Upon 
the  fiM  daose  it  is  asked^  if  persons  redding  witUa 
seBK  of  Ae  paridMss  tlinN^  wfaidi  the  road  lic%  are 
tahsB  to  be  liable  to  toH  pasw^  along  the  road  and 
diro^gh  the  toH  gate,  for  the  nceeneiy  oocnpetioo  of 
haidB  oat  of  die  parish,  and  have  leave  givai  theas  to 
oomponnd,  how  can  it  be,  dial  persons  not  living  ia 
ai^  of  the  parishes,  shall,  for  the  occnpadon  of  fonts 
not  within  them,  be  exempted  from  toll? 

The  answer  is,  that  die  first  dense  being  geaod^  and 
lo  be  litenlly  eonstrued^  can  only  be  restrained  by  ex- 
press words  or  neoesiaiy  implieadon.  Esqwess  words 
diere  are  none^  nor  m  such  a  restraint  of  neoen^ 
to  be  iaiplied ;  for  there  are  still  tolls  to  whiiji  a  red- 
dent  widiin  the  parish  would  be  liaUe^  going  throc^ 
the  toll  gnte^  for  die  occnpation  of  Ua  focsi,  wfaicsh  do 
not  foil  within  the  general  duse  of  esempdon;  en4 
therefore,  when  die  statute  treats  him  as  bemg  liahk^  it 
must  be  taken  in  respect  of  sodi  toUs;  and  the  power 
to  eompovid  for  all  or  any,  must  maan  aU  or  any  wludi 
were  payi^Ie  generaltf,  end  not  those  from  iduch  d 
persons  were  exempted  before. 

These  acts  are  often  inaccnrately  dmwn;  andt  even 
taking  die  construction  of  the  dense  to  be  donbdhl,  a 
dottbtftd  meaning  is  not  a  soflkient  gmmd  to  restrdbi 
die  operation  of  ageaeralchmse^whidiinitsown  ten» 
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is  dear  and  precise;  and  least  of  all,  should  such  a 
Testraint  prevail,  when  it  is  to  narrow  and  repeal  a 
provision,  which  for  the  public  benefit  ought  to  be 
largely  and  beneficially  construed. 

Judgment  fi)r  the  Plaintiff. 
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MEMORANDA. 


In  the  course  of  this  term,  VUrums  LeimeSf  of  the 
Lmer  Temple^  Esquire^  Joist  CrosSf  of  LincdMsInn^ 
Esquir^  and  Thonuu  LfOify^  of  the  Middle  Temple^ 
Esquire^  were  severally  called  to  the  degree  of  Seijeant 
at  law;  they  gave  rings  wit)i  the  motto  ^ProEegeet 
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CASES 


ABGUED  AND  DETERMINED  *®*®* 


IN  THB 


Court  of  COMMON  PLEAS, 

AND 

OTHER  COURTS. 


IN  THE  EXCHEQUER  CHAMBER. 
(In  Error.) 

Taylor  v.  Pill,  (a)  Metadmat 

Assumpsit  for   money  had    aiid  received,     The  i.  ^.,  when 

Defendant  below  (Plaintiff  in  error)  pleaded  the  ^£^,J^ 
general  issue,   except   as  to  20242.  Ss.  Sd.,  and  as  to  Kvamecnttav 

bon  the  ocmi- 
misnon  of  mate,  but  wu  acting  commaxider  on  board  under  an  onlcr  finom  die 
comnusttoners  of  cuitomif  communicated  by  letter  to  the  coroptroUer  and  collector 
of  the  port  to  which  the  cutter  belonged^  and  by  them  communicated  by  letter  to  A^ 
directing  him  to  take  care  that  the  cutter  should  be  kept  at  sea  wuler  hit  eammuuuk 
to  the  end  that  the  service  might  not  suffert  until  another  cwnmander  should  he 
afpointed  .*  Heldf  that  he  was  entitled  to  the  commander's  share  under  the  king*e 
warrant*  referring  to  a  former  warrant,  which  described  the  share  as  to  be  dbtributed 
amongst  the  commanders,  officers*  and  crew  of  the  vessel  making  the  captnre,  at*  a 
reward  for  that  service;  although  the  former  comnunder,  whose  commission  w 
such,  had  been  before  withdrawn  and  cancelled  on  some  supposed  misconduct,  and 
who  had  consequently  left  the  cutter,  was  ai^rwards  restored,  and  a  new  commisMi 
granted  to  him,  bearing  the  date  of  his  former  commission,  vis.  a  date  anterior  to 
the  capture. 

^.  Held,  that  ji.  was  not  entitled  to  the  fiiU  share  of  commander  widiout  deduct- 
ing the  share  of  a  deputed  mariner^  who  was  on  board  at  the  time  o£  the  captore^ 
but  who,  at  the  time  of  Ah  beginning  to  act  as  commander,  acted  as  matei  and  was 
acdng  as  such,  and  not  as  a  deputed  mariner,  at  the  time  of  captoie,  but  withont 
any  comntiission  or  authority  to  act  as  mate. 

{a)  This  and  the  three  following  cases  were  omitted  in  their  proper 
places. 

Vol,  VIII.  8  H  ,  that 
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1 8  la  that  sum,  a  tender.  The  Plaintiff  belov  (Defendant 
in  error)  joined  issue^  t)n  the  first  plea,  and  admitted 
the  tender,  A  special  verdict  was  found,  erf*  which  the 
following  is  the  substance :  T.  M,  Allans  on  the  S6th 
Marchy  1803,  was  tlie  commander  of  the  Hinde  cottery 
then  ei^Ioyed  in  the'service  of  the  commissioners  of  Ute 
.  customs,  by  virtue  of  a  commission,  signed  by  four 
of  them,  dated  20th  October^  1801.  On  the  26th  Mardy 
1803,  the  commissioners  wrote  a  letter,  dated  at  the  cus- 
tom-house, London^  to  the  comptroller  and  collector  of 
the  customs  at  Falmouth,  which,  adcr  noticing  certaiii 
charges  which  had  been  preferred  against  AUan^  com- 
mander of  the  Hinde  cuttet,  for  inactivity,  iiMtientfoii,  and 
violation  of  his  instroctions,  with  regard  to  the  victualling 
of  the  crew,  proceeded  as  follows :  **  having  read  his 
(AUafC%)  answer,  the  evidence  of  the  several  persons  ex- 
amined, and  your  observations  thereupon;  and  it  appear- 
ing that  he  is  guilty  of  the  charges,  and,  consequently,  an 
unfit  person  to  be  any  longer  employed  in  tlie  service  of 
this  revenue;  we  have  dismissed  him  therefrom;  and 
direct  you  to  call  in  his  commission  and  instmctions  vA 
tfftnsmit  tlie  same  hither  cancelled,  wrfti  yoter  ft*(*xt  ac- 
counts, by  the  carrier;  and  we  enjoin  you  to  take  care  that 
the  c!iitt6r  be  kept  at  ^ea,  and  in  constant  mofion,  under 
the  command  of  the  mate,  to  the  end  that  the  service  may 
not  sufier,  until  another  commander  shall  be  iqppotDted; 
and  you  iEU'e  to  pay  the  said  mate  the  usual  tdld^ande'ftr 
victualling  during  the  time  he  shall  act  as  commander^ 
with  an  injunction,  at  his  peril,  to  render  a- jttst*and  tne 
account  of  the  number  of  mariners  he  shall  really  and 
truly  victual,  and  also  a  list,  containing  the  names  of 
those  he  ishall  hot  victual,  distinguishfng  ttie  parficolar 
times  in  each  respective  case,  so  that  the  crown  may  not 
be  defrauded."  In  obedience  to  this  order,  the  said 
comptroller  and  collector  called  in  AllarC^  commission  as 
such  commander ;  and  it  was  delivered  up  and  canceUed 

00 
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on  the  29th  Marchf  1803.  and  transmitted  to  the  com-       ^$}?' 
missionersin  ZiOiMloft,  and  on  the  next  day  Allan  left  ^he     w^^j^^^^ 
cutter,  went  on  shore,  and  did  not  return  ogain  on  board       ^^:  *  ' 
until  a  new  commissioUi    herein^ter  .mentioned|  ,w^        r*^- 
granted  to  him.    Before  and  at  the  time  of  AUan*s  dis- 
mission, and  of  the  cancelling  of  his  commi8siaD,.i^  the 
Plaintiff  below,  was  a  deputed  mariner,  of  and  .belonging 
to  the  Hmde  cutter,  hut  acting  a&  mate,  -and  aendng  on 
hoard  in  that  capacity;  and  on>the*20th'M(eift;ftJie;rc'« 
ceived  the  following  order,  signed  by  i  the  oomptcoUep 
and  eoUeetor  oPthe  eutftoms  at  Fidmoutii. 

«8ir, 

'^  The  honourable  the  eommM«ionera  of  :hi]ft  ma- 
jesty's customs  having  thought  proper  to  dismiss  Mr. 
Thomoi  Murray  AUan  from  the  command  of  the  Hinde 
gutter,  in  the  service  of  the  revenue,  we  hereby  direct 
and  enjoin  you  to  take  care  that  the  said  ci^tter  be  kept 
at  sea  «nd  in  constant  motion  under  your  command,  to 
the  end  that  the  service  may  not  suffer,  until  apother 
0(}miBander<shall  be>i4>poUitcd ;  and  we  have  $he  bird's 
directions  to  pay  you  the  usual  allowance,  for  victiialUng 
du^ng  the  time  you  may  act  as  (cominandi»r;.but  you 
are  t^o  take  especial  care^  the  failure  pf. which,  you  .will 
have  .to  fowwer  at  your  peril,  to  render  a  just  find  true 
Account  of  the  nupaber  of  mariners  really. and  truly 
vi^ualled,  and  ako  a  list  containing  the  names  ,of  those 
not  victualled,  distinguishing  the  particular  timcf»  in 
each  respective  caie,  so  that  the  crown  may  not  be  de^ 
fnioded, 

«Weare,&c, 

^<  To  Mr.  PhOip  PSl,  acting  mate  of  the  Hind^  ootter." 

On  the  2d  April  foUowlDg  four  of  the  commissioners 
4f  customs,  by  a  commission  under  their  .  hands  and 
mbIm,  i^poiBtad  Pill  to  .be  mate  of  the  cotter,  and  on 

3  H  2  the 
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IB  10..       the  5th  of  the  same  month,  the  following  letter  was  dated 


Taiix« 


at  the  cnstotn-house,  London^  signed  by  four  of  the  oooi- 
_  missioners,  and  directed  to  the  collector  and  compCndler 

hun        of  the  customs  at  FaJmonih. 

*<  GeDtlemen^ 
*<  Haying  had  occasion  to  refer  to  your  report  of 
the  1 7th  tdimo^  and  it  not  appearing  thereby  that  Cfep* 
tain  Allan  was  present  at  the  charge,  as  required  by  the 
third  article  of  the  printed  orders,  we  direct  you  fiHth- 
with  to  report  as  to  that  fiurt;  and  in  case  he  was  not, 
you  are  to  account  for  not  having  strictly  complied  with 
the  said  rules,  and  to  charge  him  de  novo^  and  in  the 
mean  time  to  suspend  all  proceedings  as  to  his  dismis- 
sal/' 

Captain  Allan  not  having  been  present  at  the  hearing 
of  the  charges  referred  to  and  decided  upon  by  the  order 
of  the  86lh  March^  although  he  had  previous  notice 
for  that  purpose  from  the  collector  and  comptrcdkr, 
and  the  commissioners  of  the  customs  having  inTesti- 
gated  the  matter  again,  on  the  16th  June^  1803,  trans- 
mitted their  order  thereon,  in  a  letter  of  that  date^  to 
the  same  officers  at  Fdlmouih^  wherein,  after  stating  that 
having  considered  the  former  charges  and  the  renewed 
charge  against  Mr.  Allan^  the  present  commander  of  the 
Hinde  cutter,  and  read  his  answers  thereto,  and  the  evi« 
dence  of  the  persons  examined,  they  deemed  his  answer 
to  the  first  charge  satisfactory ;  and  that  he  was  guilty  of 
the  second  charge;  but  that,  under  all  the  ctrcomstances 
of  the  case^  and  considering  that  the  revenue  had  not 
been  injured  by  the  mode  adopted  by  Captain  AUau^ 
though  highly  irregular  and  improper,  for  reimbursing 
himself  the  loss  sustained  in  victualling  his  crew,  for 
which  it  appeared  that  he  had  the  example  of  his  pie- 
deccssors,  and  that  he  had  shewn  himself  a  meritorioos 
officer  for  fifteen  years,   tb^   directed  the  Fahutdk 

officers 


IN  THE  Finr-rmsT  Year  of  GEORGE  III. 

officers  to^  enjoin  him  to  be  particularly  circumspect-  l^^^ 
in  his  conduct  in  future :  and  ccKidoded  thus :  **  We 
therefore  hereby  rescind  our  order  of  the  2Gtb  March 
last  for  his  dismission,  and  direct  you  to  deliver  to  him 
his  commission  aqd  instructions,  in  order  that  he  may 
return  to  his  duty."  The  commissioners  having  before 
received  the  cancelled  commission,  made  out  a  new 
commission  for  Captain  AUatij  of  the  same  date  as  his 
former  commission,  and  transmitted  the  aamc  to  the 
JFabnatdh  officers,  in  a  letter,  on  the  28dJiffi€^  1803,  vitli 
dircctioAs  to  deliver  the  same  to  Captain  Allan.  In  con- 
sequence of  the  before-mentioned  order  of  the  29th  March 
J  803,  the  Plaintt£P  below  immediately  took  upon  him- 
self  the  command  of  the  Hinde  cutter,  and  continued  in 
the  exercise  of  such  command  from  that  time  to  the  Si^th 
Jane  following,  when  the  new  oommissioD  was  ddivared 
to  AUan^  as  commander  of  the  cntter,  and  who  ther(^» 
upon  resumed  the  command  of  her. 

Between  the  29th  March^  1803,  and  the  grantiog  of 
the  new  commission  to  AUan^  and  whilst  PHI  had  the 
command  of  the  cutter,  and  was  on  board  of  the  samsi 
namely,  in  Jlfoy,  1803,  the  cutter  captured  certain  vea* 
seb  from  the  enemy.  On  the  18th  March,  1803,  dw 
commander  in  chief  of  the  king's  ships  at  Phfmouthj  sent 
an  order  to  AUaUj  as  commander  of  the  cutter,  to  receive 
on  board  her,  a  lieutenant,  four  petty  officers,  and  six 
seamen,  with  a  month's  provisions,  and  proceed  there«- 
with  to  the  western  ports  in  tlie  neighbourhood,  for  the 
purpose  of  impressing  men.  On  the  26th  oiMarchy  1803> 
before  making  the  captures,  lieutenant  Senhome  with  the 
petty  officers  and  seamen,  were  sent  on  board  the  cutter, 
with  directions  to  make  reprisals  on  the  French,  and  to 
detain  Dutch  vessels,  as  stated  in  his  majesty's  warrant 
after  mentioned^  and  continued  on  board  on  such  service 
till  after  making  the  captures ;  but  AUan  was  not  on  board 
the  cutter  at  the  time  of  making  the  captures,  nor  at  any 
3  H  3  time 
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t^VA'      time  after  he  left  the  cutter,  until  he  resumed  the  com- 
^^SS^    maaid  as  aforesaid;  nor  did  any  peraon  act  as  coro- 
^;'  mander  on  board  at  the  time  of  maidng  the  captutts 

rtitl*       except  PSlf  nrfio^  from  the  time  of  his  receipt  of  die 
order  of  the  29th  of  Marckf  180S,  untB  jBlan  was  so 
restored  to  and  resumed  the  command,  had  the  com- 
mtfid  of  and  aeted  as  commander  of  the  said  cotter,  and 
the  officers  and  crew  thereof,  and  from  time  to  time 
tictuafled  the  same ;  and  he  was  afterward  paid  the 
usual  pay  as  mate,  and  the  usual  allowance  in  respect  of 
mtusdKng  ars  commander.     The  Defendant  below,  as 
(liriae  agent  to  the  cutters  employed  in  the  custom- hoose 
tfervflo^  oil  the  9th  Naoeabery  1  SO'f ,  presented  a  memorial 
to  die  treasury,  in  which  he  described  ABan  as  com- 
ihander  of  the  Hinde  cutter ;  and  stated  the  fact  of  the 
Captures  on  the  28tfa  Jl&jr,  1 803,  under  the  order  stated; 
Cbe  cohdemnation  in  the  Court  of  Admiridty ;  mA  the 
application  for  the  prize  money,  amounting  to  56 121,  to 
ht  paid  to  the  memorialist  for  the  use  of  die  officers  an^ 
drew  of  the  said  cutter,  though  she  had  not  a  letter  of 
marque  at  the  time.     This  was  followed  by  other  me- 
morials to  the  like  purport  from  the  prize  agent,  and  by 
tjiCtketn  from  the  admiral  on  the  station,  and  on  behalf  of 
lieutettMt  Stnhousti  and  on  the  26th  Naoember,  1805, 
die  king  granted  his  warrant  for  the  distribution  of  die 
prizes,  in  which  it  is  stated,  that  whereas  Lieutenant 
Senhousef  of  the  ship  Conqueror,  was,  on  the  26th  Hayt 
1803,  appointed  by  the  port  admiral  at  Pbfmoulh  to  tlie 
tiinde  revenue  cutter,  with  orders  to  make  reprisals  oa 
the  French,  and  to  detain  Dutch  vessels,  agreeably  to  the 
instructions  he  should  receive  from  his  captiun  {Louis): 
thdt  captain  Louis  accordingly  gave  Lieutenant  Senkouse 
further  orders,  and  th&t  the  said  revenue  cutter,  tSnii^ 
under  the  command  of  Lieutenant  Senhouse,  during  the 
time  she  was  in  the  service  of  the  Conqueror  as  aforesaid, 
ieized  iUid  detained  certain  Fiench  and  Dutch  vesseb 

which 
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^ich.h||d  b^n  condemned  as  prize»  and  that  the  pro-        UMAt 
ce^  were  in  t^e  Admiralty  CourL     His  majesty  then     ^9p<^ 


> 


proceeded  to  direct  one-eighth  of  the  moiety  of  th^  pro- 
ceeds to  the  port  admiral ;  three-eighths  to  the  captaioy  ^Uk 
4ff&C^r^  ^tnd  pre\^  of  the  Conqueror^  iq<^luding  Li^tfuiant 
S^nhqusfi^  ^fid  the  officers  and  men  ppt  on  bpiurd  thq 
Jffm^  ifevepue  cutter  fropi  the  Conqueror ;  and  the  re- 
XQiiintng  j^iir-eigtyths  to  the  commander,  office|:9»  and 
qrew  pf  the.  i^tid  fSftde  revenue  cutter^  or  tfi  ]^  Taylorj 
(tbeD^fendapt  belpw)  general  priz/^  agent  for  ^11  capture^ 
IPf^^e  byv  c^§l;p||)-house  cutters ;  to  be  distributed  amppg;;! 
then^  ^pjGsrniably  to  the  proclamalipn  fof;  thp  distci* 
^tttion  of  prizes,  and  according  to  the  sanctipx;^  fif4 
penalties  of  the  existing  prize  ac^  and  the  prpportioff 
theiiel^  granl<ed  to  the  commander,  officer^  ^x^^  cTjfijr  of 
t|)e  rcyen^^  cutter  Hinde^  to  be  distributed  i|^ng8t 
tbe^Kff,  conformably  to  his  majesty's  warrant  dated 
^ikjffyy  18.05|  directing  the  di&tribution  of  ^e  pro- 
cje^s  of  prizes  taken  by  custom-house  ves^els^. 

]^y  the  ^ng's  warrant  lasdy  referred  to^  the  p^'izer 
Qff^^ejf  ^.  |dia^ribut|9d  into  thirty-two  p^^  qf  j^rhicb 
(Dflitj^a  i^rts  are  given  to  th^  fCpfnmiiQ,def*y  se^eif  tp  thi; 
Xfff^^  t|bri^  t,9  deputed  marine^  or  n^arii^ers,  if  finy,  e^c- 
cltts^ve  p^  th/eif  shares  as  marina:^  a^d  eight  to  ot^^ 
mf^ri^er^ ;  pjr  if  there  be  no  depicted  xpapipersy  pn^e-balf 
to  the  cp/ipipandjer,  one-fourth  t)p  the  m^te,  ^ nd  one- 
fourth  to  the  mariners.  And  it  is  therein  stated  to  h^ve 
li(e^  reponj^mended  to  his  majesty,  that  theiie  or  sopie 
poritipi^  of  prizes  m^  by  cuetpin-hpys|e  vesfdf  should 
1^  di^tiibuted  afnongst  the  con^m^inders,  officer!^  and 
crei|r  pf  tl^  yessel  Q^ing  such  capture,  ^»  a  rei^rard  for 
tb^t  .service. 

No  memorial  was  presen.ted  to  the  king  or  tp  th^ 
treasury  by  Pillj  except  as  aforesaid ;  nor  was  it  knowA 
Co  his  majesty  before  or  at  the  time  of  making  his  war- 
rant or  order  of  the  26th  NoveuUfeTi  1805,  that  Allan 
3  H  4  was 
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1810»  was  not  on  board  the  Hinde  cutter,  or  in  the  actnsl 
command  thereof  at  the  time  of  making  the  captores,  or 
thatPiS  at  that  time  had  the  command  or  acted  as 
commander  of  the  said  cutter. 

On  the  10th  JDecember^  1801,  J.  John  received  a 
costom^houae  commission,  appointing  him  to  be  a  de- 
puted mariner  on  board  the  Hinde^  by  virtae  of  which 
he  was  acting  as  deputed  mariner  ^en  PSl  was  ap- 
pointed to  the  command  of  the  cutter;  but.  on  sudi 
appointment  of  Pf%  and  during  the  lime  that  PHI  acted 
in  such  command,  he  ceased  to  act  as  mate  of  the  cot- 
ter;  and  JbAn,  during  all  that  time^  acted  as  mate  in  tiie 
place  of  Pillf  and  not  as  deputed  mariner;  nor  did  any 
person  act  as  deputed  mariner  during  that  time. 

The  captured  vessels  were  duly  condemned  as  piue% 
and  one-fourth  of  the  proceeds  was  paid  to  Tl^far  as 
the  general  prize-agent  for  custom-house  captora^ 
amounting  to  925S/.  J  Bs.  6d.  PilFs  share,  if  entitled 
to  share  as  commander,  without  deduction  of  a  deputed 
Planner's  share,  was  4626/.  l^s,  Sd. ;  or,  if  sulgect  to 
such  deduction,  40482.  12L  6d.,  but,  if  Pfff  Were  only 
entitled  to  share  as  mate,  then  20242.  et,  SdL ;  which 
latter  sttm  was  tendered  to  him  by  the  Defendant  bdow 
before  the  action  brought,  and  a  tender  thereof  bong 
pleaded,  the  Plamtiff  below  took  that  sum  out  of  court, 
and  the  remainder  of  the  sum  claimed  continued  in  the 
hands  of  the  Defendant  below. 

In  Trinity  term,  1809  (a),  the  Court  of  King^s  Beoch 
gave  judgment  that  PiU  was  entitled  to  recover  the  sum 
of  2602/.  185.,  being  the  balance  of  his  share  of  the 
prize-money,  in  which  the  Court  was  of  c^inion  that  he 
was  entitled  to  share  as  commander  of  the  cutter,  with* 
out  being  subject  to  any  deduction  on  account  of  a 
deputed  mariner's  share, 

(a)  See  is  Eajtf  4X4^ 

Where* 
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Whereupon  Taiflor^  the  Defendant  below,  brought  a  1810. 
writ  of  error  in  this  court,  assigning  for  error  that  the 
Plaintiff  below  never  had  any  commission  to  be^  nor 
ever  was  the  legal  commander  oS  the  ship  or  vessel 
called  the  Hinde  cutter  therein  mentioned,  and  there- 
fore could  not  be,  nor  was  legally  entitled  to  the  com- , 
mander*8  share  of  the  prize-money  in  the  special  Terdict 
mentioned,  and  the  conunon  errors.  The  Plaintitf 
below  joined. 

The  case  was  argued  in  Michadmas  term  1810,  by 
Bkhardson  for  the  Plaintiff  in  error^  and  by  Lames  V. 
for  the  Defendant  in  error. 

Bichardson  for  the  Plaintiff  in  error.  The  judgment 
of  the  Court  below  ought,  it  n  submitted,  to  be  reversed* 
It  will  not  be  sufficient  for  the  Defendant  in  error  to 
shew  that  he  is  entitled  to  share  as  commander,  for  un* 
less  he  goes  farther,  and  shews  that  there  was  no  de^ 
puted  mariner  on  board,  though  the  Defendant  in  error 
be  entitled  to  share  as  commander,  he  will  be  entitled 
to  a  less  sum  than  the  judgment  of  the  Court  below  has 
given  him. 

The  first  question  resolves  itself  intx>  the  point,  whe* 
ther  the  commander  mentioned  in  his  Majesty's  warrants 
means  a  commander  appointed  by  commission,  or  the 
person  who,  at  the  time  of  taking  the  prizes,  acted  as 
tommander  ?  And  it  is  submitted,  that  by  the  term 
commander,  is  meant  a  commissioned  officer  —  a  conn 
mander  tieriving  his  tiuthority  under  a  commission,  and 
not  a  commander  in  the  ambiguous  or  loose  sense  as 
denoting  the  person  who  does  in  fact  exercise  the  com- 
mand. 

And  here  it  is  to  be  observed,  that  the  question  is  not^ 
whether  Allan  or  Pill  may  have  the  l)est  right  to  the 
prize-money,  but  whether  JVU,  whose  claim  Viests  solely 
on  the  king's  bounty,  can  bring  such  claim  within  the 

kii^g's 


'Uy/V^     ****  doings lli$  ihiuenai  be  mdi^M  kjl  tim  waxnak, 

^         aiidsuitJeefcUidi«kM^«pl4iwHW>    U  if  sMbPPAttfid  wid^ 

^Hm       deferanoc^  tjtml  ibis  imporUiRl  faitiii^  ia  iJ^  ^na^  w^. 

Boi  aa  WJMh  altmd^  to  49  iK  ^^HffTocl  tj^  b^  in  (ha 

jia^go^^^  pivnbwtwA  by  the  Couit  l?ploif  • 

But,  soppoiiiig  the  Cour^  ilKH^ld  be  aft^iii^  tbat  tU 
Dflfendant  in. error  19  69titl€«t  tb?  ji94cnim(  bpkw  caor 
not  stand,  unless  the  Court  shall  be  of  opiniqp  tl^  tb^va 
vas.no  depnttad  mariner  op  boardf  Tbwe  i#  nm  gr^ 
tanea  for  aagrbig  4ial  tbane  iom  pq  4iwaVid  imiimer  m 
board,  and  so  the  Defendant  in  eivor  qwnffT  l|f  epIlM 
to  the  whole  amount  given  by  the  judgment  of  the 
Goujii  b«loir»  becaMA  tbat  jp^gn^i  wappm  tJ^HIt  dPP« 
vaa  na  dofrnt^i  mairiper  op  M^ 

Upon  the  finft  qo^on»  i^tbw)  gmg  thifw^.  ^|  thf 
•aaes  on  tba  flonstnistian  qi  tbi9  pm^^QlPb  in  ^rgvqg 
acase  wbicbmvt  depend  mainly  <»i  ifs  <i«a  drcaiD* 
afeanoes,.  it  will  ba  siiflipieat;  M  ^vart  to  tha  ^a^Kf  fi^^lf^ 
an  Iba  fovfnar  argument,  w4  t)i#  puirpp^  for  which 
tibcgr  w49a  aiftad;  1%  wa%  ^r^ifld  bet?^  ^i^  H^q  Jfistnr 
-button  of  prvee^money  is  intended  by  his  mqe|^  tp  be 
a  newafd  for  mxn»k  m^mi  m4  wwp  f»wi  wa»  1«^ 
upon  the  AfQt  tbat  hi|  ipi^ly  m  ^m  g?pen4  prodaoit 
ation»  rcaitea  Uwt  it  Im  b^P  rccpm^nfflj^l,  ^  hiin  hjr 
Ibe  lords*  <Mmmwioners  tp  ipak?  suf;k  grjon^  ^  a  rer 
ward  Ax  a/clt&a)i  f^ryic^  No  doipjiit  t^  piu^ipop^  is 
granted  to  thoae  who  are  Gonp^9f34  in  taking  ppies; 
but  this  dofa  p^t  carry  0>e  iKgPpiant  /brtfofTi  fp^  i^  f till 
rtops  at  tba^qpestjop,  whether  h^  n^fje^ty  iif^mifid  ihif, 
the  p^von  #bould  share  4s  qoipgntq^)^  irhp  w^  ii?  the 
actual  exercise  of  that  superior  command  withoi^  m 

actual  wmmmUmf 

Tba  Mses  at*  Johnstone  v.  Jifaigetson  {a\  Tqj^  t. 
Zkwv^  £t  /^flWfc/^  (6),  fod  Pigot  ▼.  liF^ii^^  (c)^  Zff^  v. 
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SMtidn  (aV  Wam^ss  v.  Ximvf  (i),  fmd'  Lotd  Vi^cfitM 
JfeisM  ▼•  Tkct^  (c)j  Uira  funncipally  on  the  oon<tmction 
ip  be  putf  oa  term»  contained  in  the  kiog'a  proclaDiation> 
and  ito  may  be  coboeded  thai  oourta  will  abna^  be  de^ 
ilivoviso  to  eonstrae  the  ptrodaoation  as  toi  give  the 
prize-money  as  a  reward  for  actual  services  done ;  biit 
tbe  person  seeki]^  mdt  reward  must  bring  himself 
wkhin  die  capacity  of  senriog  in  die  sttnalaon  to  which 
tbe  reward  is  allotted ;  it  will  not.  be  saffieieat  merely 
chat  tbe  servke  is  done. 

Tb0  case  of  XMNfey-T.  JUmaiane^  which  gave  riae  to 
Oat  of  SMiion  ▼.  MmstOHe{tt)i  sa fifor  aa ibis a»  aiijtbo«> 
my  at  all,  i»  an  atttbority  for  the  Plaintiff  in  error. 
IMamfiOd  C.  J.  The  cmc  of  Wetm/U  ▼.  Limec  shews 
that  a  captain  of  marinea^  who  happens  lo  be  on  board 
»  man  of  war  whenshe  tsikes  a  priae^  biit  who  does  not 
belong  to  her  complement^  shares  not  aa  a  captaini  but 
only  as  a  passenger.]  *  The  Defendant  in  error  was  not 
the  eoamissioned  comrnander  of  tbe  Hittde  when  she 
took  the  prize.  The  diffioaky  arises  from  tbe  ambi* 
guily  of  the  term  ^  cammander,"  wbidi  in  a  popular 
aense  may  oMan  every  person  who  examsea  eoamandt 
tsi  the  terms  *^  captain/'  or  *^  admiral,''  no  such  am^ 
Mguicy  is  attached.  iMacdonaU  C.  Bk  <<  Commander 
making  such  capture."]  The  party  to  be  rewarded  must 
certainly  make  the  capture ;  but  it  does  not  therefore 
follow  that  the  person  who  performs  the  fiueUona  of 
vammand^,  is  therefore  entitled  to  share  as  commander 
according  to  the  intent  of  the  king's  warrant.  Suppose 
it  should  bappoi  that  the  mate  of  a  sbq>  should  become 
commander,  somebody,  probably  some  srniior  seaasan, 
^ould  act  as  mate,  but  neither  of  those  persons  in  such 
^nse  woald  share  as  commander  or  mate^  even  if  the 


im)  t  T.  A.  M4*  (f )  4  Bm9^  sj8. 

6)  Dh^.  3»4.  C-')  1  T.  R,  493' 
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situation  of  the  mate  was  filled  by  a  deputed  mariner. 
IHeath  J.  It  may  happen  very  often  by  the  death  of  a 
commander  or  captain  that  the  fint  lietttenant.  is  to 
command  the  vessel.  Will  he^  under  such  curcam- 
stancesi  share  as  capUun,  or  only  as  first  lieutenant? 
Macdonald  C.  B.  He  only  takes  a  lieutenant's  share.] 
A  captain  never  can  be  a  captain  within  the  noeaning  of 
the  prize*act  witfaont  a  oommissioni  and  there  is  no 
reason  for  extending  the  meaning  of  that  act  to  an  on* 
commissioned  commander.  [Grakam  B«  Suppose 
jOUm  never  to  have  been  restored.  Would  the  Defend- 
ant  in  error  never  have  taken  his  share  as  ooramanderT] 
It  is  an  important  fact  that,  at  the  time  yvheajOlan 
was  first  dismissed  from  the  Hinde  on  the  26tii  Mank^ 
there  was  no  mate  belonging  to  that  cutter  but  the  De- 
fendant in  error,  and  he  at  that  time  held  the  commis- 
ssibn  of  a  deputed  mariner^  but  acted  as  mate.  On  the 
S6tli  March  the  commissioners  had  dismissed  JBoi: 
and  they  ordered  that  the  cutter  sliould  be  kept  at  ses 
under  the  command  of  the  mate»  to  the  end  that  the 
service  might  not  sufier  until  another  commander  should 
be  appointed.  On  the  2d  April  they  proceed  to  make 
out  a  new  commission  for  the  Defendant  in  erroi^  who 
Was  then  a  deputed  mariner.  If  they  had  intended  to 
make  him  commander,  they  had  an  c^iportunity  of  doing 
so;  but  they  appoint  him  by  commiasbn,  not  to  be 
eommanderi  but  mate. 

Another  argument  arises  firom  the  warrant,  and  ikt 
memorial  of  the  Plainti£P  in  error.  It  appears  fiiom  the 
warrant,  that  the  cutter  was  under  tlie  command  cf 
lieutenant  Senhouse  when  the  prises  were  taken,  and 
yet  it .  supposes  that  there  was  a  proper  lqo;al  ooib» 
mander  belonging  to  her.  This  shews  that  the  act  of 
making  the  prizes  was  not  r^rded  by  his  majesty  so 
as  to  govern  him  in  the  distribution  of  the  priae- money; 
for  though  lieutenant  Senhouse  performed  the  functions 

of 
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of  a  oorotnanderi  yet  as  be  was  only  a  lieutenant  belong* 
ing  to  another  ship,  be  had  no  more  than  the  share  of 
a  lieutenant.  iOraham  B«  The  cutter  was  to  be  kept 
at  sea  under  the  command  of  the  Defendant  m  error 
till  another  commander  should  be  appointed,  to  the  end 
that  the  public  service  might  not  in  the  mean  time  suffer. 
In  the  mean  time  then,  the  Defendant  in  error  is  to  act 
as  commander;  and  1  think  that  the  warrant  considered 
him  as  commander,  in  which  capacity  he  was  acting] 
The  special  verdict  states  that  he  was  acting  as  Com- 
mander ;  but  it  is  contended  that  he  was  not  commander 
within  the  intent  and  meaning  of  the  king's  proclam- 
ation, but  that  the  meaning  of  the  term  *^  commander/' 
as  used  therein,  is  a  commissioned  commander ;  because 
his  majesty  knew,  and  the  warrant  actually  recites  that 
Lieutenant  Senkouse  had  the  real  command  of  the  cutter, 
and  yet  lie  proceeds  to  give  one-fourth  to  the  com- 
mander, officers,  and  crew. 

As  to  the  second  point,  there  was  a  deputed  mariner 
on  board  at  the  time  of  the  captures.      For,  though  the 
warrant  considers  it  as  doubtful  whether  there  might 
be  found  on  board  at  the  time  of  making  a- capture, 
a  deputed  mariner,  the  special    verdict,  which  states 
John*s  appointment  as  such  under  commission,  is  con- 
clusive on  this  head.     By  virtue  of  this  conmiission  he 
was  acting  as  deputed  mariner  when  the  Defendant  in 
error  received  the  directions  of  the  commissioners  with 
r^ard  to  the  cutter,  and  he  was  on  board  when  the  cap- 
tures were  made.     Now,  granting  that  the  directions  of 
the  commissioners  were  in  effect  a  virtual  commission  to 
the  D^endant  in  error  to  raise  him  from  his  situation  as 
mate,  there  is  no  authority  or  order  in  the  caseof  Join  to 
vary  his  situation.     And  it  is  with  deference  submitted 
that  this  is  an  inconclusive  part  of  the  judgment  of  the 
Court  below.     There  is  no  virtual  commission  or  order 
to  make  John  mate.    It  is  true,  that  while  the  Defend- 
ant 
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ant  in  error  aeted  as  ooraoiaiKier,  JUn  «ctod  m  make; 
but  because  JMn  diose  to  act  as  mate^  tlMit  vfll  ui 
destroy  bis  eommission  aa  deputed  mariner  and  make 
bhn  mate.  iWood  B.  It  k  fbond  bythe  speciid  vef« 
diet  that,  on  theappmntmeMt'Of  die  Debndant.in  lenor 
to  tbe  ooflMiiand,  aUd  during' tbe  time  that  Jie  acted  in 
each  command,  he'ceased  to  actas  male  of  the  orttcr, 
and  Jokn^  during  all  that  time,  acted  as  BMte  m  ihs 
plaee  of  the  Defendant  in  error,  and  not  as  dqpeHed 
mariner,  .>nor  did  anj  person  net  :as  dqmted  mariaer 
during  that  time.]  LuKday  v.'Suiion  bears;  on  Ah  part 
t>f  the  case.  There  the  'Court  went  on  die  ««id% 
shewing^thatthe'caplain  wasjustudlyonboasd.  Captaia 
fiuMn  had  been  appointed  bjmbe  Lords  of  tbejAdni- 
^ty  captain  of  his.mafes^e  ship  Jus.  It  ^las  deeuMd 
'Sufficient  to  entide  him  -to  :his  ahare  of  '.priae4iioDi9 
that  he  was  on  hoard,  .and  in  posse  ■moo  of  his  romioii- 
sion  at  the  time  the  prize  was  taken,  though  he  did  not 
«ct.  In  the  present  case  John,  though  he  juted^as  mate^ 
was  on  board  with  the  commission  o£a  deputed 
*he  is  therefore  only  entitled  to  share  as  depated  ms 
iHeaihJ.  If  the  Defendant  in  error  is  edtiticd  Id 
^share  asioommander,  there  is  no  peivon  who  can  betto' 
himself,  land  come  under  tbe  description  of  ^maie^  to 
'Shareas  mate,  ifjakn  is  not'permitted  tomuy  hi8.sit&- 
•ation  of  deputed^mariner,  4Uid  to  act oodaharaaS'aaMlsc] 
That,<it<is  submitted,  JMn  cannot  do  -by  his  own  au- 
thority, and,  therefore^  the  PJaintiff  in  error  is  eolitifld 
*  to  judgment. 

Lowes  V.  for  the  Defendant  in  «rror.  Tbe  cases 
>aUoded  to,  were  cited  to  establish  the  position  that,  in 
'the^distribotion  of  priae*money>on  the  oonstnction  cf 
$he  priaeacts,  the  Court  had  alwaya  looked  to  the  .per- 
I  who  had  reaHy.  perfemeditheaervioe. 

Tlie 
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Titb  csei^  bf  X^Tite^V.  Sidtm  will  be  fotitiA  ^to  ^d»i 
on  apdinti^ich  dOed  Tidt  arifrts  here.  Hie  eights  ^f 
'CAptBhk  StOtm^t^re  fn  thtit  case  heia  nol  to  be  'affected, 
^bectose  be  *«»  in  a  slate  of  iltegtil  sUspefisiob.  He  ^mis 
under  durcfss  on  board  'his  ship  at  the  time  of  the  cap* 
'ture.  n^  iras  nn&y  to  do  all  he  <:(5ttld»  bat,  by  his 
'superior  in  cdnim)£nd,  bis  actual  tfeHHd^  was  at  tiie 
hionYciit  siisp^ncied,  and  Captain  LumUt^ 'tdciuMy  did 
'tire  service.  Cafitam  5«/foii's  commission  still  extiited, 
aVid  he  was  oh  board  the  ship  ^t  t!h^thne  toJT^pttfre; 
bnt,  in  this  ^^se,  JOotifs  commission  tfifte'CBnccHed,  Md 
'faeliad  b^eh  disnilss6d  the  service  for  miseondtict. 

The  case  of  fVemi^s  v.  Linxee  turned  oh  'the  idtitfalt- 
"tioti  l9iat'<;aptahi  ^^a%!s*did  ndt'ap^al*  to  forto  part  of 
5rhe  shiys  t3tli!iy[^lefaeiit ;  and,  tii^dbre,  though  'a^captnin 
of  inarines,  lie  Only  diared  'asu  passenger.  On-the^se^ 
cotld  trial,  ft  dhl  not'a|ipear  that  he  had  a^ted  ascom- 
iriatlditg  the  iharines  on'boai'd.  This  case' widdy  dlffb^s 
from  the  l^rescmt.  The  Befendtat  in  i6rrot  '^€*fcrm«d 
the  seMce  infant. 

On  <NeiBf6t  poiiit  It  is  ^ubMitted,  ttiAt  ihel3dfeildaiit 
in  error  Was  a  cdnimiMd^  within  'the  inteHtibn  Of  the 
li^arrant.  To  i^ttfi^e  thkt  to  briiig  him^Htbfn  inl^h  in- 
tfehtidn,  it  is  nee^Mty'that^he  shonld  be'ati6ilinmnder 
acting  by  tommiteiOn,  is  to  b^  the  question.  The  case 
b(Lordl!fiUonv,  TfabJt^ shews,  by' todogy,  tbit  sudi  is 
fidtthe'necieftsai^  Constk*dcti6n.  Tbe^arraiittookstoariy 
commander,  o£Bcers,  und  crew,  Vh6  have 'had  the  merit  of 
fiuccessfiilly  perfbrlning  the  service.  There  is  no  such 
tcrin  as  a  conimissidned'cbirlttiander  in  the*WiKitatat  And 
if  ho  fiubh  epithfet^be  found,  then  the  C6aiPtiHlttt6t' sup- 
ply it  to  the  t>rejhd{ce  bf  the'party  who  has  imlfergOfle 
all'the  fatigtie  and  danger  of  actually  nidting  the  Cap- 
ture. The  object  6f  the  Wiirrant  was  to  gite  a  tewaifd 
"for  *sefv&^  done.    The^^ehrice  was  ddiie,  and'quite'te 

sucoeiB- 


«I0  MICHAELMAS  TERM 

•tiM»       •ttocefisfullyas  it  could  have  been  done  if  a  fonnal  i 

.sion  had  been  in  the  pocket  of  the  Defendant  in  error. 

With  regard  to  the  argument  sopposed  to  arise  from 
the  memorial,  where  the  name  of  the  Defendant  in  error 
does  not  occur,  the  broad  answer  is,  that  the  king  only 
looks  to  the  service  performed.  Whoever  turns  oat  to 
be  the  person  who  has  done  the  service  is  the  penoD 
meant.  If,  however,  there  be  any  thing  irregular  in 
the  memorial,  the  PUintiff  in  error,  who  framed  it,  and 
not  the  Defendant  in  error,  must  answer  for  the  irre^ 
gularity.  iManffidd  C.  J.  The  memorial  cannot  be  of 
any  effect  Lanrence  J.  And  the  warrant  does  not  at 
all  refer  to  it.] 

With  regard  to  the  argument,  that  Lieutenant  &«- 
house  had  the  actual  command  of  the  cutter  —  [Mam- 
Jkld  C.  J.  That  is  particularly  provided  for.     The  lien- 
tenant  and  his  officers  and  men  were  put  on  board,  and  the 
warrant  particularly  provides  for  them.    It  is  particulsrl; 
ordered  what  was  to  go  to  Lieutenant  Senhouse  and  kit 
men,  part  of  the  Conqueror^s  crew.     It  is  then  orderedi 
that  one*  fourth  should  be  distributed  to  the  commander, 
officers,  and  crew :  and  the  warrant  is  so  worded  as  ne- 
cessarily to  shew,  that  it  supposed  a  commander  besides 
Lieutenant  Senhouse.^    That  commander  was  the  De- 
fendant in  error,  who,  though  without  a  formal  warrut 
under  the  hands  and  seals  of  the  commissioners,  was  as 
much  empowered  to  act  as  commander  under  the  fonn 
of  authority  which  the  commbsioners  sent  to  him,  as  if 
he  had  been  formally  appointed  to  that  office  ooder 
their  hands  and  seals.    There  is  no  law  that,  when  the 
commissioners  appoint  a  commander  to  a  revenue  cot- 
.ter,  the  appointment  must  necessarily  be  under  thar 
.  hands  and  seals.     The  Defendant  in  error  would  have 
been  responsible  for  any  delinquency.    The  subseqneot 
mate's  commission  was  never  acted  on,  and  was,  there- 
fore^ nugatory. 

With 
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With  regard  to  the  second  point,  it  is  sabmitted  that 
there  was  no  deputed  mariner  on  board  at  the  time  of 
the  capture.  The  Defendant  in  error  was  raised  from 
the  office  of  mate  to  be  commander,  and  Mm  imme* 
diatdy  stepped  into  his  situation  of  acting  mate.  When 
the  Defendant  in  error  ceased  to  act  as  mate^  all  the 
duties  of  that  office  necessarily  devolved  upon  John:  he 
did  in  fact  perform  them :  he  must,  therefore,  be  con- 
sidered as  mate,  and,  from  the  moment  of  dcirolntion, 
was  no  longer  a  deputed  mariner. 

Upon  these  grounds,  it  is  submitted  that  the  jix%« 
ment  below  must  be  affirmed. 

Skkardsortf  in  reply.  It  appears  to  have  been  the 
intention  of  the  king  to  grant  the  whole  of  the  moiety. 
The  Court,  therefore,  will  have  to  construe  the  grant, 
and  to  decide  whether  it  will  pass  by  the  words  used. 
Various  examples  arc  cited  in  Comfn^sDigesi  (a),  to  shew 
lliat  the  grants  of  the  king  shall  be  utterly  void,  if  he 
misconceives  the  nature  of  the  grant  or  be  deceived.  If 
an  indiridual,  seised  of  an  estate  for  life,  grants  in  fee^ 
an  estate  for  life  will  pass;  aliter  in  such  a  grant  by 
the  crown ; '  for  in  such  case  nothing  would  pass. 

It  was  thrown  out,  that  the  memorial  could  not  be 
taken  into  consideration :  but  it  is  submitted  that  it  is 
very  material  in  considering  whether  the  king  has  acted 
under  misapprehension.  Now  it  is  not  only  stated  by 
the  memorial  that  Attan  was  the  commander,  but  it  is 
found  in  the  special  verdict  tliat  his  majesty  did  not 
know  that  Allan  was  not  present  during  the  capture. 
His  majesty,  therefore,  could  only  have  proceeded  on 
the  ground  of  error,  and  so  the  grant  would  be  void. 
It  is  plain,  that  it  was  taken  for  granted  that  there  was 
a  legal  commander  on  board. 

The  argument  founded  on  devolution,  iuid  endea- 

(n)  Tit.  Grantt  G  S.  G  9. 
Vol.  VIII.  3 1  voured 
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vaured  to  be  supported  by  the  caae  of  Lord  VUeami 
Ndmn  v.  TWiber,  is  ikUacioiis.  [Maa^dd  C.  J.  That 
devolutioii  wat  in  cooaequenoe  of  the  oommiwoD  granted 
to  the  seooad admiral,  his  superior  being  gone;  ia  oon- 
sequence  of  that  commission,  the  anthoritj  devolved 
<m  the  second.]  If  idl  the  admirals  are  renwvedy  the 
senior  captain  beomnes  commander  by  devolation;  bat 
a  first  lieBtenant,  on  the  death  of  his  captain,  does  not 
become  captain,  so  as  to  be  entitled  to  a  captain's  sban^ 
nor  does  the  senior  captain  become  admiral,  so  as  to  be 
entitled  to  the  admiral's  share.  {Mcaufdd  C.  J.  A 
man  cannot  be  an  admiral,  in  any  sense  of  the  word, 
but  by  commission.]  Lord  Nelson  was  the  second  in 
comnuuid,  and,  on  the  first  in  command  retiring  he 
Auooeeded  by  devolution.  The  case  has  not  the  smallest 
xebtipn  to  that  before  the  Court. 

It  is  said  that  the  oommissiooers  made  the  DefendaaS 
in  error  commander  by  what  they  did  as  eflbctnaUy  as  if 
they  had  constituted  him  commander  by  commisaiaa. 
There  appears  a  strange  repugnancy  in  their  acts^  if 
such  were  the  fiict;  far  they  order  that  die  veasd  should 
be  kept  at  sea  under  the  command  of  the  mate  untiLan- 
other  commander  should  be  appointed.    Hat  seems  to 
shew  that  they  did  not  consider  the  Defendant  in  cacror 
as  commander.    ^Man^dd  C.  J.    It  is  something  veiy 
like  saying  that  he  shall  be  commands,  to  say  that  tbe 
tessel  should  be  under  his  command  until  another  was 
^appomted*     Qraham  B.    It  is  a  very  nice  distinction  to 
take,  to  say  that  he  acted  as  commander,  but  was  not 
eommander.]     Tlie  commissioners  never  say  that  he 
was  to  have  the  pay  of  commander,  and  he  was  not  to 
have  the  pay  of  commander.    [Graham  B.   It  was  pro- 
vided by  the  proclamation,  that  Lieutenant  Senhoiise  wa^ 
in  the  distribution  of  prizes  to  be  accounted  only  a  Ikn- 
-tenant.]    That  appears  to  give  rise  to  an  argument  in 
disfavour  of  the  Defendant  in  error ;  for  his  majesty 
well  knew  that  Lieutenant  Senkouse^  whom  he  naroes^ 

had 
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had  performed  the  service,  and  yet  he  considers  another 
as  commander,  never  naming  the  Defendant  in  error, 
but  plainly  looking  to  a  commander  who  acted  under 
commission. 

Upon  these  grounds  it  is  submitted,  that  the  judg» 
ment  of  the  Court  below  must  be  reversed ;  but  even  if 
the  Court  be  of  opinion  that  the  Defendant  in  error  was 
entitled  to  share  as  the  commander,  the  judgment  must 
still  be  reversed  to  a  certain  extent,  unless  the  Court  be 
df  opinion  that  JMn  was  not  a  deputed  mariner,  but 
that  he  both  acted  as  mate,  and  filled  that  office. 
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idio. 


The  Court  was  then  cleared,  and  on  the  re-admission 
of  counsel,  Mansfield  C.  J.  asked  for  the  form  of  the  in* 
strument  of  appointment  oiJohn^  as  it  might  be  fit  to 
be  considered  in  deciding  the  second  question.  It  was 
accordingly  furnished,  {a) 

Cur.  adx).  vuU. 
And 


•    {a)  Form  of  the  warrant : 

^  To  all  people  to  whom  these 
pretentt  shall  come. 

We*  the  commissioDers  for 
managing  and  cauang  to  be  le- 
vied and  collected  his  majesty's 
diittottff,  do  faerd>y  constitute 
and  appoint  ^.  B,  to  be  a  mari- 
aer  on  board  the  IBnde  cutter, 
in  the  service  of  the  said  revenue 
kk  t^  port  bf  Faimouib9  and  to 
do  and  perform  all  things  to  the 
said  office  or  employment  belong- 
hgfby  virtile  whmof  he  hath 
power  to  enter  into  any  ship^ 
bottom*  boaty  or  other  vesseli  and 
^Iso  in  the  day-time  with  a  writ 
if  atotitants  under  the  seal  of  hb 
majesty's  court  of  exchequer,  and 
taking  with  htm  a  constable, 
headboroughy  or  other  public  of- 
ficer next  inhabiting,  to  enter 
into  any  house,  shop,  cellar,  ware- 
31 


house,  or  other  place  whatsoever, 
not  only  within  the  said  port,  but 
also  within  any  other  port  or 
place  whatsoever,  there  to  make 
diligent  search,  and  in  case  of  re- 
sistance, to  break  open  any  door, 
trunk,  chest,  case,  pack,  trass. 
Or  any  other  parcel  or  packaige 
whatsoever,  for  any  goods,  wares, 
or  merchandizef  prdhifaited  to  be 
exported  out  of,  or  imported  into, 
the  said  port,  or  whereof  the 
customa  or  other  duties  have  not 
been  duly  paid,  and  the  same  to 
seize  to  his  majesty's  ust»  and  to 
put  and  secure  the  same  in  the 
warehouse  in  the  port  next  to  the 
place  of  seizure.  In  alT  which 
prenusei  he  is  to  proceed  in  such 
mandor  as  the  law  directs,  herriiy 
praying  and  raquking'  all  and 
every  his  su^esty's  officers  and 
ministers,  and  all  others  whom 
2  it 
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1810.  And,  afterwards,   in  this  same  term  iint  fi>Dowiiig 

judgment  was  deliTered. 

Mansfield  C.  J.  In  this  cause  of  Td^^  and  PSl^ 
a  writ  of  error  has  been  brought  before  this  Court,  to 
reyerse  a  judgment  of  the  Court  of  King^s  Bench,  the 
substance  of  which  judgment  is  to  give  to  the  Defisndant 
in  error,  Pill^  a  certain  share  of  the  produce  of  prizet 
taken  by  a  vessel  in  the  service  of  tlie  revenue,  called 
the  Hinde  cutter. 

The  questions  tliat  arise  upon  the  special  verdiGt  are» 
in  their  nati^re^  very  short;  and  one  of  them  aeems  to 
be  tolerably  plain. 

It  is  not  necessary  to  go  through  a  particular  stale* 
ment  of  the  case^  for  that  is  extremely  well  understood; 
but,  in  substance,  it  is,  that  this  person  of  the  name  of 
Pill  was  in  the  situation  of  acting  mate  of  this  ISnde 
cutter;  and  the  person  who  had  the  command  of  this 
cutter,  of  the  name  of  jOlan^  was  dismissed  firom  thst 
situation ;  and,  he  being  dismissed  from  that  situatioii, 
that  the  service  might  not  sufler,  there  was  a  direction 
by  the  commissioners  of  die  customs  to  the  revenue  o^ 
ficers  at  FalmoutAf  to  the  effect  that  they  should  imme- 


i%  may  conoern,  to  be  sading  and  liribey  recompence^  or  reward  for. 

atMtiiig  to  hfan  in  all  thingi  at  the  neglect  of  nonperfonnance  of 

becofneth.       Given    under  our  their  doty,  thaU  floffeit  the.nm 

hands  and  lealy  at  the  custom-  of  jooJL 

house,  Lomhth  this                day  And  if  any  perK»  shaU  give, 

of                 ,  in  the              year  oftryorpramifetogiiwanyfarib^ 


of  die  reigtt  of  our  sovereign  lord     recompence»  or  reward  to^  or 
king  Ge^rgg  the  ,  and  in     make  any  coUuave 


the  year  of  our  Lord             .  with  any  officer  of  the  cnstomi, 

P  n                 r  U  ^  connive  at  any  act^  wberaby 

E  P                  IK  ^^^  proviskms  of  this  or  any  othv 

act  relatiTe  to  the  cuitoms  ipsy 

N.  B.  .  By  the  act  of  S4  C  j.  be  evaded  or  hraken,  every  sadi 

€.  47«  •r*  as*  officers  maki^  col-  parson  shall  fbvftk  the  sua  of 

Insiie  seizures,  or  directly  or  in-  500//' 

directly  takif^  or  receiving  any 

diately 
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diately  appoint  a  commander  to  this  vessel.    The  words' 
are^  "  We  hereby  direct  and  enjoin  you  to  take  aure 
that  the  said  cutter  be  kept  at  sea  and  in  constant  mo^ 
lion,  under  the  command  of  the  mate,  to  the  end  that 
the  service  may  not  suffer,   until  another  commander 
shall  be  appointed;'*  — and  they  were  to  pay  this  mate 
the  usual  allowances.    Then  the  ofiicers  at  Falmauiki 
addressing  themselves  to  Pill,  who  at  that  time  only ' 
acted  as  mate,   appoint   him  in  these  ^ords,   **  We 
hereby  direct  and  enjoin  }'oh  to  take  care  that  the  said 
cutter  be  kept  at  sea  and  ki  constant  motion,  under 
your  command,  to  the  end  that  the  service  may  not  suf- 
fer, until  another   commander  shall    be    appmnt^^** 
Under  this  appointment  Pill  took  the  command^  bemg 
then  only  actmg  mate^  which  he  had  been  some  time^ 
but,  in   two  or  three  days  after,  he  was  appointed* 
mate.       This    appointment    of    him    as    Commander' 
was  on  the  29th  March^  and,  upon  the  Sd  of  April  be' 
was  regularly  commissioned  as  mate.     Afterwards^  the 
suspension  of  Man  was  revoked,  and  he  waA  restored  ta 
the  command;  but,  before  JUan  was  restoi^ed  to  the 
command,  and  while  PUl  had  the  actual  command  oi 
this  vessel  under  the  appointment,  such  as  I  have  statedn^ 
prizes  were  takeu  by  her. 

No  claim  is  made,  and  it  is  agreed,  no  claim  can  be 
made,  to  any  part  of  the  produce  of  the  priases-  by  AUan^ 
because  he  was  suspended  from  the  office  of  commander 
at  the  time  when  the  prizes  were  taken,  and  he  was  not' 
on  board  at  the  time  of  their  being  taken.  This  claim 
is  made  by  Pill^  as  being  the  actual  commander  at  tlie^ 
time  when  the  prizes  were  taken,  under  the  warrant  of 
his  majesty  for  the  distribution  of  these  prices.  Now 
the  terms  of  that  warrant,  as  well  as  the  nature  of  thef 
thing,  shew  that  the  distribution  of  prize-money  among 
the  officers  icnd  crew  of  a  ship  is  intended  as  a  reward 
ier  the  services  they  have  performed,  and  that  it  is  in« 
3  13  tended. 
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toided  abo  as  an  inoentiTe  to  olhets  in  similar  i 
Co  act  with  »al»  and  ooang^  and  activitjr,  in  tiie  poblic 
serrioe;  and  his  wujeatfs  warrant  recites  a  reprenUh 
tionfiomthehitdsof  the  treasury  to  his  nu^es^,  thit  it 
woold  be  of  nse  and  encouragement  to  the  serrioe  to 
hftTo  the  prizes  taken  by  these  revenue  cotters  dntri- 
bnled  among  the  crew,  and  the  warrant  expressly  ttste^ 
that  sndi  distribotion  is  to  be  made  as  a  reward  fir  ife 
sertices  of  the  persons  am<mg  whom  it  is  to  be  lade. 
I^  therefore^  this  Mr.  Pilk  m  any  fair  sense  of  die 
word,  be  considered  as  the  commander,  he  is  entidsd  to 
a  certain  share  of  the  prodaoe  of  the  prizes  tskoi  st 
this  time^  according  to  the  warrant  of  his  majesty. 

The  only  olgection  to  the  daim  of  the  Defendsnt  is 
error,  PiO^  i%  that  he  was  not  regularly  commissioBed 
as  commander,  but  he  is,  in  effect,  iqppoialed  god- 
mander  by  the  customs ;  fiyr  though,  literally,  they  did 
not  appoint  him,  yet  he  is  appraited  under  their  di- 
rection by  the  lerenue  officers  at  Fabmmiki  and,  from 
the  time  of  that  appointment,  he  does  all  the  daty»  he 
incurs  all  the  labour  and  responsibility  which  bdong  to 
the  situadon  of  commander  of  this  vessel,  which  eniidei 
the  person  so  appointed,  according  to  the  terms  of  the 
order  appointing  him,  to  all  the  ordinary  profits  bekog- 
ing  to  the  <^ce  of  commander;  and  the  olject  of  his 
majesty,  in  this  distribution  of  the  produce  of  piws, 
being  encouragement  to  the  officers  and  crew,  aad  being 
a  reward  for  their  services,  the  app<Hntment  satisfies  the 
judgment  of  the  Court  of  King's  Bench,  and  it  is  i%ht 
in  giving  to  this  Mr.  PSl^  as  real  and  eflective  godi* 
aaander,  what  he  would  have  been  aititled  to  if  be  had 
been,  io  the  ordinaiy  way  by  commisnon,  the  com* 
mander  of  this  vesseL 

Besides  the  want  of  a  regular  commission  as  oom* 

mander,  an  argument  was  used,  from  the  circafflBtaiiQe 

of  Lieutenant  Senhouse  and  his  men  having  been  p^^ 
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board  this  Teasel  for  a  particalar  service,  namely,  1810. 
for  the  purpose  of  impressing  sailors ;  but,  reading  xayix» 
the  Tery  words  of  his  majesty's  warrant,   it  appears  «, 

most  clearly,  that  Lieutenant  Senhouse  and  part  of  the  ^^^^ 
€*ew  of  the  Conqueror  being  on  board  this  ship,  did  not 
al  all  afiect  the  situation  of  the  commander,  whoevei^ 
be  was,  of  the  Hinde  cutter ;  because  bis  mi^ty  di* 
Mcta  one-eighth  part  of  the  produce  of  the  prizes  to  be 
paSd  to  the  port  admiral;  three-eighths  to  the  ciqitaini 
siffioers,  and  crew  of  the  Conqueror^  including  Lieu* 
tenant  Senioute^  and  the  oflteers  and  men  that  had  been 
put  on  board  the  Hinde  revenue  cutter  with  him,  from 
the  Conqueror;  the  remaining  four-«ighths  to  the  obm- 
mander,  oflBoers,  and  crew  of  the  said  Hinde  revenue 
cutter.  So^  the  very  warrant  supposes,  that,  at  the  sam^ 
time  that  Lieutenant  SenMouse  and  part  of  the  cr^  of 
the  Conqueror  were  on  board  the  Hinde  cotter,  there 
was  also  a  commander  on  board;  and  no  person  an- 
awering  to  that  description  but  PiU^  and  iVff  sufficiently 
tfKwecing  the  description,  as  the  Court  of  King^s  Bench 
thougfat,  and  as  we  think  also,  it  seems  to  us,  that  lihus 
Jar  the  judgment  of  the  Court  of  King's  Bench  ou  j^t 
to  be  affirmed. 

There  is  another  part  of  the  judgment  of  the  Court 
of  King's  Bench,  on  which  a  second  question  ariies,  and 
which  respects,  in  another  point  of  view,  the  proportion 
which  Pill^  the  Defisndant  in  error,  is  entitled  to^  out  of 
the  proceeds  of  these  priaes. 

The  special  verdict  finds  that  the  cq[>tured  vessels 
were  duly  condemned  as  prize ;  one-fourth  of  the  pro- 
oeeds  was  paid  to  the  Defendant  below,  as  the  general 
pilar  agent  for  customs-house  captures ;  and  PUFs 
share,  if  he  is  entided  to  diare  as  commander,  with 
the  deduction  of  a  d^uted  mariner's  share,  will  be 
^626L  I9C  3d^  or,  if  his  sha^e  be  subject  to  such 
dadtfbtion,    then   the    amount  of    it   will   only   be 
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I8ia  40481.  12s.  6dL  If  entitled  to  siMfe  oidy  as  aMte,  thea 
a  lot  wam,  wiudi,  aoomndiog  to  the  tana  of  the  ipecnl 
fcfdictf  has  already  been  leoeiTed  by  PUL 

The  daim  aude^  aiid  the  jodgmeDt  given  by  the  GooiC 
of  Kiag^s  BoDch  in  fiivour  of  i^  is,  that  he  is  emided 
to  the  kigest  smn,  namdy,  the  Mun  of  iddOL  19s.  Sd^ 
npon  the  groond  that  there  was  no  deputed  mariner  on 
board;  bat,  oonsidering  this  case  and  the  natme  ef 
the  appointment  of  this  deputed  manner,  and  that  Jakm, 
a  regularly  deputed  mariner,  was  on  board,  we  are  of 
opinion,  that  PUHb  entitled  only  to  the  second  sum,  thit 
is,  die  sum  of  4048^  12s.  $d.i  because  it  i^ipeura  to  m, 
that  Jbkn  was  never  divested  of  the  character  of  deputed 
mariner,  with  respect  to  his  actual  situation  on  board 
the  HMe  cutter.  At  the  time  when  these  prins  were 
taken,  it  appears  that  his  situation  was  in  no  respect 
changed  as  a  deputed  mariner,  except  that  he  acted 
9M  mate.  There  was  no  appointment  of  him  of  any 
sort,  as  mate.  The  rq;ular  way  of  appointii^  a  ] 
is  by  commission ;  he  might  have  been  qipouited  i 
if  the  public  service  had  required  it,  ib  the  i 
ner that  PfiK was ^^Intedcoommnder;  the< 
ers  of  the  customs,  (if  they  had  no  person  immediate^ 
in  view,  to  appmnt  as  mate^  and  if  they  thooght  it  was 
necessary  that  a  mate  should  be  appdnted,  diat  at  least 
some  person  should  act  in  the  capacity  of  mate,)  might 
have  directed  the  officers  at  Falmouth  to  appoint  either 
some  person  not  on  board  the  ship,  or  any  one  penon 
actually  <m  board  the  Hinde  cutter,  to  take  upon  him  tbe 
situadon  and  duty  of  mate.  But  such  thing  is  not  dooe^ 
and  tbe  whole  claim  o£PiU  to  the  lai^gest  sum  of  money, 
is  founded  upon  the,  idea  that  there  was  no  depoted 
mariner  on  board,  because  this  man,  who  was  the  de- 
puted mariner,  did,  notwithstanding,  act  as  mate;  but 
there  is  no  succession  in  this  senrice  of  a  man  from  the 
situation  of  deputed  mariner  to  the  situation  of  mal^ 
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upon  the  office  of  mate  on  board  these  vesaela  beoonuDg  IJBIO. 
▼acant :  nor  is  there  any  power  given  to  the  person  who 
is  the  acting  or  commissioned  commander  on  board  these 
ciitters,  to  appoint  their.mates.  Tiie  mates  are  to  be  ap- 
pointed by  the  commissioner  oi  the  costoms ;  and  the 
ground  of  the  decision  in  &vottr  oiPill  is»  that,  dthough 
not  actually  commissioned  by  the  eommissioners  of  the 
customs  in  the  usual  and  regular  form»  yel  be'  was»  in 
eliect,»  app<unted  by  them,  because  he  was  appointed  by 
the  offioers  at  ]^lmoidh%  under  the  direction  of  the  cbm- 
oussioners,  in  order  to  carry  on  the  service  of  this  cutter, 
and  so  was  appointed  by  the  authority  of  the  oommts* 
sioners*  No  such  transaction  passed  with  respect  to 
John  {  nothing  was  done  to  alter  his  situation,  to  revoke 
or  make  void  the  efiect  of  his  deputation,  in  the  capadty 
of  reputed  mariner. 

It  appears  to  us,  therefore^  that  there  was  a  deputed 
•mariner  on  board  this  ship;  the  consequence  of  which 
js,  that  the  judgment  of  the  Court  of  King's  Bench 
siufit  be  so  far  reversed  a&  to  adjudge  to  Pill, 
^ot  the  sum  nS  46S6L  19s.  3dL,  but  only  the  sum  of 
40482. 12s.  6d. 

The  judgment  in  other  nespects  is  to  be  affirmed. 
Judgment  of  the  Court  of  King's  Bench  affiirroec^ 
as  to  the  Defendant  in  error  being  entitled  to 
share  as  commander,  and  reversed  as  to  there 
lining  no.  dqputed  mariner  on  board. 
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Ann  Lautodr  and  Odieis  v.  CHurroPHEfi 
TfiBSDALB  and  Barbara  Ann  his  Wife. 


i^T!!!!*^  ^JPHIS  was  an  iasoe  directed  by  the  Master  of  ihe 
Brituh  sub-  RoU%  to  deCaroiiae  whether  the  Ddfandaats  wei» 

jecti,  toiem-  Iqpdly  married  at  Madras^  in  the  JBaaf  LuHeM,  on  die 

^r^^  1 7tb  Oeiober^  1808.     The  came  came  od  for  trod  bdm 

catholic  pnctt  ' 

It  MaJras  OiUt  C  J^  at  the  ai^oamed  attidgs  after  last  TrimUf 

^ecoreh^ji  lerm  at  QuUdhaUj  when  a  venlict  was  fiMtnd  fer  the 

^fj^^g^  Piaintiffii  afllnning  the  marriage^  sobject  to  the 


cliiircfa»fel-      of  the  Court  on  the  fidlowing  case: 
j^];^^'^        Frmiek  LnM^Laukmr,  by  his  will  dated  4th  JioM^ 
ImtwitiuNit       18079  after  bequeathing  several  legacies,  gave  all  the 
^  ^^!^!1^    ieiidiie  of  hh  personal  estate  to  trustees ;   upon  trust 
y^M^s^i!^*    to  diride  the  whole  into  aliquot  parts,   equal   to  die 
beenimifbnnly  number  of  his  children  at  his  deaths  and   to  stand 
^^^2^!^^  possessed  of  one  of  stich  aliquot  paru  for  4he  benefit  ef 
each  child,  and  ins  or  her  wift^  or  husband  and  &niil^ 
with  benefit  of  accruer  or  surnrorship  among  llie  testa- 
tor's children,  in  defimlt  of  issue  cf  any  of  them  ai 
therein  mentioned,   and  i^ipointed   the  trustees,  to- 
gethelr   with   Ann^  ItmOcWf  during  her  widowhood, 
htt  executors  and  guardians  of  his  diildfen   during 
minority.       And    die   said    testator's   will    decbued, 
**  that  if  either  of  his  children  should,  before  attsin- 
ing  the  age  of  twenty-four  years,   intermarry   with- 
out the  consent  of  his  trustees  for  that  purpose  fint 
bad  and  obtained  in  writing,  such  son  or  daughter  so 
marrying   without    such  consent,   should    forieit  one 
moiety  of  his  or  her  aliquot  share  of  his  estate;  and  the 
trustees  thenceforth    should    stand    possessed   of  one 
moiety,  upon  such  trusts  as  would  take  cftct  con- 
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oeming  the  same  in  case  such, child  so  marrying  wer€[     ^  1816; 
actually  dead  without  issue. 

On;  the  1st  OcUbety  1808,  the  Defendant,  ChriOopher^ 
Teesdfde^  being  of  the  age  of  twenty-^ix,  yaarsi  and  the 
Defendant,  BarifotaAna  TefidakjcfiheBg^  of  nineteen 
yeairs,  and  both  British  subjects  and  protestants  residenb 
at  Madras^  in  the  East  Indies^  caused  iq^lication  u> 
be  made  to  Sir  George  H»  Barkn/Of  who  was  then  the 
governor  of  Fort  St.  George  at  Jifadras,  with  its  de- 
pendencies, to  grant  a  licence  for  the  purpose  of  audio-, 
rising  a  mfurriage  between  them  at  Ifadras  s  lUid  such 
licence  was  accordingly  gnuijted  on  the  1st  October  $  but 
in  consequence  of  an  application  made  to  the  said 
governor  by  James  Oliver  LdnUour^  a  brother  of  the  said 
defendant,  Bofiara  Amn^  who  objected  to  such  Hiarriage,^ 
the  said  licence  was  afterwfUrd^i  on  the  Sd  October^  te* 
ycked  and  withdrawn.  It  has  for  many  years  been  thei 
cMoBi  at  MadraSf  in  the  case  of  marriages  betweeft* 
ptotestant  EuropeimSf  to  require  and  obtain  the  previous 
perttistion  of  the  governor,  signified  in  writinj^  to  the 
oBkdating  clergyman  of  the  settlement,  and  this  cnstom 
has  been  strictly  adhered  to— ^ no. instance  having  ap^ 
peered  to  the  contrary. 

On  the  17th  of  the  above  month  of  October^  the  De- 
fendants went  to  the  Black  town  of  Madras^  where 
they  were  attended  by  a  Portugiiese  Roman  catholic 
priest)  of  the  name  of  Et^aguiSf  and  the  marriage  cere^ 
mony  betwe^  the  Defendants  was  read  and  performed 
according  to  the  Roman  catholic  form  1^  the  above 
mentioned  priest,  in  a  small  room  in  the  said  town,  in 
the  presence  of  Joseph  Baker^  John  Funy  Fortiuj  wbdA 
Stephen  Yttieg  and  the  said  tXxAft  Fmty  Fortin  and 
Stephen.  YiHe  acted  as  interpreters  between  the  Defend- 
ants and  the  said  Enia^inis  when  he  qpoke  in  the  For* 
tugimse^  hingiiage.    The  said  Bntagnis  first  informed  the 

Defend- 
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DtfoidBnls,  that  xaAetB  they  wore  both  Roman  cathci&cs 
the  said  ceremony  would  not  render  their  marri^ 
talid*.  and  that  it  would  be  necesBarjr  fi>r  them  to  be 
married  on  their  return  to  England^  acoordii^  to  the 
fermB  of  their  own  religion ;  and  having  stated  this,  Jie 
immediately  afterwards,  in  the  Pcrh^^ne  language^  asked 
die  Defendant,  Christopher  Teesdale,  if  he  would  take 
the  said  Barbara  Ann  to  be  his  wife^and  the  said  Barbara 
Ann^  if  she  would  take  the  said  Christopher  Teesdtde  to 
be  her  husband,  to  which  the  said  Christopher  Teesixdt 
and  Barbara  Ann  respectively  assented ;  after  which  the 
Defendants  exchanged  rings,  the  said  Entaguis  repeating 
some  words  in  the  Latin  language* 

Both  the  Defendants  subscribed  their  names  to  a 
certificate  in  the  Portugueie  language,  which  was  also 
subscribed  by  the  said  EiUaguiSf  ttid  wbich»  when 
translated  into  EngUsh^  is  to  the  following  purport  or 
effect,  viz*  <*  I,  the  undersigned,  certify  that  I  married, 
this  17th  October^  1808,  in  the  presence  of  Mr.  Baker^ 
Mr.  Eortiny  and  Mr.  YUie^  a  Mr.  Teetdale  with  Miss 
Barbara  Ann  LatUouTf  according  to  the  rites  of  the 
Roman  church."  (Signed)  ^  &  Entaguis^  Christopher 
TeesdaUf  Barbara  Ann  LautourJ*  And  the  said  Jhsepik 
Baker  and  John  Farof  Fortin  subscribed  their  names  as 
witnesses  thereto. 

After  the  performance  of  the  said  ceremony,  the  De- 
fendants remamed  at  Madras  for  about  a  wedc,  viz.  until 
the  2Sth  of  the  same  October^  when  they  embarked  on 
board  the  Preston  East  Indiaman^  on  didr  voyage  to 
England.  They  did  not  live  together,  or  pass  as  hus» 
batid  and  wife  whilst  they  so  remained  at  Madras^ 
but  resided  in  separate  houses  five  miles  distant  fiom 
each  other^  the  said  Barbara  Asm  retaining  her  maiden 
name;  but,  afterwards,  in  the  eourse  of  their  voyage  to 
England^  they  declared  themselves  husband  and  wife^ 
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and  cohabited  together  a«  such,  and  they  arrived  in 
Bn^and  in  nhitie  1809. 

On  the  4th  day  o[July^  1809,  a  license  was  granted 
by  the  Faculty  office^  Doctors  Commons, '  London^  for 
the  solemnization  of  a  marriage  between  the  Defendants, 
as  Ckrisiopher  Teesdak^  bachelor,  Barbara.  Ann  Laur 
taur^  spinster,  an  infant,  with  the  consent  of  the  trus- 
tees, as  her  guardians;  and  on  the  5th  day  of  the  same 
month  o(Jubfy  in  pursuance  of  such  license,  a  marriage 
was  solemnized  between  the  Defendants  according  to  the 
form  of  the  church  of  Englandf  of  which  the  Defiendants 
were  members,  and  of  which  they  were  both  members  in 
October  1808,  when  the  said  first- mentioned  ceremony 
was  performed. 

The  question  for  the  opinion  of  die  Court  was,, 
whether  the  defendants  were  legally  married  at  Madrat^ 
in  the  EaU  Indies^  on  the  17th  day  of  October^  1808. 

If  the  Court  should  be  of  (pinion  that  the  Defendants 
were  not  legally  married,  a  verdict  was  to  be  entered 
for  t]^  Defendants;  otherwise  the  verdict  for  the  Plain* 
tifis  was  to  stand*  The  case  was  argued  on  a  former, 
day  in  this  term. 


1816. 


Copletf  Seijt.  for  the  Plaintifis.  These  parties  were 
IqpUy  married  at  Madrasy  at  the  time  mentioned ;  and 
there  is  difficulty  in  collecting  the  objections  to  it,  as  it 
appears  free  from  doubt.  The  subject  has  been  lately, 
exhausted  in  Dabympk  v.  Dabymple  (a),  and  it  will, 
therefore^  be  sufficient  to  state  the  general  authorities 
in  favour  of  the  marriage.  This  marriage  was  in  an 
EtigUsh  settlement  beyond  sea,,  and  as  the  marriage 
act  (6)  does  not  extend  there^  the  marriage  is  good  by 
English  law.  It  was  not  until  the  reign  of  king  John 
that    marriages    were    required     to     be     solemnized 


(a)  Reported  by  Dr.  iW/tf/f. 


{i)  %6G.%*  f.3j. 
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•1S16.       in    a   diardi.       Aftenrftrds,   indeed^   no  priest   wss 
LAimmtt     i'®^^^^^^  ^^  render  the  marriage  Tslid  and  Inndiiif^ 
tR.  but  tt  was  required  onder  eoelesiasdcal  censure  to  be 

''^■"'*^*  solemnized  in  the  free  of  the  dinrch.  Tlie  mere  con- 
tract per  verba  deprasentif  in  whidi  consummathm  was 
presumed,  or  per  verba  dejutwro^  followed  bjr  oonsmnma- 
tion,  was  Talid  between  the  parties  themselves,  Buatw^s 
case,  [a)  In  that  case  it  was  held,  Aat  a  marriage  so- 
lemnised in  the  face  of  the  church  and  oonsunmuited, 
was  void,  and  the  hm  iUegitimised,  by  reason  oT 
k  former  marriage  contract  per  verba  de  prtaenti^ 
not  followed  bjr  consummation.  In  Jesson  ▼•  Coir 
Uns{b)j  and  in  IVsgmore^s  case(c).  Lord  HoU  said, 
that  a  contract  per  verba  de  prcesenH  was  a  marriage, 
and  not  reieasable^  and  so  of  a  contract  per  verba  de 
fiiwro^  but  that  the  latter  was  releasable.  So  the  law  is 
distinct  and  uniform,  a  contract  per  verba  de  prtaetOi 
tras  a  marriage  without  the  intervention  of  a  priest 
It  is  unnecdssaiy  to  enter  on  doubted  pcnnts,  whether 
dower,  oommunitjr  of  goods,  &&  follow  on  a  marrii^ 
without  a  priest ;  the  question  here  is,  whether  Ais  was 
a  1^1.  and  irrevocable  contract,  not  whether  aH  the 
consequences  follow. 

'  But  in  this  case  there  was  a  priest,  and  therefore  all 
doubts  are  removed.  In  1  BoUe$  Abr.  {d)  it  is  stated, 
diat  <<  If  a  man  and  woman  be  married  by  a  priest  id 
a  place  which  is  not  a  church  or  chapel,  and  without 
any  form  of  the  celebration  of  mass,  still  it  is  a  good 
Carriage,  and  they  are  man  and  wife."  So  that  if  there 
be  a  marriage  per  verba  de  pr€BsenH  by  a  priest,  the 
taarriage  is  Complete  to  all  intents;  and  much  more 


(«)    4  C0.  Rif.  a9.    5.  C.        {e)  ».  438. 
Moor§t  Z69.  (d)  Tit.  Barom  ondFrme,  34i- 
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ihan  is  necessary  has  been  done  here ;  Fiddingi  case  (a)       181 6\ 
is  precisely  in  point  The  &cU  throughout  were  the  sapie    l  uroua 
in  both  cases.     The  King  y.  The  Inhabitants  of  Btamf* 
ion  (i)  is  also  strictly  applicable,  therefore  on  the  whole 
current  of  authorities,  ancient  and  modem,  this  is  a 
valid  marriage. 

Best  Seijt.  for  the  Defendants.  The  authorities  whidi 
have  been  dted  are  not  disputed,  but  the  real  question 
has  not  been  touched.  The  doctrine  laid  down  by  Sir 
ynUiam  Scott  in  Dalrymple  v.  Dalrymple  is,  that  accord- 
ing to  the  law  of  Christendom,  a  marriage  jt^t  verba  de 
prasenti  is  good,  though  not  in  Jacie  eeclesiaj  but  that 
in  almost  every  state  there  had  been  alterations  in  that 
law.  The  law  of  marriage  at  Madras  is  conth>lled  by 
the  local  laws  that  prevail  there^  and  these  perscmsare 
to  be  considered  as  persons  subject  to  the  law  of  Madras 
at  the  time.  It  is  stated  on  theface  of  the  case^.thatthe 
law  o£  Madras  varies  from  the  general  law  of  Christen* 
dom,  and  by  the  laws  of  Madras  this  marrisigeb  void. 
The  q|se  states  that  they  implied  to*the  governor  for  a 
license  which  was  granted,  but  was  afterwards ,  with* 
drawn.  For  many  years  it  had  been  the  custom  at 
Madras  to  apply  to  the  governor  for  a  license,  and  no 
instance  has  ever  been  known  to  the. contrary.  The 
parties  choose  to  go  without  the  Forij  but  this  does  not 
enable  them  to  marry;  for  the  law  extends  to  all  the 
Black  town,  the  inhabitants  ^f  which  are  within  the 
protection  o!  English  law,  and  the  custom  must  be  sup- 
posed to  be  coeval  with  the  British  authori^  m .  that 
settlement.  Without  a  license  from  the  governor  to 
the  priest,  the  marriage  by  the  law  at  Madras  is  in* 
valid,  though  it  may  be  good  by  the.  genecal  law  of 
Christendom. 

{a)  5  State  TriaU$  6io.  (b)  to  Eojtt  s8a. 

Copley 
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Jjkxnoou. 


Caplep  in  reply*  It  was  sabmitted  to  the  jaiy  to 
find  what  the  law  of  Jlodhif  was.  It  must  be  presomed 
that  the  law  of  Bn^kmd  preraib  until  the  oontraiy  be 
shewn,  and  that  has  not  been  done;  a  mere  cnstom  has 
been  shewn.  The  reason  of  obtaiiung  the  license  from 
the  governor  is,  that  the  g&rernor  has  the  power  of 
sending  any  person  oat  of  the  coootry  who  does  not 
sbey  htm,  and  by  the  order  of  the  EasiLuUa  Company 
a  license  is  requisite  to  the  detgyman,  bat  Uiat  does  not 
create  a  law. 

Gkt*  aitK  dkK. 


OiBBS  C.  J.  now  delivered  the  judgment  of  the  Court. 
{Hh  Lordship  first  stated  the  case,  and  then  proceeded 
thus:)  Both  the  Defiendimts  are  stated  to  be  protestants 
and  Brittih  subjects,  and  the  place  in  which  the  ceremony 
was  performed,  was  Mairasj  where  they  resided  as  part 
of  the  British  setdement  there:  and  the  question  is, 
whether  under  the  laws  of  marriage^  operating  on  diera 
at  Madras  this  can  be  considered  as  a  l^al  marrii^ 
In  order  to  decide  this  question,  it  is  material  to  con- 
rider  who  the  parties  were,  and  among  whom  the  ce- 
remony took  place.  Now,  BriHA  sabfects  setded  at 
Madras  are  governed  by  the  laws  of  this  country  which 
diey  carry  with  them,  and  are  unaffected  by  the  lawsof 
the  natives.  The  qnestioa  therefore  is,  whether  by  the 
laws  of  this  country,  to  which  they  alone  are  snl^ect, 
and  by  which  alone  their  actions  are  to  be  governed, 
this  marriage  was  l^al.  In  this  country  we  judge  of 
the  validity  of  a  marriage  by  what  is  called  theBfarriage 
Act,  but  as  that  statute  does  not  ibUow  subjects  to 
ibreign  settlements,  the  question  remains  whether  this 
would  have  been  a  valid  marriage  here  before  that  act 
passed.  The  important  point  of  the  case^  viz.  what  die 
law  is  by  which  such  a  question  is  to  be  governed,  was 

most 
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most  ably  and  fully  discussed  ia  the  case  oi  Dalryniple  \.       1816. 
jDabymplef  which  has  been  so  often  alluded  to ;  and  the 
juilgment  of  Sir  Wiliiam  Scott  has  cleared  the  present 
case  of  all  the  difficulty  which  might,  at  a  former  time, 
have  belonged  .to  it    From  the  reasonings  tliere  made  use 
o^  and  from  the  authorities  dted  by  that  learned  person, 
it  appears  that  the  canon  law  is  the  general  law  through-  : 
out  Europe  as  to  marriages,  except  where  that  has  been 
altered  by  the  municipal  law  of  any  particular  place. 
From  diat  cose,  and  from  those  authorities,  it  also  ap- 
pears that,  before  the  marriage  act,  marriages  in  this 
country  were  always  governed  by  the  canon  law,  which 
the  Defendants,  therefore,  roust  be  taken  to  have  carried 
with  diem  to  MadraSp    It  appears  also,  that  a  contract 
of  marriage,  entered  into  per  verba  deprcesenti^  is  con- 
sidered to  be  an  actual  marriage ;  though  doubts  have 
been  entertained  whether  it  be  so,  unless  followed  by 
cohabitation.     In  the  present  case,  a  ceremony  was  per- 
formed, the  regularity  of  which  it  is  unnecessary  to  dis- 
cuss, because  it  was  followed  by  cohabitation.-    All  that 
is  required,  therefore,  by  the .  canon  law,    has    been 
amply  satisfied.    Indeed,  this  .was  admitted  on  the  part 
of  the  Defendants,  and  the  ground  on  which  they  rested 
was,  that  this  case,  was  excepted  from  the  general  rule- 
by  the  local  regulations  of  the  place ;  that  a  custom  has 
existed  at  Madras^  that  when  two  British  subjects  are 
married,  they  should  obtain  a  license  from  the  governor,* 
and  that  no  instance  has  occurred  in  which  that  rule  has 
been  dispensed  with.    That  may  be  the  case.    It  is  very 
possible  that  there  is  no  priest  within  that  jurisdiction,; 
who  would  celebrate  a  marriage  without  the  consent  of  the 
governor,  but  that  does  not  constitute  the  law,  nor  can 
it  alter  the  law  which  the  Defendants  carried  with 
them ;  that  circumstance,  tlierefore,  makes  no  difference. 
Another  circumstance  on  which  the  Defendants  relied, 
was,  that  the  priest  told  the  parties,  that  unless  they 
Vol.  VIII.  8  K  were 
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were  Roman  catholics  the  ceremony  wouU  not  be  Sind- 
iQg  upon  them ;  in  answer  to  that,  it  is  ooly  necessary  to 
say  that  he  was  mistaken,  and  indeed  that  circamstance 
vns  not  much  relied  on.  It  follows  from  what  I  have 
stated,  that  this  was  a  l^gal  marriage;  since  it  was  a 
marriage  between  British  subjects,  celebrated  in  a  BritiA 
settlement,  according  to  the  laws  of  this  country,  as  they 
existed  before  the  marriage  act ;  and  which,  if  it  had 
been  celebrated  here  before  that  statute,  would  have 
been  valid. 

Judgment  for  the  I^aintifi. 


1817. 


Jezeph  v.  Ingram. 


A*9  for  a  good  H^^HIS  was  an  action  against  the  Sheriff  of  iSkttaex^  fiir 


considention, 
itngned  his 
interest  in  a 
farm,  and  his 
cattle  and  im- 
plementsof 
husbandiy 
then  in  the 
possession  of 
the  sheriff 
•under  a  writ 
dl  fieri  facias 
at  the  suit  of 
C,  and  the 
property  was 
libmted  by 
the  sheriff  on 
his  taking  se- 
curity from  B. 
B,f  after  the 


having  falsely  retinmed  on  a  writ  of  feri  JaeiaSf 
(which  the  Plaintiff  had  sued  out  on  a  judgment,  signed 
in  Ociober^  1816,  against  Newman^  indorsed  to  levy 
2382.  35.  4(/.,  besides  poundage,  &c.)  that,  as  to  19JL, 
the  Defendant  had  levied  it,  and  as  to  the  residue  tmBa 
bona. 

The  plaintiff,  in  her  declaration,  averred  that  die 
had,  in  the  King's  Bench,  recovered  judgment  against 
Newman  for  a  debt  of  460/.,  and  8/L  damages,  and 
issued  2L  Jieri  fadasj  directed  to  the  Sheriff  ofSusMex^  to 
levy  the  debt  and  damages  aforesaid,  indorsed  to  levy 
3SSA  Ss.  4id.j  besides  poundage,  &&  and  a  delivery  thereof 
to  the  Defendant,  then  sheriff;  and  that  be,  by  virtue 
thereof,  within  his  bailiwick,  seized  goods  of  Newman  of 


assignment, 

managed  the  property,  but  Jt.  continued  in 
aftenimds  taken  in  execution  at  the  suit  of  D. 
the  assignment  to  B. 


on  the  propefty  huag 
Held,  that  It  was  protected  t^ 

the 
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the  valae  of  the  monies  so  indorsed,  and  levied  the  same,  1817. 
but  that  the  Defendant  had  not  the  money  levied  in 
coort  at  the  return  of  the  writ,  according  to  the  exi- 
gency thereof  and  the  indorsement  thereon,  but,  on  the 
contrary,  had  only  a  small  part  thereof,  to  wit,  19/L,  and 
bad  not  paid  the  residue  to  the  Plaintiff,  and  afterwards 
rietomed  to  the  Court  upon  the  writ,  that  he  had  levied 
of  the  goods  otNeoman  19/.,  and  that  Newman  had  no 
other  goods  in  the  Defendant's  bailiwick  whereby  he 
might  levy  the  residue ;  whereby  the  Plaintiff  was  de- 
prived of  the  meatis  of  obtaining  the  greater  part  of 
the  monies  indorsed. 

Upon  the  trial  of  this  cause,  at  the  sittings  afler 
Hikny  ierm^  18 17)  at  fVesiminsiery  before  Dallas  J. ^  it 
appeared  that  the  Plaintiff  had  entered  up  judgment  in 
October  1816,  against  Newman^  for  2S0/L,  on  a  warrant 
of  attorney  given  to  her  for  money  lent,  and  had  issued  a 
Jtcri  facias  thereon,  indorsed  to  levy  283/.  Ss.  Ad.  and 
costs,  but  that  the  Defendant  had  returned  that  he  had 
levied  19/.  only,  and  as  to  the  residue  nuUa  bona.  The 
Plaintiff  further  proved  that  Neaman  was  a  &nner,  and 
lived  on  a  farm  called  Herrin^B  farm,  whereon  was  a 
considerable  stock,  worth  800/.  or  900/.,  which  had 
been  and  still  was,  as'  the  Plaintiff  contended^  Nenh 
fnan^s.  To  rebut  this  evidence,  the  Defendant  proved 
that  in  October^  18U,  the  sheriff  being  in  possession  of 
Neamatfs  effects,  under  an  execution  at  the  suit  of  Gft/- 
bert^  for  577/«f  Dnnk^  who  was  a  creditor  of  Newman 
for  i90/i,  in  order  to  liberate  those  goods,  advanced 
452/.  Gs.  2d.f  and  that  by  indenture  of  ISth  October^  1814, 
(reciting  that  Newman  was  indebted  in  divers  sums,  to  the 
amount  of  452/.  6s.  2</.,  and  had  be^i  pressed,  but  was 
unable  to  pay,  and  had  requested  Dunk  to  advance  that 
sum,  and  proposed  that  he  should  take  an  assignment  of 
Newmari^  effects  upon  trust,  first,  for  securing  repayment 
of  that  sum,  with  interest,  and  then  upon  other  trusts ;) 
3K  2  in 
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1817*      in  oootideration  of  452/.  6s.  2d.  paid  to  Newman  and  U* 
creditors,  by  Dunk^  and  other  consideralioiis,  Nltmman 
granted  and  assigned  to  Dunk  his  fiimiy  Aeu  hdd  fay 
him  as  tenant  from  year  to  year»  at  75L  rent,  and  all 
the  live  and  dead  stock,  cattle,  husbandry,  tackle^  aten- 
ails,  and  implements  of  husbandry,  com,  seeds,  haj» 
straw,  grain,  manure^  and  other  his  goods,  chattels,  and 
effiacts,  then  being  upon  or  about  the  premises,  (hooae- 
hold  goods  only  excepted,)  together  with  all  AfbU  and 
monies  due  to  Neaman  on  account  of  the  premises^  or 
the  produce  thereof;  upon  trust,  as  well  as  to  the  &nii 
as  to  the  efiects,  that  Dunk  should  use  and  occupy  the 
farm,  and  manage^  conduct,  and  carry  on  the  business 
and  concerns  thereof  in  such  way  and  manner  aa  he 
should  think  proper,  for  the  residue  of  the  term,  and 
should  yearly  retain  out  of  the  profits  and  produce 
which  should  arise,  from  the  occupaticm  of  the  pre- 
mises, or,  for  want  thereof,  out  of  the  stock,  com,  hay, 
and  other  goods,  interest  for  the  452/.  6s.  2d.^  and  pay  the 
rent,  taxes,  servants'  and  labourers'  wages,  and.  all  in- 
cidental expences,  and  apply  die  residue  of  the  yearly 
produce  and  profits,  if  any,  between  Dunk  and  Nem- 
man^  in  equal  moieties,  or  otherwise  retain  such  sor- 
plus  and  moiety  to  go  towards  the  discharge  of  the 
452/.  65.  2d. ;  and  further,  that  Dunk  should,  at  the  expir- 
ation of  a  year,  or  any  time  previous  to  the  expiration  of 
the  term,  if  he  should  think  proper,  sell  so  much  of  the 
premises  as  should,  be  in  their  nature  saleable^  and 
should  get  in  sudi  parts  as  were  outstanding  and  not  in 
their  nature  saleable,  and  out  of  the:  monies  to  arise 
thereby,  should  retain  and  discharge  the  452/.  6s.  2d, 
and  interest,  and  all  other  expences  which  Dvnk  migfat 
sustain  in  the  execution  of  the  trusts,  and  should  pay 
the  residue,  if  any,  to  Newman.    The  deed  ^^nfmf^ 
a  power  of  attorney  enabling  Dunk  to  sue  for  oot* 
standing  debts,  and  a  clause  that  his  release  should  be 

adis- 
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a  discharge^  and  a  covenant  by  Neaman  to  aid  Dunk  in  1817. 
the  management  of  the  farm  and  the  converaidn  of  the 
produce.  This  deed  was  executed  at  the  office  of  JN!nb« 
niaff%  solicitor,  at  the  distance  of  six  miles  from  the 
fiurm.  Newman  continued  to  reside  in  the  dwelling- 
house,  and  to  possess  his  household  furniture  therein ; 
the  name  ofNewman^s  father  still  continued  on  the  carts. 
JDunif  immediately  after  the  execution  of  tlie  assign^ 
ment,  entered  on  the  premises,  hired,  discharged,  and 
paid  servants,  bought  articles  of  tradesmen  for  the  use 
of  the  fiirm,  sold  produce^  gave  orders  relative  to  the 
management  of  the  farm ;  and  it  was  notorious  to  trades- 
men living  in  the  parish  that  he  had  the  management 
thereof  and  accordingly  they  would  no  longer  credit 
Neamum  for  articles  for  the  use  of  the  &rm.  Nenfman^ 
however,  did  some  acts  of  joint  ownership ;  he  hired  and 
employed  labourers,  whom,  however,  he  referred  to 
Dunk  for  payment,  and,  so  far  as  the  knowledge  of 
some  of  the  farm  servants  went,  bought  and  sold  ar- 
ticles of  stock,  and  gave  some  orders  rdative  to  the 
management  of  the  farm.  The  property  had  been  sold 
by  consent  afler  the  Plaintiff's  execution,  and '  the 
household  goods,  which  were  excepted  out  of  the  assign- 
ment, produced  19/.,  the  residue  of  the  eflects,  which 
were  claimed  by  Dunk^  2S0h 

For  the  Plaintiff  it  was  contended,  that  this  assign- 
ment was  invalid,  because  it  was  not  accompanied  with 
any  notorious  transfer  of  possession.  The  jury  found 
that  the  ^conduct  of  Dunk  had  been  just  and  honour- 
able, and  that  the  money  was  fairly  advanced ;  but  that 
there  was  a  want  of  sufficient  notoriety  of  transfer,  and 
gave  their  verdict  for  the  Plaintiff. 

Besi  Seijt  on  a  former  day,  had  obtained  a  rule  nisi 
to  set  aside  this  verdict,  and  have  a  new  trial,  or  to  enter 
a  verdict  for  the  Defendant. 

3  K  3  Vaughan 
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1817.  Vaughan  and  CopUy  Serjts.  now  shewed  cause  againsl 

the  rule.  This  transaction,  though  it  may  have  beai 
morally  fiiir^  is  fraudulent  and  void»  under  stat.  13  JEZn. 
Imobaii.  c  5«;  Sot  banajldes  is  never  held  to  exist  in  such  cases» 
unless  there  is  a  possession  consistent  with  the  convey- 
ance; and  there  is  no  such  possession  here.  But,  lay- 
ing the  statute  out  of  the  case^  tliis  verdict  is  maintain- 
able^ on  the  general  grounds  of  law,  as  settled  in  the 
cases  ot  Stone  v«  Grubham  {a\  Twj/n^s  case  {b\  Cadogmi 
V,  Kenneii{c\  Edwards  v.  Harben{d)  (particularly  the 
judgment  of  BvUer  J.),  Holbird  v.  Anderson  (e),  Estmtt 
V.  CaiUa$id{/)9  Dewey  v.  BayniuH{g),  andfVankUlr. 
Smiih.{h) 

This  case  is  to  be  distinguished  from  that  of  Kidd  ▼. 
Bawlinsan{i)i  which  turned  on  the  notoriety  of  the 
transfer,  a  point  particularly  relied  on,  both  by  Lord 
Eldon  C.  J.  and  Heaih  J. 

Best  Seijt,,  who  rose  to  support  his  rule^  was  stopped 
by  the  Court. 

GiBBS  C  J.  I  am  very  anxious  not  to  incur  the  im- 
putation of  giving  up  decided  caseSf  and  of  removiog 
the  landmarks  which  have  hitherto  guided  men  in  tk 
government  of  their  property.  I  admit  to  the  counsel 
for  the  PkuBtiff,  that  he  has  established  the  principle, 
that  if  a  man  sells  goods,  and  continues  iu  the  possesion 
of  them,  the  sale  is  void ;  but  the  question  is,  whether  this 
case  be  not  distinguiMiable  fr€>m  that.  I  agree  that  there 
is  some  evidence  here  of  a  joint  possession,  and  tiiis 


(a)  %Bulstr.%%s*  (/)  5  r.U.420. 

{b)  3  Rep.  80  b.  (g)  6  BaiU  257. 

(c)  Co<u^.43a.  \b]  iCampb.3$%. 

(d)  %T.R.s%1.  (0  »&&/>.  59. 
{e)  sT.R.%zs. 
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leads  me  to  the  obeervAtion,  that  this  case  is  not  like  181^. 
that  of  Eihoards  v.  Hatien^  a  mere  sale  without  posses- 
sioDi  but  it  is  a  middle  case  between  Edwards  v.  Harben 
and  Kidd  v.  Rawlinson.  Lord  Eldofi,  in  the  latter  case, 
says,  <<  This  seems  to  me  a  new  case ;  for.  here  the 
goods  were  purchased  at  a  public  sale  by  a  person  who 
liad  never  acquired  the  character  of  a  creditor,  and 
were  then  lent  to  the  original  owner  for  a  temporary 
imd  honest  purpose;''  and  be  then  puts  the  following 
case:  **  If  Kidd  bad  lent  money  to  Abum  to  buy  these 
goods,  and  had  then  taken  a  conveyance  of  them,  or  a 
security  for  his  debt  thus  arising  out  of  the  mere  act  of 
lending  the  money ;  leaving  Abum  in  possession  of  the 
goods  would  not  hove  been  a  fraudulent  act." 

Now  I  may  be  permitted  to  put  a  middle  case  between 
the  case  so  put  and  the  cases  put  by  the  counsel  for  the 
Plaintiff.  In  the  cases  cited  by  them  there  was  a  mere 
dry  conveyance  of  the  goods ;  in  Kidd  v.  Bawlinson 
there  was  an  absolute  public  sale  by  the  sheriff;  this  is 
a  case  between  botli.  The  seizure  in  execution  by  the 
sheriff  is  public  and  notQi*ious,  and  I  thought  at  first 
that  the  sheriff  hod  actually  sold  them  to  Dunk^  but 
that  is  not  so :  Ditnk  lays  down  the  money  to  liberate 
the  goods  taken  in  execution;  and  the  sheriff,  on  taking 
the  security,  liberates  the  goods. 

I  shall  say  no  more  at  present,  and  I  have  only  said 
thus  much,  that  we  may  not  be  thought,  in  consequence 
of  the  course  which  we  are  about  to  adopt,  to  be  rip- 
ping up  old  cases,  in  the  principles  of  which  we  have 
always  acquiesced.  But  I  think  this  a  stronger  case 
than  some  which  have  been  decided,  on  the  one  side, 
and  a  weaker  case  than  others  which  have  received  a 
contrary  decision;  and  that  this  middle  case  requires 
a  further  consideration. 

I  therefore  think  that  tliis  case  ought  to  go  to  a 
new  trial. 

3  K  4  Dallas 
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Dallas  J.    I  am  of  the  same  opinioii,  and  I  do  not 
agree  with  the  docUioe  laid  down  by  the  ooonsd  for 
the  Flaintili^  to  the  extent   to  which   they  have  car- 
Ukmam.     riedit* 

Pau  J.  In  BkO^i  NisiPrim{a)  it  is  laid  down, 
that  the  donor^s  oontinoance  in  possewrion  is  not  in  all 
cases  a  mark  of  firaod,  as  where  a  donee  lends  his 
donor  mooqr  to  buy  goods,  and,  at  the  same  tim^ 
takes  a  bill  of  sale  of  than  for  securing  the  money. 

BuREouGH  J.  I  think  that  this  is  a  case  <^  great  im- 
portance^ and  deserving  of  the  most  serious  consider- 
ation. It  is  a-case  which,  in  my  opinion,  ought  to  be 
the  subject  <^  further  enquiry. 

Rule  absolute  for  a  new  trial. 

This  cause  was  again  tried  at  the  sittings  after  7rm£^ 
term,  1817,  before  Dallas  X,  when,  in  addition  to  the 
fiicts  proved  on  the  former  trial,  it  appeared,  that  Ihmi 
had  also  paid  the  rent,  poor-rates,  and  taxes  of  the 
farm,  and  had  purchased  stock  for  the  farm ;  and  it  was 
also  proved,  that  Neroman  as  well  as  Dunk  had  attended 
mariLCts,  given  orders  respecting  the  cultivation,  paid 
rent  and  taxes,  and  managed  the  business,  as  before  the 
jBSsignment;  but  it  was  admitted  that  Duni  received  all 
the  proceeds,  though  he  did  not  make  all  the  payments. 
The  jury,  with  the  approbation  of  Dallas  J.,  found  a 
verdict  for  the  Defendant,  which  the  Plaintiff  never 
afterwards  moved  to  set  aside. 

(a)  P.  %s9. 
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1817. 

Trimtf  Term* 

Robert  Roper,  Gent.  t;.  Thomas  Hallifax,       juae  is. 

ASSUMPSIT  for  not  peiforming  a  contract  for  the  Lands  were 

purchase  of  an  estate  in  the  county  ofSuffbUc.    The  ^^^  •"^J«^' 
,    -  1      ••^        .  .    .  .      -,  ^®  *  power  ot 

cause  was  tned  at  the  Westnunsier  sittings  m  Easter  sale  in  tnis- 

term,  1816,  before  Dallas  J.,  when  a  yerdict  was  found  ^^^  ^th  the 

for  the  Plaintiff,  subject  to  the  opinion  of  the  Court,  t^^f^  lif^. 

on  the  following  case :  A  recovery 

By  indentures  of  lease  and  release^  bearing  date  re-  ""^J^r 

spectively  the  7th  and  8th  March,  J  788  (being  articles  which  the  te- 

executed  previously  to  the  marriage  of  Miss  Katherine  '^^^  '^  ^ 

Cos^fe  with  Edward  Bouoerie,  Esquire)  then  a  minor,  it  JJ^nj^nj  ,^  * 

was,  amongst  other  things,  agreed,  that  certain  manors  vouched,  and 

and  freehold  estates  at  Bougham  and  Wickenhall,  and  ^  *j^ 

elsewhere  in  the  county  of  St^gfoUc,  of  which  Miss  Castle  was  agreed 

was  seised  in  fee  simple,  should  be  conreyed  by  her  to  *^*  ^  "co- 

J6hn  Thomas  Bait  and  Eoerard  Fawkener,  Esquires,  ^^*i„con. 

their  heirs  and  assigns,  to  the  uses  following :  To  the  finnation  of 

intent  that  Miss  Castle,  during  the  joint  lives  of  her-  ^J^^^  ^j^^ 

self  and  Mr.  Bouverie,  might  receive  an  annuity  of  SCXML,  settlement, 

by  way  of  pin-money;    remainder  to  the  use  of  R-ede^  ^****^  ^"^"^ 

rick  Bobinson  and  John  Crewe  for  ninety-nine  years,  for  ^^  ^^ate  tail, 

securing  it;  remainder  to  the  use  of  Edward  Bom>erie  and  in  con> 

for  life;  remainder  to  the  use  of  JoAn  Thomas  Battmd  5™*^°  *^ 
'  the  powers 

annexed  to 
those  estates^  and  subject  thereto,  to  such  uses  as  the  tenant  for  life  and  tenant  In 
tail  should  appoint.  The  tenant  for  life  and  tenant  in  tail  afterwards  exercised  their 
power  of  appointment)  and  the  trustees  concurred  with  them  in  a  conveyance  of  the 
lands,  and  they  thereby  created  new  powers  of  sale :  Held,  that  the  power  of  sale 
in  the  original  settlement  was  not  destroyed. 

Where  trustees  are  authorised  to  give  receipts  for  the  purchase-money  of  land 
directed  to  be  sold,  and  such  purchase-money  is  directed  to  be  laid  out  in  the  pur- 
chase of  other  lands  to  be  settled  in  the  same  manner  as  the  lands  sdd,  a  purchaser 
having  paid  the  purchase  money  bcnajtde  to  the  trustees,  and  having  taken  their 
receipt,  cannot  be  affected  by  any  misapplication  of  the  money  by  them. 

Everard 
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1817.       Ex)crard  Fawkenery  and  their  heirs  during  his  lif^  in  tmst 
to  preserve  contingent  remainders;  remainder  to  the  use 
of  Kaiherine  Castle  for  life;  remainder  to  the  use  of  the 
same  trustees^  their  heirs  and  assigns,  during  the  life  of 
Miss  Castle,  in  trust,  to  preserve  contingent  remainders; 
remainder  to  the  use  of  Edward  Vincent  and  John  Blaie 
for  500  yeai's,  for  securing  portions  for  the  younger  diil- 
dren  of  the  marriage ;  remainder  to  the  use  of  the  first 
and  other  sons  of  the  intended  marriage^  severally,  ac- 
cording to  seniority,  in  tail  male ;  remainder  to  the  use  of 
Edward  Vincent  and  John  Blake,  their  executors,  &c.  ibr 
600  years,  for  raising  additional  porticms  for  daughters, 
on  failure  of  issue  male;  remainder  to  such  uses  as  Ka- 
iherine Castle  should  appoint;  remainder  to  the  use  of 
Kaiherine  Castle,  in  fee,     **  And  it  was  and  is  further 
agreed,  that  in  the  said  intended  settlement  there  shall 
be  contained  a  power  for  the  said  Thomas  Bait  and 
Everard  Fctwtener,  or  the  survivor  of  them,  or  the  hein 
or  assigns  of  sucli  survivor,  .with  the  consent  and  aj^ro- 
bation  of  the  said  Edward  Bouoerie,  the  son,  and  Ka^ 
iherine  Castle,  his  intended  wife^  or  the  survivor  i£ 
them,  to  be  testified  in  manner  last  hereinbefore  di* 
reeled :"  l{viz.)  by  any  deed  or  deeds,  writing  or  writings 
under  their  bands  and  seals,  or  his  or  her  hand  or  seal,  to 
be  executed  in  the  presence  of  two  or  more  credible  wit- 
nesses] <*  from  time  to  time  to  sell  or  exchange  all  or 
any  part  of  the  manors^  hereditaments,  and  premises  in 
the  said  county  of  Suffolk,  so  agreed  to  be  settled  and 
limited  as  aforesaid,  and  all  or  any  part  of  the  heredita- 
ments and  premises  so  to  be  purchased,  by  and  with  the 
capital  of  the  said  trust  funds  and  securities,  so  as  that 
the  money  to  arise  frc»n  the  sale  thereof  be  laid  out  and 
invested  in  the  purchase  o^  and  that  the  exchange  be 
made  for  manors,  freehold  messuages, .  lands,  and  here- 
ditaments, and  copyhold  or  leasehold  messuages,  lands, 
or  hereditaments,  which  may  lie  near  to  or  be  inter- 
mixed 
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mixed  with,  or  be  proper  and  convenient  to  be  held  1817* 
and  enjoyed  with  the  freehold  hereditaments  and  pre* 
mises  so  td  be  purchased  or  taken  in  exchange;  but 
so  as  that  the  copyhold  and  leasehold  hereditaments 
and  premises  to  be  so  purchased  or  taken  in  exchange 
OS  aforesaid,  do  not  exceed  one-fifth  part  of  the  value 
of  the  entire  hereditaments  or  premises  to  be  so  pur- 
chased or  taken  in  exchange;  and  so  as  all  the  heredi- 
taments and  premises  so  to  be  purchased  and  laken  in 
exchange^  be  immediately  thereupon  conveyed,  settled, 
limited,  and  assured  to  the  same  uses,  upon  the  same 
trusts,  and  for  the  same  intents  and  purposes,  as  the 
hereditaments  and  preihises  which  shall  be  so  respects 
ively  sold  or  exchanged  as  aforesaid,  are  by  the  said 
intended  settlement  to  be  limited  and  settled  as  afore- 
said." And  that  there  should  be  inserted  in  the  said  in- 
tended settlement  such  or  the  like  clauses  or  provisoes 
for  the  indemnity  of  the  purchaser  or  purchasers; 
and  for  empowering  tlie  said  trustees  with  such  con- 
sent as  aforesud,  to  lay  out  and  invest  the  monies  to 
arise  by  such  sale  or  sales,  of  all  or  any  of  the  said 
hereditaments,  manors  add  premises  in  or  upon 
some  of  the  public  stocks  or  funds,  or  on  government 
or  real  securities,  and  for  applying  the  interest  or  divi- 
dends to  arise  therefrom,  from  time  to  time,  as  were 
thereinbefore  agreed  to  be  inserted  in  the  intended  set- 
tlement, concerning  the  monies  to  arise  from  the  sale 
of  Mr.  Bauoeri^s  Northamptonshire  estates,  which  clauses 
are  in  the  words  following  viz.  ^  and  that  it  shall,  by 
the  said  intended  settlement,  be  likewise  provided  and 
declared,  that  the  receipts  or  receipt  of  the  trustees  or 
trustee  for  the  time  being,  who  sh^l  be  so  empowered  to 
make  such  sale  or  exchange  as  aforesaid,  for  the  monies 
for  which  the  same  shall  be  so  sdd,  shall  be  a  good  and 
«u(Bcient  discharge  or  disdiarges  to  the  purchaser  or 
purchasers  of  the  hereditaments  and  premises  to  be  so 

sold 
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1817.  sold  as  aforessid;  and  that  sDch  pordiaser  or  pur* 
diaaers,  or  his^  her  or  their  heirs,  execators,  admini- 
stnitors,  or  assigns,  abaii  not  afterwards  be  answerable 
or.  aooountable  for  any  sum  or  sums  of  flBonejr  whidi  in 
such  receipt  or  receipts  shall  be  expressed  to  be  reoetTed, 
nor  for  any  kws  or  misappliqation  or  nonap(4ioat]on  of 
the  saroe^  or  any  part  thereof;  and  that  the  said  tms^ 
tees  so  making  such  sale  under  or  by  virtue  of  the  said 
power,  shall  by  and  with  the  privi^  and  consent  of 
the  said  Edward  Bouoerie  the  father,  and  Bdaard  Bonh 
verie  the  son,  or  the  survivor  of  them,  testified  by  any 
writing  or  writings  under  their  hands,  or  his  handy  in 
in  the  mean  time^  until  a  proper  purchaser  or  proper 
purchasers  can  be  found,  wherein  to  invest  the  same, 
lay  out  and  invest  the  monies  to  arise  firom  sodi  sale  or 
sales  in  the  public  stocks  or  funds,  or  in  or  upon  govern- 
ment or  real  securities,  and  shall  from  time  to  time 
pay  the  interest  or  dividends  thereof  to  the  person  or 
persons. who  for  the  time  being  would  be  entitled  to  the 
rents  and  profits  of  the  lands  and  hereditaments  so  to 
be  purchased  as  aforesaid,  in  case  such  purchases  were 
then  actually  made.''  And  it  witnessed,  that '  the  said 
Katherme  Castle  did  grant  and  release  the  sdd  maaofs 
and  hereditaments,  to  the  said  Mm  T%oma$  Bati  and 
Eoerard  Vmkener^  to  the  use  of  herself,  until  the  mar- 
riage^ and  then  to  the  use  of  said  Bal^  and  fSaaieMer, 
dieir  heirs  and  assigns,  upon  trust,  when  said  Bir 
ward  Bouoerie  (who  was  then  a  minor)  should  make  the 
settlement  of  bis  estates  therein  agreed  upon,  to  convey 
and  settle  said  hereditaments  to  the  uses,  &c.  before 
stated ;  and  in  the  s«d  mdenture  of  release  is  costained 
the  usual  power  of  appointing  new  trustees,  to  be  exer- 
cised by  Mr.  and  Mrs.  Bouoerie^  by  any  writing  under 
their  hands  and  seals,  attested  by  two  witnesses. 

By  indentures,  of  lease  and  release^  bearing  date  re* 
spectively,  the  21  st  and  22d  November y  1788  (being  the 

settlement 
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settlement  executed  in  pursuance' of  the  articles,  and  1B17« 
after  the  marriage  between  Mr.  Bottoerie  and  Katherine 
his  wife)  Mr.  Bauverie  duly  conveyed  bis  estates  to  such 
uses  as  were  agreed  upon  by  the  articles :  and  in  con- 
sideration thereof,  Bati  and  Fawkenerf  the  trustees  of 
Mrs.  Bouoerie^  with  the  consent  of  Mr.  and  Mrs«  A»i* 
verity  conveyed  her  said  estates  at  Bougham  and  fVicken' 
hallf  and  elsewhere  in  Suffolk^  to  Elioraugh  Woodcock 
and  his  heirs,  to  such  uses  as  were  agreed  upon  by  the 
articles,  and  as  are  hereinbefore  set  forth.  And  in  the 
indenture  of  release  of  the  22d  of  Novembetf  17B8,  are 
contained  the  following  powers  of  sale  and  exchange  io 
be  exercised  over  Mrs.  Bouvene*s  property,  viz.  **  Pro- 
vided also,  and  it  is  hereby  agreed  and  declared,  by  and 
between  the  parties  to  these  presents,  that  it  shall  and 
may  be  lawful  to  and  for  the  said  John  Thomas  Batt  and 
Everard  FaaJcener^  or  the  survivor  of  them,  or  the  heirs 
or  assigns  of  such  survivor^  with  the  consent  and  appro- 
bation of  the  said  Edward Bouoerie^  the  son,  vnAKaikc' 
fine  hia-wife,  or  of  the  survivor  of  them,  to  be  testified  in 
manner  last  herdinbefore  directed;"  {viz.  by  any  deed  or* 
deeds,  writing  or  writings  under  their  hands  and  seals,  or 
his  or  her  hand  and  seal^  to  be  executed  in  the  presence 
of,  and  to  be  attested  by  two  or  more  credible  witnesses) 
*<  from,  time  to  time  to  sell  or  exchange  all  or  any  part 
of  the  manors,  hereditaments,  and  premises  in  the  said 
county  of  Sifffblkf  in  and  by  these  presents  settled  and- 
limited  as. aforesaid,,  and  all  or  any  part  of  the  heredi- 
taments and  premises  so  to  be  purchased,  by  and^with 
the  aqpital  of  the  said  trust  funds,  and  securities,  so  as 
that  the  money  to  arise  from  the  sale  thereof  be  laid  out 
and  invested  in  the  purchase  o(  and  that  the  occhange 
be  made  for  manors,  freehold  messuages,  lands,  and 
hereditaments,  and  copyhold  or  leasehold  messuages, 
lands,  or  hereditaments,  which  may  be  near  to  or  be  in- 
temiixed  with,  or  be  proper  and  convenient  to  be  held 

and 
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181  ?•       and  ODjoyed  with  the  freehold  hereditaments  and  pre- 
^  -^  '  mises  so  to  be  purchased  or  taken  in  exchange ;  but  so 

^         as  that  the  copyhold  or  leasehold  hereditaments  and 
Halupax.    premises  so  to  be  purchased  or  taken  in  exchange  as 
aforesaid,  do  not  exceed  one-fifth  part  of  the  value  of  the 
entire  hereditaments  or  premises  to  be  so  purchased  and 
taken  in  exchange^  and  so  as  all  the  hereditameits  and 
premises  so  to  be  purchased  and  taken  in  exchange  be 
.    immediately  thereupon  conveyedi  settled,  limited,  and 
assured  to  the  same  uses,  upon  the  same  trusts,  and  for 
the  same  intents  and  purposes,  as  the  hereditaments  and 
premises  which  shall  be  so  respectively  sold  or  exchanged 
as  aforesaid,  are  in  and  by  these  presents  limited  and 
settled  as  aforesaid;    and  it  is  hereby  declared  and 
agreed,  that  when  and  as  the  beforesnentioned  heredi* 
taments  and  premises,  or  any  part  thereof  shall  be  sold 
for  a  valuable  conskleration  in  money,  the  reodpt  or 
receipts  of  the  said  Mm  TAomas  Bait  and  Eoanard 
Fawkener^  or  of  the  survivor  of  them,  or  of  the  execu- 
tors, administrators,  or  assigns  of  such  survivor,  or  of 
the  trustee  or  trustees,  to  be  by  virtue  of  these  presents 
substituted,  in  their  or  any  of  their  place  or  stead,  for 
all  or  any  part  of  the  monies  to  arise  from  such  sale  or 
sales,  shall  be  good  and  effectual  dischai^  or  dischaiges 
to  the  purdiaser  or  purchasers,  and  his,  her,  or  their 
heirs,  executors,  administrators,  and  assigns,  for  such 
sum  or  sums  of  money  as  in  such  receipt  or  receipts 
shall  be  expressed  to  be  received,  and  he,  she,  or  th^ 
shall  not  afterwards  be  obliged  to  see  to  the  application 
thereof,  or  be  answerable  or  accountable  for  any  loss  or 
misapplication  of  the  same,  or  any  part  thereof:  pro- 
vided also,  that  it  shall  and  may  be  lawful  to  and  for 
the  said  trustees  and  trustee  for  the  time  being,  from 
time  to  time,  by  and  with  such  consent  as  aforesaid,  and 
to  be  testified  in  manner  aforesaid,  to  lay  out  and  invest 
the  monies  to  arise  by  such  sale  or  sales  of  all  or  any  of 

the 
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the  said  hereditaments  and  premises  in  or  upon  some  of  1817. 
the  public  stocks  or  funds,  or  government  or  real  securi- 
ties; and  it.  is  hereby  agreed  and  declared,  that  the 
interest  or  dividends  to  arise  therefrom  from  time  to 
time,  shall  be  paid  to  the  person  or  persons,  for  the  time 
being,  who  would  be  entitled  to  the  rents  and  profits  of 
the  lands  and  hereditaments  so  directed  to  be  purchased 
as  aforesaid,  in  case  the  same  were  then  actually  pur- 
chased." And  in  the  said  indenture  of  release  is  con- 
tained a  power  of  appointing  new  trustees,  as  prescribed 
by  the  articles. 

By  deeds  of  the  1st  and  2d  March^  1804,  Mr.  and 
Mrs.  Bouoerie^  in  pursuance  of  their  power,  duly  ap- 
pointed Robert  Btake^  esq.  to  be  a  trustee  in  the  room 
of  Mr.  FmokeneTf  who  was  then  dead. 

And  by  the  same  indentures,  and  by  indentures  of 
lease  and  release  of  the  Sd  and  4th  Marchf  1804,  all 
the  trust  ertates  were  duly  conveyed  to  Mr.  Baii  and 
Mr.  BUtiCf  and  their  heirs,  to  the  uses,  upon  the  trusts, 
8tc  of  the  settlement  oiNaoemberj  1788. 

By  indentures  of  lease  and  release  bearing  date  rt* 
speetively.  the  d8th  and  29th.J^iir,  1811,  the  rdease 
made  between  the  said  Edward  Batwerie  of  the  first 
part,  Eoerard  JViUiam  Bouoerie^  his  eldest  son  by  JCs- 
therine  his  wife,  of  the  second  part,  William  Ainge  of 
the  third  part,  and  Bishard  White  of  the  fourth  part, 
after  reciting  {inter  alia)  that  Mr.  Bowoerie  and.  his  son 
were  desirous  of  destroying  the  estates  tail  created  by  the 
settlement  of  1788,  and  all  remainders  and  reversions 
expectant  or  depending  on  the  said  estates  tail,  and  of 
settling  the  estates  therein  comprised,  subject  to  the 
estates  then  existing  therein  previous  to  the  estate  tail 
of  the  said  Everard  WiUiam  Bamxrie^  to  the  uses  after- 
mentioned  :  it  is  witnessed,  that  for  barring  the  estate 
tail,  &c,  the  said  Edward  Bouoerie  did  grant  release 
and  confirm  to  Uie  said  WiUiam  Ainge  and  his  heirs, 
J  during 
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181?.       during  the  joint  lives  of  the  said  Edward  BouoerU  and 
„^  '  .       William  Ainge  (amongst  many  others),  the  sud  estates 
V.  at  Rougham  and  WicketAdU^  and  elsewhere  in  the  county 

HAtuFAX. '  ^  Suffolk,  to  hold  to  the  said  William  Ainge  and  hid  heirs 
during  such  joint  lives ;  to  the  intent  that  the  said  JPtl- 
liam  Ainge  might  become  tenant  to  the  praxipe  in  two 
recoveries,  in  which  said  Richard  White  was  to  be  de- 
mandant, and  the  said  Euerard  William  Bowoene  vou- 
chee; and  it  was  thereby  agreed  that  the  recoveries, 
when  suffered,  should  enure  **  to  the  several  uses  whidi 
under  or  by  virtue  of  the  said  indentures  of  lease  and 
felease  of  the  Slst  and  22d  days  of  November,  1788, 
were  immediately  previously  to  the  sealing  and  ddivery 
of  the' indenture  now  in  recital,  or  the  lease  for  a  year, 
on  which  the  same  is  grounded,  subsisting  or  capable  of 
taking  eflect  in  the  said  hereditaments,  antecedent  to 
tlie  u^es  by  die  aforesaid  indenture  of  22d  day  of  Novem- 
her,  17S8,  limited  to  the  first  and  other  sons  of  the  said 
Edward  Bouverie  by  the  said  Kaiherine  his  wife;,  aeveraUy 
and  successively,  according  to  thdr  respective  seniorities, 
in  tail  male ;  and  to  the  further  use  that  all  and  singular 
the  trusts,  powers,  exemptions,  and  privileges,  upon  or 
to  the  said  several  uses  charged,  annexed,  relatii^ 
collateral^  or  limited  to  any  person  or  persons  seised  of 
or  entitled  to  the  same,  might  still  accompany  the  said 
s^eral  uses,  and  be  vested  in  and  belong  to^  and  be 
exercised  by,  the  persons  seised  of  or  entitled  to  the 
same  uses,  or  in  whom  the  same  powers  were  vested, 
to  and  for  the  end,  intient,  and  purpose,  and  so  that  the 
said  several  uses,  trusts,  powers,  exemptions,  and  pri- 
vileges' mighik,  by  the  indenture  now  in  recital,  and  the 
recoveries  to  be  suffered  in  pursuance  thereof  be  to  all 
intents,  effects,  constructions,  and  purposes,  establislied 
or  continued,  and  corroborated  or  confirmed;  and  after 
the  expiration  or  sooner  determination  of  the  said  seve- 
cal  uses,,  and  in  the  meian  time  subject*  thereto,  and 

subject 
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subject  to  the  several  powers,  and  tp  the  uses  ol*  estates  |&]7» 
to  be  created  thereby,  to  such  uses  upon  such  trusts, 
&a  as  the  said  Edward  Baimrie  and  Everard  WtUUm 
Bouoerie  should,  by  any  deed  or  writing,  to  be  sealed  and 
delivered  in  the  presence  of,  and  attested  by,  two  wit- 
nesses,  appoint,  and,  in  default  of  such  appointment,  to 
the  use  of  the  said  J^verard^  William  Bouoerie  in  tail 
inale,  remainder  to  the  use  of  the  said  ^ward  Bouverie 
in  fee." 

In.  Trinity  term,  the  51st  of  Geo.  3.,  recoveries  were 
duly  suffered,  in  pursuance  of  the  last-mentioned  in- 
dentures of  lease  and  release,  in  which  the  said  Eoerard 
William  Bouverie  was  vouched  and  vouched  over. 

By  indentures  of  lease  and  release,  bearing  date  re« 
spectively  the  20th  and  21st  of  December ,  1811,  the 
release  being  between  the  said  Edward  Bouverie  of  the 
first  part,  the  said  Everard  WiUiam  Bouoerie  of  the 
second  part,  the  said  John  Thomas  Batt  and  Robert  Blake 
of  the  third  part,  the  Rev.  John  Bouoerie  of  the  fourth 
part,  Henry  Bouoerie^  Esq.,  and  the  said  William  Ainge 
of  the  fifth  part,  the  Hon.  PhOip  PUydell  Bouoerie  and 
John  Dorrien^  Esq.  (trustees  duly  appointed -in  the 
room  ofEdxxard  Vincent  and  John  Blake^  both  deceased, 
formerly  trustees  acting  under  the  said  indenture  of  set- 
tlement of  the  22d  Nooend)er^  1788,)  of  the  sixth  part, 
and  the  Right  Hon.  J<An  then  Lord  Crewe  (at  the 
date  of  the  same  settlement  called  John  Crewe^  Esq., 
and  which  said  John  then  Lord  Crewe  had  survived  the 
said  Frederick  Robinson  his  co-trustee  named  in  same  set- 
tlement,) of  the  seventh  part ;  reciting  {inter  alia)  the 
indentures  of  lease  and  release  of  the  2l8t  and  22d  No^ 
vefkbery  1788,  and  28th  and  29th  of  June^  1811 ;  and 
also  reciting  that  the  said  Edward  Bouoerie  and  Eoerard 
Wm.  Bouoerie  were  severally  desirous  of  limiting  and 
settling  the  said  several  manors  and  other  hereditaments 
comprised  in  and  conveyed  by  the  said  indenture  of  re^ 

Vol.  Vin.  3  L  lease 


TEIKITT  TBUft 

18191      1mm of  Ibe Sloth di^ of  JboMrhili  and  ^ said] 

wdbnd  in  piimuiiMe  theno^  to  the  uks  nStet  dedsred 
aMoemiagiMoa:  itwwwiditeed^that^piinimiittoaMl 
in  caccetitiop  of  the  ^ower  and  andBbority  to  tbe  said  Ed- 
mardR9m)erie  mi  JBcnwfd  WXimm  Bomme,  far  that 
pafpote  givoi  bgr  tbasahi  lodaitim  of  release,  of  die  ^9di 
Jha^  1811,  and  the  said  iftsoeveqt,  aad  af  eveiy  power 
edr  a«tkkrity,  thiqr  the  said  fdhwrrf  jBotti«m  and  £Exr^^ 
William  Bouoeritf^A^  by  the  then  present  deed  or  iostiiK 
menl  in  writii^  daljr  execatedy  direct  and  f^ipoiDt  that 
the  said  estates  wA  BmgJum^  Mid  WickenhaUj  and  dK« 
where  in  S^ffotk^  Idgetber  wkh  diTers  other*,  heredita* 
mentSy  sbouldft  it— wiiately  after  the  sealing  and  ddiveiy 
of  the  then  presrat  indenture  (bet  sntgect  and  widxKit 
pr^udice  to  the  nse^  estates^  and  powers  in  and  by  die 
same  indenture  of  release^  hraited  and  nused,  or  esta* 
blished  and  oonfinned  aniscedendy  to  the  joiiit  power 
ef  appointment  thorcby  given  aad  preserved  to  the  said 
iSSdawrd  Bouverie  ud  JBoerard  WUUam  Bornxr^),  beand 
remain  to  the  lises  and  upon  the  tmsu  therdnafter  ex* 
pressed  and  declared.  And  it  was  witnessed,  that,  in 
consideration  of  10s.  by  the  said  Jckn  Bamerie  paid  to 
die  said  Mm  Tkomm  BaU^  Bobni  Blake,  Edward  Btm^ 
verUf  and  BoerarA  WiOiam  Bamerie,  they  tbe  said  Mm 
Thoma$  BaU  mA  Boberi  Bkdee^  according  to  thar 
seferal  estates  and  interests  in  die  hereditaments  th^eta- 
after  mentioned  to  be  thereby  rdeased,  and  so  fiur  as 
they  reepeetiydy  could  or  ought  to  do^  at  law  and  in 
equity,  and  not  ftuther  or  otherwise^  at  the  request  and 
by  tbe  direcdon  of  the  said  ^Aaord  Bouverie  and  Eoer-^ 
ard  William  Bamerie^  testified  by  their  severally  being 
parties  to  and  caceouting  the  now  stating  indenture^  did 
bargain,  sell,  and  rdeale;  and  thesaid  Edward  Bouoerie 
mdEoerard  William  Bamoerte did granU  release,  and  con* 
firm,  untothe  eaid  JbAn  Bouoerie  and  his  hws,  all  and 
singular  the  estates  thereby  appointed  as  aforesaid,  to 
held  the  same  (but  subject  and  without  prejudice^  as 

appears 
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appears  by  the  then  .present  Indenture,)  u^to  the  said  If^X^^ 
John  Bauoerie,  his  bars  and  assigns,  to  the  uses  after 
declared.  Declaration  that  as  well  the  limitation  or 
appointment,  as  the  grant  and  release  ibereinbiefore  oonr  BittKAll 
tained,  should  severally  enure  to  the  uses,  ^  after  meur 
tioned,  that  is  .to  say,  as  to  all  the  manors  find  heredita?' 
ments  thereinbefore  appointed  and  released  (except  such 
part  or  parts  thereof  as  was  or  were  formerly  the  estate 
and  inheritance  of  the  said  Katheritie  Bouverie^  or  of  her 
ancestors,)  to  certain  uses  therein  mentioned ;  and  as  to 
such  of  the  said  manors  and  hereditaments,  whereof  no 
use  was  thereinbefore  declared  (being  the  estates  of 
Bougham  and  WickenhaUy  and  elsewhere  in  S^^k\  it  was 
thereby  declared,  that  the  said  appointment  and  release 
should  enure  to  the  following  uses,  viz.  to  the  intent  that 
the  said  Kaiherine  Bouverie  might,  during  the  joint  lives 
of  herself  and  the  said  Edward  Bouverie^  receive  there- 
out the  annuity  of  300A,  provided  for  her  by  the  settle- 
ment of  17S8,  and  also  might  have  and  enjoy  the 
powers  and  remedies  by  that  indenture  provided,  for 
seciuring  the  payment  of  the  same,  to  the  intent  that  the 
said  annuity  and  the  said  powers  and  remedies,  might  be 
preserved  and  continued,  corroborated  and  confirmed ; 
and  subject  thereto,  to  the  use  of  the  said  Jain  Lord 
Prewe  for  ninety-nine  years,  to  commence  from  the  date 
of  the  said  indenture  of  the  22d  November  1 788,  by  way 
of  continuation,  corroboration,  and  ocmfirmation  of  the 
term  of  ninety-nine  years,  thereby  limited,  and  also  by 
way  of  continuation,  &c.  of  the  trusts  thereby  declared 
of  same  terra ;  remainder  to  the  use  of  the  said  Ednard 
Bouverie  and  his  assigns,  for  life,  sans  wast^  remainder  to 
theuse  of  the  said  John  Thomas  Bait  and  Ji^o&fr^  J3lai^,and 
tbeir  heirs,  during  his  life^  to  preserve  contingent  remain- 
ders; remainder  to  the  use  of  the  said  i^a^eri|i««8oifVfn> 
and  her  assigns  for  her  life,  sans  waste,  by  ^ay  of  corro- 
boration of  the  life  estate,  limited  to  her  by  the  said 
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tettlement  of  1788;  remainder  to  the  use  of  the  said 
John  Thomas  Bait  and  Robert  Blake^  and  their  heirs, 
daring  her  life  to  preserve  contingent  remainders;  re^ 
mainder'to  the  use  of  the  said  Philip  PleydeU  Bouoerie 
and  John  Dorrien^  their  executors,  &c.  for  500  years  from 
the  decease  of  the  survivor  of  said  Edaoard  Bouoerie  and 
Katherinehh  wife,  by  way  of  continuation,  corroboration, 
and  confirmation  of  the  term  of  500  years  limited  by  the 
said  settlement  of  1 788 ;  and  also  by  way  of  continuation, 
&c.  of  the  trusts  thereby  declared  of  the  same  term;  re- 
mainder to  the  use  of  the  said  Everard  WUUam  Bomxne 
and  his  assigns,  for  life,  sans  waste ;  remainder  to  the 
use  of  the  said  John  Thomas  Batt  and  Bobert' Blake,  and 
their  heirs,  during  his  life,  to  preserve  contingent  re- 
mainders; remainder  to  the  use  of  the  first  and  other 
sons  of  the  said  Everard  William  Bouoerie  succesdvdy 
in  tail  male;  with  divers  remainders  over  in  favour  of 
Mr.  Bouveri^s  younger  sons  and  daughters,  and  their 
respective  issue  in  strict  settlement.  And  in  the  said  in- 
denture was  contained  the  following  proviso,  **  Provided 
always,  and  it  is  hereby  agreed  and  declared,  by  and 
between  the  said  parties  to  these  presents,  that  it  shall 
and  may  be  lawful  to  and  for  the  said  John  Thomas  Batt 
and  Robert  Blakey  and  the  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  such  survivor, 
at  any  time  or  times  hereafter,  at  the  request  and  by  the 
direction  in  writing  of  the  said  Edward  Bouoerie  during 
his  life,  and  afler  his  decease,  then  at  the  request  and  bj 
the  direction  in  writing  of  any  person,  who,  by  virtue  of 
the  limitations  hereinbefore  contained,  shall  be  tenant  for 
life  in  possession  of  any  of  the  manoi-s  and  other  heredita* 
ments  hereby  severally  limited  in  strict  settlement,  to  dis- 
pose of  and  convey,  either  by  way  of  absolute  sale,  or  in 
exchange  for,  or  in  lieu  of,  other  manors,  lands  or  heredi- 
taments, to  be  situate  somewhere  in  that  part  of  GretA 
Britain  called  England^  or  in  the  principality  of  Wdl^ 
all  or  any  part  of  the  said  manors,  hereditaments  and 

premises, 
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premises,  of  which  the  said  Edward  Bouoerie  or  such  19I7« 
other  person  shall  be  such  tenant  for  life  as  aforesaid^ 
and  the  inheritance  thereof  in  fee  simple,  to  any  person 
or  persons  whomsoever,  for  such  price  or  prices  in 
money,  or  for  such  equivalent  or  recompence  in  manors^ 
lands,  and  hereditaments,  as  to  them  the  said  John 
Thomas  Batt  and  Robert  Blake^  or  the  survivor  of  them^ 
or  the  executors,  administrators,  or  assigns  of  such  survi- 
vor shall  seem  reasonable ;  and  that  for  the  purpose  of  cf* 
fectualing  such  dispositions  or  conveyances,  but  not  for 
any  other  purpose,  it  shall  and  may  be  lawful  to  and  for 
the  said  John  Thomas  Batt  and  Robert  Blake^  and  the  sur- 
vivor of  them,  and  the  executors,  administrators  or  as«> 
signs  of  such  survivor,  with  such  consent  and  approbation^ 
and  so  testified  as  aforesaid,  by  any  deed  or  deeds,  in-i 
strument  or  instruments  in  writing,  sealed  and  delivered 
by  them  or  him  in  the  presence  of,  and  attested  by  two 
or  more  credible  witnesses,  absolutely  to  revoke^  det 
termine,  and  make  void  all  and  every  or  aiiy  of  the  uses, 
trusts,  powers,  and  provisoes  hereinbefore  limited,  de^ 
Glared,  and  expressed  of  or  concerning  the  said  heredi-* 
taments  and  premises  so  proposed  to  be  sold,  or  conveyed 
in  exchange  as  aforesaid,  or  any  part  or  parts  thereof 
respectively;  and  by  the  same,  or  any  other  deed  or 
deeds,  instrument  or  instruments  in  writing,  to  limits 
declare,  direct,  or  appoint  any  use  or  uses,  estate  or 
estates^  trust  or  trusts  of  the  said  premises,  or  any  part 
or  parts  thereof,  which  it  shall  be  thought  necessary  or 
expedient  to  limit,  declare,  direct,  or  appoint,  in  order 
to  effectuate  such  sales,  dispositions,  and  conveyances 
as  aforesaid:  and  also  that,  upon  any  such  exchange 
as  aforesaid,  it  shall  and  may  be  lawful  for  the  said 
John  Thomas  Batt  and  Rohert  Blake^  and  the  survivor 
of  them,  and  the  executors,  administrators,  or  assigns 
of  such  survivor,  to  give  or  receive  any  sum  or  sunls 
of  money  by  way  of  equality  of  exchange ;  and  also, 
that  upon  payment  of  the  money  to  arise  by  sale  of  the 
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ISIT*  said  premisesi  or  any  part  thereof  respectively,  or  for 
any  money  to  be  paid  by  way  of  equality  of  exchange, 
or  any  part  thereof  it  shall  and  may  be  lawful  for  the 
™**«***  Mud  John  Thomas  Batt  and  Bobert  Blake^  and  the  rar- 
tiyor  of  them,  and  the  executors,  administrators,  and 
assigns  of  such  survivor,  to  sign  and  give  receipts  for 
the  money  for  which  the  same  shall  be  so  sold,  or  so  to  be 
paid  by  way  of  equality  of  exchange  as  aforesaid,  and 
that  such  receipts  shall  be  sufficient  discharges  to  the 
person  or  persons  paying  the  same  respectively,  for  the 
money  for  which  the  same  shall  be  so  given,  or  for  so 
much  thereof,  as  in  such  receipts  shall  be  acknowledged  or 
expressed  to  be  received ;  and  that  the  person  or  per- 
sons paying  the  same  respectively,  his,  her,  or  their 
heirs,  executors,  administrators,  or  assigns,  shall  not 
afterwards  be  answerable  or  accountable  for  any  loss, 
misapplication,  or  non-applicaUon,  of  such  monies,  or 
be  in  any  wise  obliged  or  concerned  to  see  to  the  appli- 
cation thereof,  or  any  part  thereof  respectively."  With 
the  usual  direction  to  lay  out  the  sale  monies  in  the  pur- 
chase of  lands  to  be  settled  to  the  uses  before  named. 

By  articles  of  agreement  of  6th  February^  1813,  made 
between  the  said  Edward  Bouoerie  of  the  one  part,  and 
Bobert  Soper  of  Wickenhall^  in  StjffbHf  gentleman,  (the 
Plwitiff)  of  the  other  part ;  the  said  Edward  Bonaaie 
agreed  to  sell,  and  the  said  Bobert  Boper  agreed  to  pur- 
chase at  the  price  of  SO,00<)J.,  the  manor  of  Wickenhatt^ 
in  SifffbUc^  and  the  messuage,  lands,  and  hereditaments, 
called  WickenhaU  farm,  and  the  inheritance  in  fee  simple 
tn  possession  thereof;  10,000/.  part  of  the  purchase 
money  to  be  paid  on  the  execution  of  the  conv^ance,  and 
the  residue  to  be  secured  by  mortgage  of  the  premises  till 
the  WiYiOctober^  ISlSiandthatthesaidfcfaarcf  jBotmm 
should  on  or  before  the  1 1th  Odober^  1813,  upon  the 
receiving  the  said  10,000/.,  and  such  mortgage,  execute 
proper  conveyances  of  the  said  estates  under  a  good 
title  unto  the  said  Bobert  Boper,  his  heirs  and  assigns. 

Bobert 
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Boberi  Boper  piiid  the  said  ]  ^'&(M.  to  Mr.  BoitoarUn       )S|7» 
trustees  upon  their  receipt^  bat  took  no  conveyance.   On 
the  17tfa  January^  ISlfS^  he  resold  the  estate  by  auction  to 
Mr.  HaiUfax  (the  Defendant)  for  20^000^,  (exclusiTe  of  HwmVIt 
timber,  which  was  to  be  taken  at  a  valoation,)  and  the 
Defendant  paid  a  deposit  to  the  auctioneer  of  9^0002. 

The  Defendant  had  not  conpleled  his  purchase  in  con- 
sequence of  an  objection  taken  by  his  counsel  to  the  title 
on  the  points  reserved  for  the  opinion  of  the  Court,  m. 

1st,  Whether  a  conveyance  to  a  purchaser  under  the 
power  of  sale^  directed  to  be  reserved  fagr  the  articles  of 
March^  i7^8»  and  the  power  of  sale  actually  reserved 
by  the  settlement  of  November^  1788,  would  be  a^ted 
if  the  purchase  money  should  not  be  laid  out,  alpd  the 
lands  purchased  therewith  settled  as  mentioned  in  the 
said  articles  and  settlement? 

2d,  Whether  the  power  of  sale  contained  in  the 
settlement  otNovemberp  HSS^  was  destroyed  by  the  re- 
covery of  1811?    If  not, 

Sd,  Whether  the  power  was  not  released,  and  at  an 
end  by  the  settlement  of  December^  1811?   And  if  not» 

Whether  a  good  title  could  be  made  to  the  Defendant 
by  the  Plaintiff,  and  Mr.  and  Mrs.  Bouoerie  and  their 
trustees,  under  an  exercise  of  the  power  of  sale  in  the 
settlement  of  November  1788,  and  also  of  the  power  of 
sale  contained  in^he  settlement  of  Dfc^mifr,  1811,  or 
under  one  of  those  powers  ? 

If  the  Court  should  be  of  opinion,  that  a  good  title 
could  be  so  made,  then  the  verdict  was  to  be  entered 
for  the  remainder  of  the  purchase  money,  xdx,  17,O0oL; 
if  not,  a  nonsuit  was  to  be  entered* 

The  case  wns  twice  argued,  in  iHnity  term,  1816, 
by  Bosanquet  Seijt.  for  the  Plainti^  and  Cqp%  Segt. 
for  the  Defendant  i  and  in  MicJkadmas  i&^my  181C^  bj 
Lens  Serjt  for  the  PUintiff,  and  Best  Seijt  for  the  De- 
fendant. 

3  L  4  Argn* 
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^^2L#  Arguments  for  the  Plaintiff.  The  fint  qaestkm  k, 
whether  the  power  of  sale  ui  the  setdement  of  Naoembet 
in  1788,  contains  any  condition  which  can  aflect  the  por* 
chaser.  The  words,  **  so  as  that  the  money  to  arise  from 
th^  sale  thereof  be  laid  oat  and  invested  in  the  pnrchase 
of  other  lands,  ftc**  might  aflbrd  grounds  for  contending^ 
dn  the  authority  cS  Doe  dem.  WiUis  v.  Martin  {a\  that, 
unless  there  were  lands  previously  purchased  and  settled 
to  the  Same  uses,  the  trustees  could  not  sell.  That  case^ 
however,  was  a  case  of  fraud ;  nevertheless,  it  is  not 
denied  that  Lord  Kerycn  relied  on  the  words  makiDg 
the  power  of  sde  conditionaL  But  there  is  this  ma- 
terial distinction  between  that  case  and  the  present,  that 
in  the  former,  there  was  no  clause  dedaring  that  the 
receipts  of  the  trustees  should  discharge  the  pnrdiaser. 
Lord  Chancellor  Bacon,  in  his  argument  in  Sir  Jokn 
Statihop^i  case  (&)  upon  the  efieet  of  the  words  iia  quod 
in  a  power  of  revocation  and  new  appointment,  thought 
it  necessary  to  press  very  strotigljr  the  apparent  intent 
of  the  parties  in  that  particular  case.  On  the  intention 
df  the  parties  her^  there  can  be  no  doubt.  There  is  not 
toy  thing  to  fix  the  time  when  the  purchase  shall  be 
tnade;  on  the  contrary,  the  receipt  of  the  trustees  is  to 
discharge  the  purchaser,  and  the  purchase  money  is  to  be 
laid  out  in  the  funds  until  a  purchase  offers;  the  parties 
thus  contemplating  an  interval.  Iliat  the  words  iia  quod 
bind  the  trustees  is  clear,  but  as  to  the  purchaser,  it  is 
expressed  that  their  receipt  shall  discharge  him,  and  fur- 
ther, that  he  shall  not  be  bound  to  see  to  the  application 
of  the'  money,  the  condition,  therefore,  as  to  him,  can 
have  no  operation.  No  case  can  be  cited  wher^  there 
is  a  clause  disch^ging  the  purchaser  from  seeing  to  the 
application  of  the  fiurcbase  money  in  which  he  is  bound 
by  the  preceding  condition. 

(«)  4  r.  R.  39.  {b)  Bac.  Laiv  Tracts^  133. 
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The  next  question  is,  whether  the  power  of  sale  in  181 7i 
destroyed  by  the  recovery.  All  the  books  agrees  that  a 
pdwer  is  nothing  more  than  a  modification  of  a  use* 
The  settlor,  instead  of  declaring  the  uses  himself,  directs  lUMUr^Mii 
that  another  person  shall  have  a  power  of  declaring  to 
what  uses  the  estate  shall  be,  and  when  the  power  is 
executed,  it  is  the  same  thing  as  if  the  donor  of  the 
power  had  himself,  declared  the  uses,  GoodhiU  v.  Brig* 
ham.  (a)  In  Wright  ▼.  Waheford  (i),  the  Lord  Chan*> 
cellor  says,  that  the  execution  of  a  power  is  a  limitation 
of  a  use;  and  that,  upon  the  execution  of  the  power,  the 
estate  or  interest  created  arises  as  if  it  had  been  ex- 
pressed in  the  original  settlement.  This  power  was 
manifestly  to  be  executed  in  the  life-time  of  Mr.  and 
Mrs.  Bouoerie^  or  the  survivor  of  them^  their  consent  or 
that  of  the  survivor  being  made  requisite,  and,  when 
executed,  has  the  same  operation  as  if  the  use  had  been 
declared  at  the  time  of  the  execution  of  the  settlement* 
The  question  then  is,  where  is  the  use  to  come  in.  It  is 
a  use  antecedent  to  the  estate  tail ;  for,  if  it  take  effect  at 
all,  it  must  take  eilect  before  the  estate  tail  comes  into 
possession.  It  is  not,  therefore^  a  conditional  limitation 
which  can  affect  an  estate  tail  already  in  possession,  but 
it  is  one  which  must  take  effect,  if  at  all,  before  the  estate 
tail  exists.  A  recovery,  though  it  destroys  all  remain- 
ders and  contingent  interests  incident  to  or  expectant 
on  the  estate  tail,  yet  clearly  does  not  affect  any  estate 
or  interest  antecedent  to  the  estate  taiL  Consequently^ 
the  use  arising  on  the  execution  of  this  power  is  not 
effected  by  the  recovery.  Page  v.  Haymard  (c)  is  not 
applicable  to  this  case ;  it  merely  decided,  thati  where 
there  is  an  estate  tail  with  a  limitation  over  on  the  hap- 
pening of  a  certain  event,  such  limitation  is  barred  by  a 

{a)  1  Bos.  £«f  PulL  I9».      {b)  17  Fes.  457-      (0  *  ^^^^*  ^^o. 
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1S17«  recovery  su£Pered  before  the  happening  of  the  evenC  In 
PuUen  y.  Beacfy  (a),  Lord  Hardmcke  certainly  states  the 
efiect  of  a  recovery  in  very  general  termS)  but  his  mean- 
lihxxnknu*  ing  \^  clear.  He  says,  «  the  general  notion  of  cammon 
recoveries  is,  that  it  bars  estates  tail,  remainders  oiver, 
-and  extinguishes  all  conditions  and  powers,  and  all  inr 
cidents  annexed  to  an  estate  tail;"  but  he  evidently 
means  all  such  conditions  and  powers  as  are  to  defeat 
the  estate  tail,  when  the  estate  tail  has  taken  effiecL  In 
Pledgard  v.  Lake  (6),  A.  being  tenant  for  life  with  re- 
mainder to  B.  in  tail,  B.  leased  for  a  term  of  years,  to 
commence  from  the  decease  of  A.  A.  and  B»  afterwards 
suffered  a  recovery,  and  it  was  held  that  the  term  of 
years  was  not  destroyed  by  the  recovery.  In  this  case 
the  power  remains  notwithstanding  the  recovery.  But 
supposing  it  to  be  considered,  that  the  power  is  destroyed 
by  the  recovery  so  fiEir  as  it  relates  to  the  estate  tail,  yet 
clearly  it  is  not  destroyed  so  far  as  relates  to  any  estate 
preceding  the  estate  tail.  The  dbtinction  has  been 
often  admitted  between  powers  under  the  statutes  of  uies 
and  conditions  at  common  law,  that  the  former  may  be  de- 
stroyed in  part  or  apportioned,  though  the  latter  cannot 
A  lease  for  years  by  one  who  has  a  power  of  revocatibn 
does  not  suspend  the  power,  but  he  may  revoke  ibr  the 
reversion,  Bullock  v.  Thome,  {c)  And  if  one  having  a 
power,  lease  for  years,  and  levy  a  fine  to  confirm  the  leasee 
the  power  is  not  gone  but  is  suspended  for  the  term.  So^  in 
this  case,  the  power  is  at  all  events  good  as  to  the  previous 
life  estates,  and  the  term  of  500  years.  The  reason  why 
a  recovery  is  said  to  destroy  a  power  is,  that  it  displaces 
the  estate,  but  here  it  does  not  displace  the  estate  tail 
The  donees  of  the  power  are  not  parties  to  the  recovery. 
But,  supposing  Mr.  Bcia>erte  to  have  been  the  donee  of 
the  power,  he  has  done  all  that  every  donee  of  a  power, 

(a)  2  AtA.  587.  {b)  Cro.  Eliz.  718.  (r)  ^ocnr,  615. 

who 
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who  wishes  to  preserve  his  power,  does  in  like  cases. 
Mr.  Botwerie  conveyed  for  the  joint  lives  of  himself  and 
the  tenant  to  the  praecipe  only,  leaving  a  reversion  in 
himself,  according  to  the  general  practice,  and,  as  was 
expressly  done  in  a  marriage  settlement  in  the  family  of 
Lord  Hardwic/cey  settled  by  Mr.  Booth  for  the  purpose 
of  preserving  all  the  powers ;  the  same  practice  is  re- 
commended in  the  note  to  Co.  LHt.  (a) ;  and  it  will  be  at- 
tended with  very  great  inconvenience,  if  this  theory,  which 
has  been  generally  adopted  by  conveyancers,  is  not  to  be 
supported.  This  power  to  Mr.  Botwerie  is  certainly 
appendant,  so  far  as  it  affects  his  own  estate ;  but  it  is  in 
gross  as  it  affects,  and  is  to  take  effect  out  of,  the  estate 
of  others.  The  doctrine  on  this  point  is  very  fully  stated 
in  Edwards  v.  Slater  (i).  The  donee  of  a  power  in  gross 
cannot  destroy  it  by  an  innocent  conveyance,  because,  it 
passes  nothing  but  that  which  he  had  ;  but,  if  tenant  for 
life  convey  by  feoffment,  fine,  or  recovery,  those  convey- 
ances will  work  an  estate  by  wrong,  and  create  and  pass 
an  entire  new  fee.  In  Kingv.  Melling{c)i  Lord  Hale 
says,  **  Here  the  recovery  does  not  only  bar  the  estate, 
but  all  powers  annexed  to  it;  for  the  recompence  in 
value  is  of  such  strong  consideration,  that  it  serves  as 
well  for  rents,  possibilities,  &c  going  out  of  and  depend- 
ing upon  the  land,  as  for  the  land  itself;  So  fines  and 
feoffments  do  ransack  the  whole  estate,  and  pass  or  ex- 
tinguish, &c.  all  rights,  conditions,  powers,  &c.  belonging 
to  the  luid,  as  well  as  the  land  itself."  .  Thus  far  it  is 
admitted,  that  a  recovery  by  donee  of  a  power  in  gross 
bars  the  power,  but  an  innocent  conveyance  does  not. 
Here  Mr.  Bouverie  conveyed  by  lease  and  release  to  the 
tenant  to  the  praecipe,  and  did  not  concur  in  the  re- 
covery, so  that  the  power  is  not  affected;     In  Albam^s 

(a)  ao3  b*  note  94.         (b)  Hard.  410.  (e)  Fent.  %%$• 
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1017^  case  (a)  it  if  said,  that  a  power  may  be  extingiiislicd  fay 
a  release  from  the  donee  to  him  who  halh  an  estate  of 
freehold  in  the  land ;  bat,  in  this  case^  ihe  rdeasee  was 
«^gjj»Ai^,  only  tenant  under  the  lease  for  a  year,  and  had  no  free* 
hold  or  estate,  over  which  the  power  was  to  operate.  In 
Parsems  ▼•  Freeman  (b)  it  is  said,  *'  If  a  conreyanoe  or 
recovery  be  for  a  particular  purpose,  it  shall  revoke  no 
further  than  to  answer  that  purpose." 

As  to  the  question,  whether  the  power  has  been 
destroyed  by  the  indentures  of  lease  and  release  of  De^ 
cember,  1811,  much  of  the  preceding  argument  applies. 
The  intent  is  most  clear.  They  recite  the  former  deeds, 
and  the  intent  of  the  parties  to  confirm  and  corrobocate 
the  estates  for  life  to  Mr.  and  Mrs.  Bowoerie^  and  the 
term  for  500  years.  They  are  indeed  in  of  the  old  uses. 
If  one  seised  of  an  estate  er/Nirf^iiuT^/ia,  convey  by  fine 
or  recovery,  and  limit  the  estate  to  himself  for  life^ 
with  remainder  to  strangers  in  tail,  with  remainder  to 
his  own  right  heirs,  and  the  issue  in  tail  fail,  the  heir  of 
the  settlor  ex  parte  maiemd  will  inherit.  This  shevs 
that  by  the  mere  operation  of  the  assurance  nothing 
is  changed  or  destroyed.  Abbot  v.  Burton  (c),  Co. 
Ldtt.  12»  A.  It  being  clearly  the  intention  of  the  parties 
to  preserve  all  powers,  and  the  conveyance  being  by 
lease,  and  release,  which  does  not  destroy  any  but'  ap- 
pendant powers,  this  is  not  a  case  in  which  the  recovery 
can  be  held  to  destroy  the  powers. 

Arguments  for  the  Defendant.  This  power  is  eitba 
a  conditional  power,  and  therefore  the  title  sucJi  as  a 
purchaser  is  not  bound  to  accept;  or,  if  not^  it  was 
barred  by  the  recovery.  Postponing  the  question,  wbe* 
tfaer  the  power  was  conditional,  the  use  created  by  the 

(tf)  I  Rep.  xxo.  {b)  3  Atk.  741.  (r)  a  SalL  590. 

power 
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power  may  be  considered  a  contingent  shifting  use,  or  a       1817* 
conditional  limitation ;  on  the  execution  of  the  power,  the 
new  uses  take  effect  in  the  place  of  the  former  usee.    A 
shifting  use,  or  a  conditional  limitation,  is  nothing  more 
than  the  substitution  of  new  uses,  ssxd  the  new  uses,  the 
creation  of  which  were  in  this  case  authorised,  might  have 
taken  effect  in  the  same  manner  as  the  uses  which  might 
arise  on  a  limitation  to  A.  in  tail  until  J5.  return  from 
JSome,  and  then  to  C.  /  or  to  ^.  in  tail  so  long  as  a  cer- 
tain tree  should  stand,  and  then  to  C     The  power  is, 
therefore,  gone.    Benson  v.  Hodson  {a)  supports  much 
stronger  doctrine  thui  is  contended  for  here.     Lord 
Hale  there  mentions  a  case  in  which  a  man  made  a  gifi; 
in  tail,  determinable  upon  his  non-payment  of  a  thou- 
sand pounds,  with  remainders  over ;  the  tenant  in  tail, 
before  the  day  of  payment,  suffered  a  recovery,  and  did 
not  pay  the  money ;  yet,  because  he  was  tenant  in  tail 
when  he  suffered  the  recovery,  by  that  he  had  barred 
all.     Wherever  there,  is  a  collateral  condition,  by  which 
the  estate  tail  may  be  defeated,  it  may  be  barred  by  a 
recovery.    Page  v.  Hayvoard.  {b)     But,  it  has  been  said, 
that,  in  this  case,  the  power  must  be  considered  with 
reference  to  the  contents  of  the  deed  creating  it;   by 
which  it  appears  that  the  power  must  necessarily  be 
exercised,  if  at  all,  before  the  estate  tail  could  come  into 
possession.     This  is  too  refined  a  mode  of  considering 
it.     It  here  displaces  entirely  the  old  estates,  and  sub- 
stitutes new  uses ;  and  that  is  the  true  definition  of  a 
shifting  use,  and  being  such,  it  is  barred  by  the  recovery. 
In  Page  v.  Haymard^  there  was  a  condition  annexed  to 
the  estate  tail,  that,  if  the  tenant  in  tail  married  any 
other  person  than  a  Searle,  the  estate  should  go  to  J.  5. ; 
and  it  was  held,  that  she  might  destroy  this  condition 

annexed 
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18) 7«  annexed  to  the  estate  by  suffering  a  recovery  before  Ae 
married.  This  is  a  power  connected  with,  annexed  to» 
and  incidental  to  thb  estate,  not  only  to  the  life  estate^ 
but  to  the  estate  tail  also;  and  therefore  destroyed. 
Those  cases  are  confirmed  by  Lord  Hardwicke  in  Ptdlen 
V.  Ready  {a) ;  and  his  judgment  in  that  case  i^iplies  veiy 
strongly  here.  And  in  NicoUs  v.  Sheffield  (6),  a  shilling 
use  was  held  not  to  be  too  remote,  expressly  on  the 
ground  of  its  being  barrable  by  recovery.  The  sole 
question  here  is  on  the  efiect  and  operatimi  of  this 
recovery,  without  regard  to  the  intention  of  the  parties; 
neither  is  it  material  that  the  parties  have  created  an* 
other  power,  which  may  answer  the  same  purpose.  It 
has  been  said,  that  this  power  can  be  affected  only  so 
&r  as  it  is  appendant,  and  not  so  &r  as  it  is  in  gross. 
That  may  be  true  as  to  innocent  conveyances,  but.  this 
being  by  common  recovery^  the  whole  power  is  swept 
away  and  destroyed,  and  that  by  the  nature  of  the 
assurance.  The  intention  may  operate  as  to  innocent 
conveyances,  but  as  to  a  recovery,  the  strict  rules  of 
law  operate,  and  the  intention  cannot  be  referred  to. 
Here,  therefore,  the  power  cannot  be  apportioned,  bat 
is  wholly  gone.  Besides,  the  conveyance  by  lease  and 
release  destroys  this  power.  What  has  been  said  with 
regard  to  Mr.  Bouverie  having  a  reversion  left  in  hid, 
and  the  power  being  saved  by  this  device^  that  may  be 
true  of  some  powers,  but  not  of  a  power  of  sale  and 
exchange.  If  a  conveyance  of  his  whole  estate  would 
have  vacated  the  power,  a  conveyance  of  a  part  must 
afiect  it.  There  is  no  reservation  of  the  power  ont  of 
the  estate  of  the  freehold  created  by  him.  After  the 
alienation  of  the  greater  part  of  his  estate,  how  can  he 
.execute  a  power  affecting  the  whole?    Then  there  is  a 

dause 
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danse  for  defeasance  on  non-^yment  of  lOO^OOO/.y  anc^       .18 17. 

it  is  said  that  the  party  is,  therefore,  in  of  his  old  use; 

that  position  is  very  doubtfiil,  and  no  authority  has  been 

cited  in  support  of  it.    The  estate  may  be  the  same 

estate;   but  it  by  no   means  follows  that   it   brings 

back  with  it  all  the  old  uses  after  they  have  been 

once  extinct. 

The  next  point  is  as  to  the  efiect  of  the  settlement  of 
1811.  If  the  power  be  not  destroyed  by  the  recovery, 
it  is  released  by  this  settlement.  A  power  may  indeed 
be  given  to  a  person  without  any  estate,  but,  here,  a 
legal  estate  having  been  given  to  the  trustees,  who  are 
to  execute  the  power,  and  they  having  released  their 
legal  estate,  they  have  released  that  wherewith  they 
were  to  execute  the  power*  By  this  settlement,  they  con- 
vey all  the  estates  (subject  to  the  former  uses,  estates^ 
and  powers,)  to  certain  uses  thereby  limited.  As  to 
this  exception,  the  eSect  would  have  been  similar  had 
it  not  been  inserted;  the  parties  could  not  affect  the 
prior  estates,  and  the  insertion  of  it  cannot  influence 
the  decision  of  the  question  now  under  consideration. 
The  intention  of  the  parties  in  this  respect  was  clear  to 
destroy  the  old  power,  and  create  a  new  one.  All  the 
estate  being  in  the  parties,  they  had  full  power  of  doing 
80,  if  they  intended  to  do  it.  Why,  then,  is  their  in- 
tention not  carried  into  effect?  They  never  could  intend 
the  old  powers  of  sale  and  exchange  to  remain  in  force; 
for,  in  the  new  deed,  they  give  new  powers  of  sale  and  ex* 
change.  This  must  be  decisive ;  for  no  reason  can  be 
given  for  the  creation  of  new  powers,  if  the  old  ones 
subsisted.  It  surely  cannot  be  contended,  that  the  whole 
of  this  new  power  is  to  be  struck  out  of  the  deed.  It  is 
also  to  be  observed,  that  the  old  power  is  given  to  the 
heirs  of  the  surviving  trustee;  the  new  power  to  the  exe« 
cutors  or  administrators  of  the  surviving  trustee.     The 

operation 
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1817,       operatioa  of  the  deed  of  1811  was  to    releMe  dys 
power* 

Reply.  This  power  oannot  be  said  to  be  connected 
with  the  estate  tail ;  it  afiects  the  whole  estate  certainly, 
but  it  is  antecedent  to  and  wholly  unconnected  with  die 
estate  tail.  The  estate  created  by  the  execution  of  this 
power  is  clearly  a  shifting  use;  but  it  does  not  taHkm 
that  it  is  therefore  destroyed  by  a  reooYCfy.  A  recofcry 
affiscts  such  shifting  uses  only  as  are  dependoit  or  sob- 
sequent  to  the  estate  tail ;  but  this  is  antecedait  to  it,  and 
therefore  not  afiected.  In  NicoUs  v.  Sh^fflddj  the  jadg> 
meat  of  the  Master  of  the  Rolls  was  piren  with  TeSer- 
ence  to  such  shifting  uses  as  would  arise  after  the  estate 
tail.  In  Page  and  Hayooard^  the  Court  hdd  that  the 
estate  tail  took  e&ct  inunediately,  fmd,  therefiire^  the 
condition  was  dependent  on  the  estate  taiL  Heic^  the 
estate  tail  has  not  yet  taken  effect.  The  doctrine  laid 
down  in  PuUen  ▼•  BeaAf  is  admitted ;  that  is,  that  all 
conditions  and  powers  a&cting  the  estate  tail,  and  aD 
incidents  to  it,  are  destroyed.  But  this  power  is  not 
incidental ;  so  far  from  it,  that,  if  exercised,  it  will  de- 
stroy the  estate  taiL*  Benson  v.  Benson  does  not  go  fur- 
ther than  the  other  cases.  This  power,  if  exercised  at 
all,  must  be  exercised  before  the  estate  tail  is  to  arise; 
and  this  circumstance  is  very  material.  As  to  the  eftct 
of  the  settlement  of  1811,  it  is  argued,  that  beqeiuse  the 
trustees  conveyed  the  lands,  their  power  is  gone ;  but  it  is 
to  be  observed,  that  they  conveyed  conditionally  only,  re- 
serving the  power.  The  utmost  consequence  that  could 
ensue  would  be,  to  .render  the  power  collateral,  or  in 
gross.  As  to  the  intention  to  destroy  the  power,  if  the 
intent  be  taken  into  consideration,  it  must  be  taken  as  it 
is  expressed,  and  the  intent  is  declared  not  to  destroy 
it.    The  parties  have  been  rightly  advised,  and  the 

powers 
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powers  preserved.  .  The  creation  of  a  new  power,  which 
is  to  operate  by  the  act  of  different  persons,  afibrds  nor 
argument  that  the  parties  meant  to  destroy  the  former  «. 

powers.  Haixifax. 

Cur.  adv.  vult.  (a) 

GiBBS  C*  J.  now  delivered  th^  judgment  of  the  Court. 
(After  stating  the  facts  of  the  case,  and  observing  that 
the  powers  and  trusts  created  by  the  deed  of  1788  were 
excepted  out  of  the  recovery  deed  of  181 1.)  This  is  a 
reference  to  the  Court,  not  generally,  but  on  certain 
points  only. 

.  On  the  first  point,  we  are  of  opinion  that  a  convey- 
ance to  a  purchaser  under  the  power  of  sale  in  the  deed 
of  1788,  would  not  be  affected  by  the  event  stated  in 
the  question.  It  is  stipulated  that  the  receipt  of  the 
trustees  shall  be  sufficient,  and  no  subsequent  recovery 
can  affect  it.  This  case  is  very  distinguishable  from 
Doe  dem.  JViUis  v.  Martin.  The  question  there  was, 
whether  money  had  been  honijide  paid  to  the  trustees. 
The  money  had  been  put  into  the  hands  of  an  infant 
in  his  cradle,  and  after  some  ceremony  having  been 
gone  through  with  a  pen,  it  was  taken  out  of  his  hands 
and  paid  over  to  the  tenant  ibr  life.  In  this  case,  we 
are  of  opinion  that  the  receipt  of  the  trustees  is  suffi- 
cient The  next  question  is,  whether  the  power  was 
destroyed  by  the  recovery  of  1 8 1 J  •  It  is  a  naked  power 
in  the  trustees,  to  be  exercised  with  the  consent  of  Mr. 
and  Mrs.  Bouoerict  or  the  survivor.  It  is  said  by  the 
Defendant  that  this  power  was  destroyed  by  the  reco- 
very. This  proposition,  so  contrary  to  justice  and  to 
the  intent  of  the  settlors,  it  is  .incumbent  on  those  who 
contend  for  it,  to  establish  by  principle  or  authority, 

{a)  Nate.  In  the  cue  at  it  clacie  was  not  mentioiitd,  but  it 
stood  in  the  briefs,  the  ioo,eooi^    was  in  the  paper  book. 
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and  fhey  have  done  kieither.  Tbk  is  a  power  antece* 
dent  to  the  estate  tail,  which,  if  ever  it  be  exercbed, 
must  act  6n  the  land  antecedent  to  the  estate  tail,  and 
before  the  estate  tail  can  take  place.  Tliis  power  re- 
mains undisturbed  by  the  recoveiy. 

It  is  said,  that  if  not  destroyed  by  the  reoorery  it 
Was  destroyed  by  the  subsequent  deed,  in  which  die 
trustees  were  granting  parties.  We  hare  modi  doubt 
whether  it  could  be  destroyed  by  the  trustees  joinii^ 
being  a  mere  naked  power;  but  it  is  dear  that  they  did 
fiot  destroy  it.  The  deed  only  operates  on  so  much  of 
the  estate  as  follows,  and  is  dependent  on  the  estate 
tail ;  all  that  is  precedent  to  the  estate  tail  is,  by  the 
very  tertns  of  the  deed,  left  untouched,  and  therefore 
ts  not  destroyed. 

Hie  next  question  is,  whether  a  good  title  can  be 
made  by  Mn  and  Mrs.  Bouverie  under  the  deeds  of 
178B  and  181 1,  or  either  of  them.  It  is  not  necessaiy 
to  say  any  thing  on  the  deed  of  181 1,  because  we  are  of 
bpinion  that  a  good  title  may  be  made  under  the  deed 
of  1788  by  the  trustees.  Supposing  these  to  be  the 
(questions  on  which  the  fate  of  the  cause  depends,  (and  I 
do  not  mean  to  say  that  there  were  any  others,)  we  are 
of  opinion  that  the  PlaintiiFis  entitled  to  recover.  We 
say  that  this  is  the  opinion  of  the  Court,  because  we 
understood  that  my  Brother  DaUast  who  was  unfoite- 
nately  prevented  by  sickness  from  coming  here,  was  of 
the  same  opinion  With  usr 

Judgment  for  the  PlaindC 
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PRINCIPAL  MATTERS 

CONTAINED  IN  THIS  VOLUME. 


ABANDONMENT. 
Ssf  InsukancBi  1.  S. 

ADJUSTMENT. 
See  Insurancs,  1. 

ADMINISTRATOR. 
And  see  Pleading,  5. 

A.  as  administrator  of  JB.,  the  lessee 
of  certain  premises,  took  posses- 
sion of  them  on  B.*s  death,  but 
paid  no  rent.  The  premises  proved 
to  be  unproductive,  and,  after  eight 
months,  A,  made  the  lessor  a  ver- 
bal offer  to  surrender  them.  In  an 
action  brought*  agunst  if.,  in  his 
own  right,  for  rent  due  after  the 
decease  of  jB.  .•  Held,  that  A. 
was  0Ot  chai^aUe.  Bemnmdy, 
Bremridge.  Page  191 


AFFIDAVIT. 
See  Fines  and  Recoveries,  Prac- 
tice or  PASSING,  6,  7.      Prac- 
tice, 1.  4.  6. 14.  21.  27*  30. 

AGENT. 
See  Pbimoipal  and  Agent* 

AGREEMENT. 
See  Freight*  2.     Landlord  and 
Tenant,  2. 

AMENDMENT. 
See  Fines  and  Recoveries,  Prac- 
tice OF  passing 

ANNUITY. 
The  Court  set  aside  the  securities  for 
an  annuity  after  a  lapse  of  six 
years,  for  two  of  which  it  had  been 
paid,  on  the  groqnd  that  die  con- 
sideration money  was  not  the  pro- 
perty of  fV.  as  stated  in  the  secu- 
rities, but  of  C,  and  that  the  name 
of  the  person;  on  whose  behalf  the 
money  was  paid,  was  not  truly  set 
3  M  2  forth 
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ASSETS. 


forth  in  the  receipt  thereon,  C. 
being  aiiTe,  and  having  claimed 
the  conaideration  money  and  the 
annaity  at  his  own.  WilUanu  v. 
John  Pearee  Hoddm  and  Hannah 
Read.  Page  ♦SS 

APPOINTMENT. 
See  Dbyisb,  2.    Powek. 

APPRENTICE. 
See  MoKEY  had  anj>  received,  3. 

ARBITRATOR. 

See  Award- 
arrest. 

And  tee  Ns  Exeat  Regno,  Writ 
OF.     Practice,  23. 

A  •heriff's  officer,  in  execution  of 
meane  process,  peaceably  obtained 
entrance  by  the  outer  door  of  the 
house,  and  followed  the  Defendant 
to  his  bed-room,  who  locked  him 
self  therein,  and  refused  to  open 
the  door,  though  informed  by  the 
officer  of  his  business.  The  officer 
then  waited  in  the  garden  at  the 
back  of  tlie  house  all  night,  and  in 
the  morning  touched  the  Defend- 
ant through  a  broken  pane  of  glass, 
requiring  him  to  surrender,  and 
then  entered  the  room  in  which 
the  Defendant  was,  through  the 
window,  which  the  officer,  in  en- 
tering, further  broke,  and  arrested 
the  Defendant;  Held,  that  the 
officer  was  justified.  Lloyd  v; 
SandUand*.  250 

ASSETS. 
See  Executor. 


ATTACHMENT. 

ASSIGNEE. 
•S^  Bankruptcy,  5.     Covemaet, 
1.7.  Landlord  AKD  Tewakt,  2. 

ASSIGNEES  OF  BANKRUPT. 

See  Bankruptct,  1.  5,  6-  Evi- 
dence, 5.  Money  had  and 
received,  2.  MUTUAI.  Crboit. 
Pleading,  4.  Stoppage  in 
Transitu.    Trover,  2. 

ASSIGNMENT. 
See  Fraudulent  Assignment. 

ASSUMPSIT. 

And  see  Carrier.  Insurance,  1. 
Pleading,  11.  Promissobt 
Note. 

Aswmpiit  in  K.  B.  that  B.  was  in- 
debted  to  A.  in  a  certain  sum  for 
certain  commifision  and  reward 
due  and  of  right  payable  from  B. 
to  i4.,  fur  and  in  respect  of  A^  st 
B*B  request,  having  guaranteed 
the  payment  of  divers  goods  by 
A*  before  then  sold,  as  B.*s  hctae 
to  third  persons,  and  that,  in  con- 
sideration thereof,  B*  afkerwardi 
promised  to  pay  A.  the  said  son. 
Verdict  for  ^•,  and  judgroeat 
thereon. 

The  Court  (Cam.  Scacch.)  affirm- 
ed  the  judgment  on  error.  SoB^ 
V.  Weiss.  Page  371 

ATTACHMENT. 
And  see  Award,  6*     Insoi.vent 

Debtor. 
The  Court  refused  to  make  anile for 
an  attachment  abstohite  i^ainn  A. 

for 


AUCTIONEER. 

for  the  Don-prodoction*  of  inden- 
tures accordijig  to  their  order,  on 
his  swearing  that  he  could  not  com- 
ply with  the  orders  not  having  the 
indentures  in  his  possession;  that 
he  had  never  destroyed  them^  and 
that  he  had  made  dih'genf  search 
for- them,  and  repeatedly  enquired 
for  them,  but  could  find  no  trace 
of  them.    Cooke  v.  Tanmdl, 

Page  131 

ATTORNEY^ 

And  see  Award,  2.    Practice,  4. 

21.    Warrant  of  Attorney. 

An  attorney  had  sent  the  money 
regularly  for  his  certificates  for 
three  years  by  his  clerk,  who  mis- 
applied the  money,  and  failed  to 
purchase  them.  The  Court;  upon 
application  for  his  re-adbaissfon  as 
an  attorney,  granted  a  rule  abso- 
lute, in  the  first  instance,  con- 
ditioned for  the  production  of  the 
Attorney-General*s  consent.  In  re 
James  Winter.  129 

AUCTION. 
See  Auctioneer.    Pleading,  2» 

AUCTIONEER. 

A  purchaser  of  an  estate  by  public 
auction^  deposited  a  sum  with  the 
auctioneer  as  part  of  the  purchase 
money,  until  the  vendor  made  out 
a  good  title,  according  to  the  con- 
ditions of  sale.  No  good  title  was 
made  oat ;  but  the  treaty  was  kept 
open  with  the  auctioneer  for  four 
years  from  the  time  of  the  sale,  and 
jao  demand  had  been  made  on  him 
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for  the  re-payment  of  th^  deposit : 
Held,  that,  in  such  case^  the  auc- 
tioneer is  not  liable  to  tthe  pur- 
chaser for  interest  on  the  deposit 
money.  Leeandjlnotier.v.Munn. 
Pag^^S 

AVERMENT^ 
See  PLtBADJNo,  6.  15,  16. 

AVOWRY. 
See  Distress,  1.    Pleading,  5. 

AWARD. 

ilmffef  Insolvent  Debtor.  Prag* 
TiCE,  33.. 

1.  After  issue  jpined,^  and.notice  of 
trial  given,  a  cause  was  referred. 
It  appeared  doubtful,  on  affidavits, 
whether  the  award  was  made  [de- 
vious or  subsequent  to  a  revocation 
of  the  submission.  The  Court  re- 
fused to  stay  proceedings,  but  left 
the  Defendant  to  plead.the  award. 
Lo/nes  V.  Kermode.  \i/Q 

2.  If,  upon  a  reference  of  actions  in 
this  Court,  and  award  of  a  sum  to 
be  paid  by  each  party,  the  party  ' 
entitled  to  the  larger  sum  sues  in 
the  Court  of  K.  B.,  in  otader  to 
make  the  Defendant's  set-off  sub- 
ject to  tlie  lien  of  his  attorney  for 
his  costo,  this  Court  will  not  in-' 
terf^re  to  enforce  the  set-off,  nor 
will  they  order  the  award  to  be 
delivered  up.    Symonds  v.  Mills. 

526 

3.  The  arbitrator,  to  whom  an  action 
on  the  case  for  a  fraudulent  repre- 
sentation of  the  circumstances  of 
A.  was  referred,  found  that  the 

3  M  3  Defend- 


874 


AWARD. 


Defendaoty  knowing  the  object  of 
the  Plamtifi'  enquiries,  had  omit- 
ted to  state  the  material  facts  of 
the  einstence  of  debts  due  by  A. 
to  him,  and  of  his  holding  A^% 
warrant  of  attorney,  and  that  there- 
fore he  did  not  give  a  fair  repre- 
sentation oi  what  he  knew  con- 
cerning jl.'s  credit;  and  that  the 
Defendant,  although  he  did  not 
mean  to  hold  out  any  induce- 
ment to  the  Plaintifi  to  trust  A.^ 
thereby  misled  the  Plaintifi,  and 
created  in  them  a  false  confidence 
in  the  circumstances  of  A*  The 
'  arbitrator  acquitted  the  Defendant 
of  all  collusion  with  A.i  and  of  all 
fraud  at  the  time  of  making  the 

•  representation,  but  feeling  himself 
compelled  by  adjudged  cases,  which 
he  mentioned*  to  decide  that  the 
knowledge  of  the  falsehood  of  the 
thing  asserted  was  in  itself  fraud 
and  deceit,  he  awarded  in  favour 
of  the  Plaintift.  The  Court  set 
tside  the  award,  on  the  ground 
that  the  arbitrator  had,  on  the  face 
of  it,  acquitted  the  Defendant  of 

*  fraud  and  deceit,  Ames  and  (Hkers 
r.Mihoard.  Pj^  697 

4.  By  the  terms  of  a  reference  to  ar- 
bitration, the  two  arbitrators  were 
to  appoint  an  umpire  before  enter- 

^  ing  into  consideration  of  the  matters 
in  differente,  aiad  to  make  their 
award  before  a  certain  day,  or  such 
time  as  they  or  any  two  of  them 
should  appoint.  The  arbitrators, 
before  appointing  an  umpire,  en- 
l^rged  the  time,  and  afterwards 
held  a  meeting,  at  which  the  parties 
attended :  Held,  that  the  parties, 


being  awai«  tf  tliese  fiMt%  ami 
having  afterwards  attended,  could 
not  now  make  any  objectioo  on 
the  ground  of  the  ciilarge«€fflt  of 
the  time,  having  been  made  befiwe 
the  appointment  of  the  umpire-  la 
the  Matter  of  Hick  aad  Otken. 

Page  694 

5.  Notice  was  given  to  one  of  the 
parties  to  attend  at  a  meeting,  ^ 
the  purpose  of  taking  instmcdooa 
for  an  award,  and  at  that  meeting 
that  party  did  not  attend ;  but  the 
other  party  attended,  aod  w«a  ci- 
amined  jHivately.  On  the  evi- 
dence which  he  Uien  gave,  the 
amount  he  was  to  pay  was  de- 
creased by  the  arbitrators :  Held, 
that  this  private  examination  of  the 
party  in  his  own  favour  was  in- 
correct, and  that  the  award  must 
therefore  be  set  aside.  >^- 

6.  An  action  of  ejectment  was  refer- 
red to  arbitration,  and  the  refer- 
ence,  which  was  confined  to  that 
action,  stated,  that  if  the  arbitrator 
should  award  that  the  Plaintiff  had 
any  cause  of  action,  he  should  have 
costs,  as  in  a  court  of  law.  The 
arbitrator,  by  his  award,  dhrected 
the  Defendant  to  deliver  up  the 
premises,  and  pay  the  coats  of  the 
action,  and  a  sum  of  mon^  to  the 
Plaintiff  for  the  loss  of  r^t  during 
the  time  the  Defendant  held  pos- 
session.  He  also  directed  the 
parties  to  execute  general  mutual 
releases.  On  a  motion  for  an  atp 
tachment  against  tiie  Defaidant 
for  the  sum  awarded  to  the  Plain- 
tiff, held,  that  the  award  was  in 
that  respect  good,  although  the 

arbitrator 
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'  iifbHinrtor  did  not  find  in  terms 
that  the  Plaintiff  bed  any  cause  of 
action ;  and  also,  that  if  the  award 
w«r0  bad  as  to  the  direction  of 
tDutual  rdeases)  that  would  not 
vitiate  jthe  whole  award.  Doe  (km. 
tViOiamv.Bukardt^m.   Page  697 


B 

BAU:^. 
See  Pleading,  6.    Paacticb,  S.  4. 
7-  9.  16-  fS.  29. 

BANKRUPTCY. 

And  see  Evidence,  5.  Lien,  4s 
Mutual  Credit.  Ne  exeat  reg- 
no, Writ  of.  Pleading,  4. 17. 
Practice,  23.  Specific  Appro- 
priation. Stoppage  in  Tran- 
situ.   Trespass,  2.    Venue. 

1.  Goods  were  sent  from  «/.  G.  in 
London  to  M^  at  Sunderland^  ac- 
companied with  a  letter  expressing 
a  hope  that  some  of  the  articles 
would  be  approved  of,  and  desiring 
to  have  those  articles  which  were 
not  approved  of  returned  as  speed- 
ily as  possible.  The  letter  con- 
tained an  invoioe,  headed,  **Mr. 
Af.  bought  of  J.  G.,"  wherein  the 
prices  of  the  articles  were  set  down, 
but  not  carried  out.  On  the  even* 
ing  of  the  day  of  the  arrival  of  this 
letter  and  t^iese  goods  at  Sunder* 
iandf  the  effects  of  Jtf.  were  seized 
under  e^fi^fa. ;  and  on  the  foUow- 
ing  morning  his  shop  was  shut  by 
the  sheriff,  and  never  re-<^pened. 


In  an  action  of  iroioeir  for  these 
goods,  brought  by  J.  G.  against 
the  assignees  o£M»y  who  had  been 
made  bankrupt:  Held,  that  the 
gofods  did  not  pass  to  the  assignees 
under  the  stat.  21  Jac.  1.  c.  19. 
$.  1  !•  Gibson  y.  Bray  and  Another^ 
Assignees  ofMarkham  a  Banhrupi* 
Page  76 

2.  The  acceptor  of  a  bill  of  exchange, 
which  is  drawn  and  accepted  after 
the  issuing  of  a  commission  of 
bankrupt,  but  before  the  commis- 
sion is  opened  or  appears  in  the 
Gazeitey  is  not  protected  by  the 
Stat.  1  James  1.,  although  he  has 
not  any  knowledge  of  the  bank- 
ruptcy or  of  the  issuing  of  the  com- 
mission, and  pays  the  bill  to  a 
bonajide  holder;  for  the  statutes 
46  G.  3.  aod  4-9  G.  3.  declare  the 
issuing  of  the  commission  to  be 
sufficient  notice  of  a  prior  act  of 
bankruptcy.  Brooks^  Assignee  of 
Carbutt,  v«  Soeaerby  and  Another* 

165 

3.  A  prior  commission  of  bankrupt, 
which  has  never  been  acted  upon 
or  superseded,  not  being  in  legal 
operation,  does  not  invalidate  a 
subsequent  commission.  Where 
such  prior  commission  was  pro- 
duced for  the  purpose  of  proving 
notice  of  an  act  of  bankruptcy  i 
Held,  that  it  was  not  necessary  to 
shew  that  notliing  had  been  done 
under  it ;  it  is  for  the  party  raiung 
the  objection  to  prove  the  prior 
commission  to  be  in  legal  operation. 
Warner  and  Another^  Assignees  of 
PeUonne  a  Bankrupt,  v.  Barbef* 

176 
3  M  4  4.  A. 
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4.  if.  and  JET.  were  partners.  A.com- 
mhted  an  act  of  bankruptcy,  and 
afterwards,  but  before  the  bank- 
ruptcy of  B*f  the  sheriff  seized 

,goods  which *had  bdonged  to  A. 
and  B.f  under  an  e]UN:ution  against 
them:  Held,  that  the  assignees  of 
A.  and  A,  under  a  joint  commis- 
•iony  could  not,  suing  as  such,  re- 
cover il/s  share  of  the  property 
therein*  Hogg  and  Another^  As^ 
signees  of  Dixon  and  Hechnann^ 
Bankrupts,  v.  Bridges  and  Another. 
Page  ^00 

5.  The  Phuntiff,  a  lessee,  assigned 
his  term  to  the  Defendant,  who 
thereupon  gave  to  the  Plaintiff  a 
bond  to  indemnify  him  against  the 
rent  and  covenants  in  the  lease. 
The  bond  was  forfeited ;  the  De- 
fendant afterwards  became  bank- 
rupt, and  the  assignee  accepted 
the  lease :  Held,  that  the  PlainUff 
could  recover  on  the  bond^  as  he 
Iiad  not  actually  made  any  pay< 
ment  before  the  bankruptcy,  and 
was  therefore  unable  to  prove 
tinder  the  commission ;  and  as  the 
Court  considered  the  stat.  49  G*  S. 
c.  121*  s*  19.  not  to  apply  to  col- 
lateral securities,  or  to  an  assignee, 
but  to  be  confined  to  the  case  of  a 
lessee.     Young  v.  Taylor,        315 

6«  A  lease  of  an  under-tenant,  by  the 
Ittsignees  of  a  bankrupt,  does  not 
amount  to  an  acceptance  by  them 
of  the  original  lease.  Hill  v. 
Dobie.  325 

7.  If  a  sheriff  legally  take  goods  in 
execution,  the  proprietor  whereof 
afterwards  becomes  a  bankrupt, 
and  the  sheriff  sells  at  one  time, 


after  the  bankn^Ccy,  eBeagh  to 
satisQr  both  that  execoUonand  also 
another  execution,  which,    b^iug 
delivered  to  him  after  die  bitok- 
ruptcy,  is  void,  die  bankrvqit's  as- 
signees may  recover  in  trover  for 
sudi  of  the  goods  as  were  sold 
after  the  sheriff  had  raised  money 
enough  to  satisfy  the  first  exe» 
cution.      Stead  amd  Otkers^  As- 
signees  of  Moorkouse  v.  Gaeco^nc 
PageS9:i 
8.  To  assumpsit  for  money  paid,  the 
Defendant  pleaded  his  bankruptcy 
and  certificate,  and  Uiat  the  Plain- 
tiff, before  the  issuing  of  the  com- 
mission, was  surety  for  the  De- 
fendant's debt,  and  that  the  money 
paid  was  paid  by  the  Plaintiff  as 
his  surety,  after  the  issuing  of  the 
commission,    and   before    a  final 
dividend.      Replication,  that  the 
Phuntiff,  before  issuing  the  com- 
mission, was  surety  to  «/.  fior  the 
Defendant,    that   the    Defendant 
should  perform  articles  of  agree- 
ment, by  which  an  annual  rent  was 
to  be  paid  by  the  Defendant ;  that 
after  his  bankruptcy,  rent  became 
due  by  the  Defendant,  and  that  the 
money  was  paid  by  the  Plaintiff  as 
the  Defendant's  surety,  by  reason 
of  the  Defendant's  non-payment, 
and  for  the  costs  of  an  action  by 
J.  against  the  Plaintiff  as  surety : 
Held,  on  demurrer,  that  the  Plain- 
tiff was  not  surety  for,  or  Kable  to 
a  debt  due  at  the  time  of  issuing 
the  commission ;  that  he  was  there- 
fore, not  within  the  eighth  sectioa 
of  the  49  G.S.  c.  121.    AtDougel 
V.  Paton.  564 

9.  A 


BANKRUPTCY. 

9.  A  bill  of  eicbange»  drawn  by  A 
for  98L  U««>  was  diahonoured,  and 
dul J  protested.  A .  afterwards  be- 
came bankrupt,  and  the  interest  on 
the  bill  amounted  to  1/.  17f  •  at  the 
time  of  the  issuing  of  the  commis- 
sion :  Held,  that  this  interest  could 
not  be  added  to  the  principal  so  as 
to  form  a  good  and  sufficient  pe- 
titioning creditor's  debt  on  which 
to  found  the  commission  of  bank- 
rupt against  A.  In  the  Matter  of 
Samiroak  Burgess.  Page  660 

10.  Two  partners  in  trade  left  their 
shop,  stating  their  purpose  to  be 
to  get  some  bills  discounted,  or  to 
get  some  means  to  satisfy  demands ; 
and  told  their  shopman,  if  any 
creditor  called,  to  make  some  ex- 
cuse. On  the  next  day  the  shop- 
man, without  further  authority,  de- 
nied them,  although  at  home,  to  a 
creditor,  who  had  called  on  the 
preceding  day,  when  they  were 
also  denied.  No  evidence  of  any 
attempt  to  get  bills  discounted  was 
offered:  Held,  that  the  jury  had 
rightly  considered  their  intention 
in  learmg  the  shop  to  be  to  delay 
creditors.  Deffle  v.  Desanges  and 
Anatkern  671 

IK  Where  a  party  was  described  in 
a  commission  of  bankrupt  as  a 
dealer  in  a  particular  trade,  and 
the  evidence  of  dealing  was  in  a 
diffisrent  trade,  the  Court  allowed 
a  new  trial  on  the  ground  of  sur- 
prize.   Hale  V.  Small  and  Others. 

730 

12.  Held,  that  a  payment  of  a  debt 
to  a  bankrupt  after  the  issuing  of 
the  commission,  though  made  wilh- 


BILL  OF  EXCHANGE.    877 

oot  actiud  knowledge  of  the  com- 
mission, is  not  protected  under  the 
slat.  1  James  1.  c.  15.  s.  14.,  the 
issuing  of  the  commission  being 
considered  of  itself  notice  to  all 
the  world  of  a  prior  act  of  bank* 
ruptcy.  Brookst  Assignee  of  Car- 
butt  a  Bankrupt^  v*  Sotoerby  and 
Another.  Page  783 

BARON  AND  FEME. 

And  see  Finks  and  Rkcovbribs* 
Practice  of  Passing,  27.  Mar- 
RiAGX.    Practice,  30. 

Where,  on  the  separation  of  husband 
and  wife,  the  husband  by  deed 
absolutely  transfers  to  trustees  for 
tlie  wife  certain  personal  property, 
no  longer  to  be  liable  to  his  inter- 
ference; in  an  action  against  the 
husband  for  a  debt  subsequently 
contracted  by  the  wife,  the  De- 
fendant must  shew  that  the  trustees 
gave  effect  to  the  deed  by  taking 
possession.    Burrett  v.  Booty.  343 

BARRATRY. 
See  Insurance,  2. 

BASTARDY  BOND. 
See  Pleading,  SO. 

BILL  OF  EXCHANGE. 
And  see  Bankruptcy,  2.  9.     Mu- 
tual Credit.    Partneksbip,  L 
Pleading,  17. 

1.  Trover  will  lie  for  bills  of  exchange 
indorsed  to  an  agent  of  the  Plain- 
tift  or  order^  their  account^  and 
deposited  with  the  Defendants  by 

such 


9n  BILL  OF  EXCHANGE. 

mA  mmi,  m  m  ■eeuri^  for  past 
anA  future  mirmoe^  by  the  De- 
fendlttta  to  him.  TretiUd  nd 
WmrtM  ▼•  Bturandon  and  Another. 
Page  100 
%  The  DefaMkmt  drew  a  bill  of  ex- 
chiage  on  A^  winch  A.  accepted, 
psjriile  to  the  order  of  £.»  idio 
mdoned  it  to  the  PhuntifiB.  On 
the  dishonour  of  the  biUy  the  Rain- 
tift  brought  their  actioo  against 
the  Defendant,  the  bill  being  then 
held  by  the  Plamtiib  at  agents  of 
B*  A  fonner  bill  had  been  drawn 
by  the  Defimdant  on  C,  which,  at 
die  timetif  its  didionour,  was  held 
by  2X9  who  UkA  it  iq»,  and,  having 
atnick  out  his  indorsement,  sent  it 
to  jB.  to  be  forwarded  to  F.,  for 
Aepurpose  ofreoriving  the  amount 
irom  the  Defendant  F.  indorsed 
it,  being  then  overdue  to  B.,  for  a 
valuable  consideration.  B*  de. 
manded  payment  from  the  Defend- 
ant, who  drew  the  bill  in  question, 
as  a  substitution  for  the  former 
bill,  and  delivered  it  to  B.  Before 
this  hitter  bfll  became  due,  D. 
gave  the  Defendant  notice  not  to 
pay  it:  Held,  that  this  latter  bill 
was  the  proper^  of  D^  and  that 
the  Plaintiib  were  not  entitled  to 
recover  the  amount  of  it  from  the 
Defendant.     Lee  and  Aneiker  v. 

S.  An  instrument  was  drawn^  payable 

.  to  the  drawer  or  his  order  at  a  par^ 
ticuhur  place,  without  being  ad- 

.  dressed  to  any  persott  by  name, 
and  was  afterwards  accepted  by 
the  person  reridiog  at  thfe  place 
where  it  was  made  payaUe :  Hdd, 

.  that  the  acceptor  was  liable  in  an 


pHURCHWARDEN. 


Wilofezdiange.    GmyT. 

BOND. 
SsePuADivG,   1.    WAmmAVT  or 
Attorvbt,  S.    Stamp. 

BREWERS. 
See  Deed. 

BRHXSE. 

See  CovswAHT,  5. 

BROKER. 
See  Damaobs,    Likh,  L  4& 


CAPTURE. 
See  Iksurancb,  1.    PaiSB. 

CARRIER. 

Awd  ue  Warbhousbkav. 

In  an  action  of  osmniipid  agauMt  a 
carrier,  evidence  to  prove  negli- 
gence is  admissible,  and  a  grsss 
neglect  will  defeat  the  usual  notice 
given  by  earners  for  the  pmpoie 
of  limiting  their  responsibility* 
Amttv.HomemtfOrtm.     144 

CERTIFICATE. 
See  Bankruptcy,  8. 

CHURCHWARDEN. 
And  tee  Mokbt  bad  and  bbgbivbd. 
A  fkurmer  furnished  the  produce  of 
hb  land  to  the  poor  of  the  panifc 
of  which  he  was  duBdnnvrdeB,st 
afiurmaiketpfice:  Hel^thatte 
was  liable  to  penalties,  under  febe 

sUC 


COSTS. 


COVENANT. 


S79 


Mat. 5S G4$^€»  157.  t.6«    P&pe  v. 

CLERK  OF  THE  PEACE. 
See  C0VBNAVT9  5. 

COMMISSION. 
See  Prize. 

COMMISSION  OF  BANKRUPT. 

See  Bankbuptcy,  2,  5,  4,  5.  8,  9. 
11, 12. 

COMMISSIONERS. 
See  Sewxrs. 

CONSIDERATION. 

See  Annuity.  Assumpsit.  Frau- 
dulent Assignment.  Guaran- 
tee. Infant.  Money  had  and 
received,  8. 

CONTEMPT. 
See  Insolvent  Debtor. 

CONTRACT. 
See  AucTiONBBR.      Plbadino»  2. 
Vendor  and  Vendee. 

CONVEYANCE. 
See  Crown  Grant. 

COSTS. 

And  see  Awabd,  5.  Insolvent 
Debtor.  Practicr»  4.  18.  28. 
31.84,85. 

1.  Aisumpeii  on  a  promuttory  note 
drawn  by  A.^  testator  of  Drfend- 
ant,  payable  to  Plaintiff  B.  IMeas, 
non  anumpsitf  Staktte  qf  Limit' 
atioHSt  and  plenS  admmiatranU. 
The  two  first  issues  were  found  for 
tl^Plaintift;  the  last  for  the  De- 
fendanu.    The  protbonotary  gave 


the  Phuatia  costs  on  Ae  whole 
and  fihefo^h;  to  the  Defendanto 
he  gave  costs  on  th^  third  plea 
only.  On  a  motion  that  the  pro- 
tbonotary review  his  taxation,  held» 
that  the  Defendant  having  esta- 
blished an  absolute  bar,  was  entitled 
to  the  j9o«fed  and  the  general  costs ; 
and  that  the  protbonotary  must  re- 
view his  taxation.  lU^  and  Wife^ 
EspeoitriXi  v.  iPtftff  and  Wife^  Ext^ 
ciOrix.  Page  129 

2.  Trespass  against  two  Defendants: 
one  suffered  judgment  by  defindt, 
and  a  writ  of  enquiry  was  executed 
against  him.  The  Plamtiff  catered 
a  nMe  prosequi  as  to  the  other, 
who»  after  a  lapse  of  two  years,  was 
held  to  be  entitled  to  costs»  under 
the  statute  SJStts.  c.2.  s.2.  Jack- 
son  V.  Lady  Chambers  atul  Ames. 

643 

COVENANT. 

And  see  Libn,  2.  Plbading^  8. 10. 
18.  21. 

1.  A  term  for  years  was  limited  to 
A.f  the  Plaintiff's  testator,  lor  se- 
curing a  sum  of  money,  and  the 
Defendant,  in  the  mortgage-deed, 
covenanted  with  A.,  his  executors, 
administrators,  and  assigns,  to  pay 
the  money  at  a  certam  day;  i^r 
thatday,  il.died,havingbequeathed 
to  the  Plaintiff  the  sum  so  secured, 
and  appomted  the  Plaintiff  and  an- 
oAer  his  executors.  The  co-exe- 
cutor assented  to  the  bequest.  In 
an  action  on  the  covenant,  brought 
by  the  Plaintiff  in  his  own  right: 
Held,  that  he  was  not  entitled  to 
sue  as  assignee ;  first,  because  the 
covenant 


S80 


COVENANT. 


cofCDntwasiiierdypenonal;  and, 
secondly,  because  the  breach  oc- 
curred in  the  testator's  lifetime. 
Cankam  t.  Rutt.  Page  227 

i.  If  the  bterest  of  covenantees  be 
sereral*  Aej  may  maintain  several 
actions,  although  the  language  of 
the  covenant  be  that  of  a  joint  co^ 
^eaoBnUJamay^EmeiyiiHd  Ctudde, 

UB 

S.  Interest  allowed  on  the  affirmance 
of  a  judgment,  in  an  action  for 
breach  of  covenant  for  non-pay- 
ment  of  purchase-money,,  on  the 
whole  sum  recovered  below,  and 
from  the  date  of  the-judgment  be- 
low, notwithstanding  an  express 
agreement  between  the  parties,  that 
part  only  of  the  sum  recovered 
should  bear  interest*  »&• 

4.  The  assignor  of  a  term  covenanted 
that  he  had  not  at  any  time  done 
any  act  whereby  the  premises  as- 
signed could  be  encumbered ;  and 
that,  notwithstanding  any  such  act, 
the  lease  was  a  good  and  subsisting 
lease,  and  that  the  Defendant,  at 
the  time  of  executing  the  assign- 
ment, had  in  himself  good  right  to 
assign  the  premises  in  manner  aforC' 
aaid:  Held,  that  the  covenant  that 
the  assignor  had  good  right  to 
assign,  was  qualified  and  restrained 
to  his  own  acts  only*  Foord  v. 
Wihon.  543 

5«  An  act  of  parliament  empowered 
justices  in  quarter  sessions  assem- 
bled, or  at  any  adjournment  of  the 
same,  to  build,  or  order  to  be 
built,  a  bridge,  and  enacted  that 
they  might  contract  for  the  build- 
ing.of  the  same;  and  th^  every 
contractor  for  such  work  should 


give.toacient  secndgr fiirtiie dne 
performance  of  his  coiitraot  to  the 
clerk  of  the  peace;  and  that  the 
said  justices  at  any  general  quarter 
session,  or  adjournment  of  the  saaw, 
night  appoint  such  of  die  jna- 
tices  as  they  should  think  fit  to  su- 
perintend the  building,  &c  The 
expenses  were  to  be  provided  for 
out  of  the  county  rate ;  and  it  was 
enacted  that,  in  all  actions  or  pro- 
ceedings at  law,  the  said  justices 
might  sue  or  be  sued  in  the  name 
of  the  derk  of  the  peace;  and  that 
no  action  should  abate  by  the  death 
of  any  such  clerk,  but  that  the 
derk  of  the  peace  for  the  time 
being  should  always  be  deemed  the 
plaintifl^  &C,  defendant,  or  re- 
spondent, in  ^1  such  actions,  Ac 
or  proceedings  at  law  respectivdy ; 
and  it  wsa  provided  that  every 
such  clerk  of  the  peace  should  be 
reimbursed  all  damages,  &c.,  and 
expenses  which  he  should  have 
paid,  or  be  subject  or  liable  to  on 
account  thereof,  out  of  the  money 
to  be  raised  by  virtue  of  the  act. 
The  Plmntiff  covenanted  with  the 
Defendants,  who  were  the  superin- 
tending justices,  and  were  de- 
scribed in  the  indenture  as  the 
major  part  of  the  justices  aasemUed 
at  the  general  quarter  sessions,  to 
build  the  bridge;  and  the  Defend* 
wits  covenanted,  that  they,  or  the 
treasurer  for  the  county,  should 
pay  him  a  certain  sum  by  instal- 
ments. The  Plaintiff  having  de- 
clared in  covenant  against  the  De- 
fendants for  the  non-payment  of 
two  instalments:  -Held,  that  the 
Defendants  were  not  liaMe;  and 

that 


COVENANT. 


DAMAGES. 


B81 


that  the  remedy  given  by  the  sta* 
tute  was  against  the  clerk  of  the 
^  peace.  Allen  v.  WaUegrave. 

PageS66 
6»  By  charter-party  between  the  ship* 
owner  and  freigbtersy    the    ship- 
owner  covenanted  to  take  on  board 
six  pipes  of  brandy  at  Havre^  and 
therewitli  proceed  to  Terciera^  and 
there  take  on  board  a  complete 
cargo  of  fruit  or  other  goods,  as 
the  freighters  might  think  fit,  and 
proceed  to  London  or  Bristol,  as 
might  be  ordered  by  the  freighters, 
and  there  make  a  right  and  true 
delivery  of  the  fruit,  &c. ;  and  the 
freighters  covenanted  to  pay  cer- 
tain freight  for  the  frait  and  the 
brandy,  the  freight  of  brandy,  &c» 
to  be  taken  out  in  fruit  at  Tereiera, 
and  guaranteed  the  ship  a  full  cargo 
home :  Held,  that  the  covenant  to 
take  the  brandy  to  Tereiera  was 
not  a  condition  precedent,  but  a 
distinct  and  independent  covenant. 
And,  therefore,  the  owner,  in  an 
action  of  covenant  on  the  charter- 
party  against  the  freighters  for  not 
putting  a  full  cargo  of  fruit  on 
board  at  Tereiera,  having  averred 
general  performance,  the  declar- 
ation was  held  good  on  demurrer. 
FothergUl  v.  Walton  and  Another. 

576 

7.  The  assignee  of  an  assignee  of  a 
lessee  of  a  term  for  years  may 
maintain  an  action  upon  a  covenant 
for  quiet  enjoyment,  entered  into 
by  the  lessee  with  the  first  assignee 
and  his  assigns  upon  the  assignment 
of  the  term  to  him.  Lewis  r.Camp' 
bell.  715 


CROWN  GRANT. 
1.  Held,  that  a  reversion  to  the  crown, 
expectant  on  the  determioatioD  of 
an  estate  tail,  granted  by  the  crown 
to  a  subject  for  services,  was  not 
barred  by  either  of  two  private  acts 
of    parliament   which   had   been 
passed  for  confirming  a  settlement 
of  the  estate  made  by  the  tenant 
in  tail*  which  settlement  purported 
to  bar  such   reversion;    both  of 
those  acts  containing  an  express 
saving  of  the  rights  of  the  crown, 
but  neither  of  them  naming  the 
crown  in  the  body  of  the  act;  and 
the  second  act  vesting  part  of  the 
settled  estate  in  trustees  for  sale, 
with  directions  to  purchase,  other 
lands  with  the  produce  .of  such 
sale,  to  be  settled,  in  lieu  of  the 
lands  sold,  to  the  same  uses  as  ex- 
pressed in  the  former  act.    Mif/brd 
yr.ElUott.  Page  I 

2.  It  was  also  held,  that  the  trustees 
could  not  pass  a  fee  simple  in  the 
settled  lands,  which  they  had  sold 
under  the  second  act,  in  conformity 
to  the  powers  therein  given  to 
them.  ib. 

CHARTER-PARTY. 
Sm  Covenant,  6.  Freight.  Lien, 
2,  3.    Pleading,  10. 


D 

DAMAGES. 
A»  having  a  commiaiion  from  B.  to 
ship  tobaccoi  employed  C  as  his 

broker. 


8M 


DEED. 


DEVISE. 


brokeri  and  directed  him  to  buy 
PcfioRko  uAaec&qftheieti  quality. 
C.  bought  tobficco  and  shipped  it 
to  Bf  and  deliTeved  liit  IxHight- 
note  to  il*rin  wliich  the  tobacco 
waidescnl>ed  as  Povio  lUootooocco 
only.  J3«  finding  the  tobacco  to 
bo  TOry  bad»  rtfiisad  to  accept  it, 
and  brought  an  action  against  A. 
and  recovered:  Held,  that  an 
action  lay  by  A.  against  C,  and 
thai  il.'s  acceptance  of  the  bought- 
noto  was  not  a  waiver  of  ins  di- 
rectiona  as  to  quality,  and  that  the 
proper  measure  of  damages  was, 
not  the  mere  difierenee  in  price 
between  the  two  kinds  of  tobacco, 
but  the  amount  of  the  damages 
and  costs  recovered  in  the  action 
by  B*  against  A.  Maimoarmg  v. 
Brandon  and  Another.     Page  202 

DEBT. 
See  Bankruptcy,  8.    Pleading,  1 . 

DEED. 

And  tee  Crown  Grant. 

A  condition  in  a  deed  of  composition, 
that  a  publican  shall  continue  to 
deal  for  twelve  years  with  his  cre- 
ditors in  the  artides  of  their  re- 
spective trades,  may  be  valid.  But 
it  is  qualified  by  the  implied  con- 
dition, that  their  articles  shall  be 
good  and  marketable.  Contracts 
by  which  brewers  bind  publicans 
to  deal  with  them  are  not  to  be 
favoured,  as  tending  to  prejudice 
the  health  of  the  subject.  I%om» 
ton  and  Others  v.  SherraH. 


DftPOSIT. 

See  Auctioneer.  Bill  op  Ex- 
CRANOB,  1.  Mutual  Credit. 
Pleading,  2.    Practice,  23. 

DEPUTED  MARINER. 
See  Prize. 

DEVISE. 

1.  A.  devised  lands  to  6.  H*,  the 
eldest  son  of  «/.  H.,  for  life ;  re- 
mainder to  his  issue ;  remainder  to 
&  //.,  the  eecand  son  of  j:  H^  for 
life;  remainder  to  his  issue;  le^ 
mainder  to  J.  H.,  the  third  son  of 
J.  H.t  for  life;  remainder  to  his 
issue;  with  divers  remainders  over. 
J.  H*  was  thcMMMM/son,  and  S*  H. 
the  third  wao£  J.  H.f  Held,  that 
S.  H.  became  entitled  on  the  death 
of  G.  if.  without  issue.  Dae  on 
the  joint  demise  qf  Le  Chevalier 
and  his  Wife^  and  on  his  separate 
demise,  v.  Huthtoaite  and  Another, 
Pi«v906 

8.  Real  estate  was  devised  to  A.  L. 
and  her  assigns  for  life,  in  caaesbe 
should  continue  unmarried*  and, 
after  her  decease  unto  such  per- 
sons as  she  should  appoint,  and  in 
de&uit  of  appointment,  then  over 
to  other  persons ;  and  the  testator 
declared  that,  in  case  H.  L.  should 
marry  in  the  lifetime  of  his  wife 
with  her  oonsefit,  or  after  the  death 
of  his  wife  with  the  consent  of  two 
persons  mentioned  in  his  will,  or 
the  survivor  of  them,  H.  L,  and 
her  assigns  dmuld  h<M  the  same 
real  estate  in  such  manner  as  she 
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sheuld  have  done  if  she  had  con- 
tinned  unmarried.  After  the  disath 
as  well  of  the  testator's  wife,  as  Also 
of  the  two  persons  so  mentioned 
in  his  wilU  and  above  twenty  years 
since,  H.  L*  married  R.  A.^  who 
also  died  in  die  lifetime  of  H.  L.  •* 
Held,  that  the  estate  for  life  in 
H.  L.  was  become  absolute,  ftnd 
that  she  could  then*  execute  the 
power  of  appointment.  Aidabk 
r.Riee.  PageW9 

9.  Devise  to  B.  F.  for  life ;  remlun- 
der  to  the  second,  third,  fourth, 
and  other  sons  of  B.  F.,  except  the 
first  or  ddeH  son,  in  tail  male  suc- 
cessively ;  remainder  to  F.  S.    B* 
F.  had  no  issue  at  the  time  of  the 
decease  of  the  testatrix,  but  after- 
wards had  four  sons,  of  whom  the 
second  and  third  were  living  at  the 
same  time,  and  the  second  and 
fourth  were  also  living  at  the  same 
time ;  but  at  the  decease  of  ^.  JF., 
the  fourth  son  only  was  living: 
Held,  that  the  remainder  to  the 
second  and  other  sons  of  B»  JP., 
except  the  first  or  eldest  son  was 
vest^,  upon  B.  F.  having  two  sons 
living  at  the  same  time,  and  was 
not  subject  to  be  divested  by  sub- 
sequent events,  and  consequently 
that  the  fourth  and  only  surviving 
son  of  B.  F.  took  an '  estate  tail 
under  the  devise.    By  four  judges 
against  two,  Graham  B.and  Wood  B. 
dissentient.    Driver  on  demise  of 
Frank  Franks  Esq^  v.  The  Reverend 
Edward  Frank.  468 

4.  A  will  is  revoked  4>y  a  subsequent 
fine ;  and  where  a  testator,  by  his 
will,  devised   his   estates    to   his, 


eldest  son  and  his  issue  in  tail,  and 
afterwards  by  a  codicil,  (reciting 
that,  since  making  his  will,  certain 
other  estates  had  been  devised  by 
the  brother  of  the  testator  to  him 
for  lifi^  with  remainder  to  his  (the 
testator's)  children  and  their  issue,) 
revoked  the  devise  of  the  estates 
mentioned  in  his  will  to  his  eldest 
son,  and  declared  that  a  proviso 
contained  in  his  will  should  be  ex- 
tended so  as  to  comprehend  the 
estates  limited  by  the  will  .of  his 
brother,  and  to  prevent  the  estates 
settled  by  the  will  of  the  testator 
from  going  with  the  estates  limited 
by  the  will  of  his  brother :  It  was 
held,  that  the  codicil  did  not  oper- 
ate as  a  republication  of  his  will, 
qor  as  a  devise  by  implication  or 
confirmation  of  the  devise  of  the 
lands  comprised  in  the  will  of  the 
brother.    Parker  and  Another  v. 
Biscoe.  Page  699 

DILAPIDATIONS. 

In  an  action  for  dilapidations  by  a 
vicar  against  his  predecessor,  the 
Plaintiff  declared  that  the  Defend- 
ant was  seised  of  the  premises  in 
question  in  right  of  his  vicarage. 
The  premises  were  copyhold,  and 
were  devised  to  the  master  and 
senior  fellows  of  Trinity  college, 
Ckimbridgef  in  trust,  to  permit  the 
vicar  for  the  time  being  to  receive 
the  rents  and  profits  (the  charges 
to  the  lord,  and  expenses  for  ne- 
cessary reparations,  being  first  de- 
ducted): Held,  that,  as  there  was 
no  seisin  in  the  vicar,  the  Plaintifif 

could 


MSTRESS. 

could   not  ^Bl«ult•ia  Uils  acdon* 

Braume,  Clerk,  v.  Ranuden^  D-D. 

Page559 

DISTRESS. 
Jmf  5M  Lakdlord  awd  Tsvaht. 

1.  Replevin.  Tlie  Defendant  avowed 
Ihe  taking,  as  ovcraecr  off  the  poor, 
under  slat.  45  ERz.  by  virtue  of  a 
distress  warrant  for  an  aggregate 
-sum  due  on  seven  several  rates, 
wx  of  which  were  confirmed  on 
appeal  on  the  ground  of  the  ap- 
pellant not  being  m  sufficient  timei 
the  other  being  then  quashed  by 
consent.  It  did  not  appear  that 
any  precise  demand  had  been  made 
previously  to  the  issuing  of  the 
warrant.  The. jury  found  a  ver- 
dict for  the  Defendant  for  the  ag- 
gregate sum  of  the  six  rates,  de- 
ducting the  amount  of  the  other. 
The  Court  set  aside  this  verdict, 
and  directed  a  verdict  for  the  plain- 
tiff, holding  that  this  case  was  to 
be  distinguished  from  the  case  of 
a  distress  for  rent,  and  that  a  pre- 
cise demand  was  necessary  previ- 
ous to  the  issuing  of  the  warrant 
of  distress,  cootrarjr  to  the  opinion 
of  Wood  B.,  before  whom  tlie  cause 
was  tried.  Hurretl  v.  Wink.       869 

2.  Hurrell  was  rated  to  the  poor  of 
R.  In  the  first  rate,  afler  the 
statement  of  the  rental,  the  de- 
scription was  ''  late  HurrelTst  now 

;*'  and  in  the  subsequent 

rates,  *'\ate  Samuel  Hurrell:''  Held 
sufficient  by  Wood  B.  at  Nisi  Prius. 

ib. 

3.  Trees,  shrubsi  and  plants,  growing 


DISTRINGAS. 

in  a  nanery-groinidy  canDot  be  dis- 
trained for  rent.  Clark  amd  An^ 
other  V.  Gatkarth.  Page  431 

4.  The  word  '<  product,**  in  the 
8th  section  of  staL  11  G.  2.  c  !&» 
applies  only  to  audi  products  of 
the  land  as  are  subject  to  the  pro- 
cess of  becoming  ripe,  aiid  of  bong 
cut,  gathered,  made,  and  laid  up, 
when  ripe*  <&• 

5.  A  landlord  cannot  diataia  for  rent 
trees  growing  in  anursery-grooDd. 
Clark  ami  Anoikerw.Calveri.  748 

DISTKINGAS. 
And  see  Pjlactics,  SO. 

1,  The  Court  granted  a  dlu^TMigtfi  on 
afidaviu,  stating,  that  it  was  be- 
lieved that  the  Defendant  ab- 
sconded to  avoid  process,  that  re- 

'  peated  applicatioos  had  been  made 
at  his  house,  and  no  satiafiurtoiy 
answer  had  ever  been  given  to  the 
enquiry  as  to  the  time  of  his  com- 
ing home;  and  that,  on  learning 
that  the  business  of  the  applicant 
was  to  serve  the  Defendant  with 
process,  the  persons  at  the  house 
treated  him  with  derision,  Wat- 
more  V.  Bruce*  SI 

2.  The  Court  refused  a  distringas  on 
affidavit,  stating  that  it  was  believed 
the  Defendant  kept  out  of  the  way 
to  avoid  process ;  that  the  officer 
having  applied  tlirice  at  the  De- 
fendant's house,  was  told  each  time 
by  the  servants  that  their  master 
was  hot  at  home,  that  they  did  not 
knowwhere  he  was,  thathehadbeea 
absent  for  months,  and  that  he  had 

'  not  been  at  home  »nce  the  officer 
called  last.    Anonymous.  171 

EJECT- 


EVIDENCE. 


885 


EJECTMENT. 

And  see  Award,  5.      Landlord 
AND  Tenant,  1. 

A.  deroiaed  premises  to  A  for  ooe 
year  certaio*  It  was  agreed  that^ 
after  the  expiration .  of  that  year, 
the  tenancy  should  expire,  on  three 
months  notice  being  given  by  A. 
The  agreei^ent  contained  no  clause 
of  re-entry*  S*  entered  and  took 
receipts  for  the  rent  from  ^.,  firstf 
in  bis  own  name  alone,  and,  after- 
wards, in  the  names  of  himself  and 
two  others,  who  were  his  partners. 
After  three  years*  possession,  he 
received  a  notice  to  quit  from  A. 
alone :  Held,  that  A.  might  recover 
pn  his  own  demise  in  an  action  of 
ejectment,  the  notice  to  quit  from 
A.  alone  being  sufficient  to  deter- 
mine the  tenancy.  Dae,  on  the 
^€mUeqfQr^en  andOthen^y.Baler. 
Page  241 

ERROR, 
See  Warrant  of  Attorney,  2. 

ESCAPE. 
See  Pleading,  13. 

EVIDENCE. 

And  ne  Bankruptcy,  Sh  Car- 
rier. Pleading,  15*  Promis- 
sory Note,  1. 

1.  The  Defendant,  a  tradesman,  was 
accustomed  to  employ  his  daughter 
to  write  hb  bills  and  letters.  A 
customer,  to  whom  a  bill,  written 
by  the  daughter,  had  been  sent  by 
the  daughter,  being  advised  by  the 
Vol.  VIII. 


I 


Plaintiff  that  the  charge  was  to<^ 
high,  sent  it  hack :  it  was  returned 
to  her,  inclosed  in  a.  letter  also 
written  by  the  Defendant's  daugh- 
ter, which  constituted  the  libel; 
Held,  that  in  an  action  for  the  libel 
this  evidence  was  not  sufficient  to 
fix  the  Defendant.     Secondly,  it 
was  also  held,  that  the  daughter, 
in  such  case,  could  not  be  called 
as  a  witness  to  prove  by  whos^  di- 
rection  the   letter   was.  writtfsn. 
Harding  v.  Greening,        Page  42 
2.  In  an  action  on  a  joint  contract 
against  several  partners,  one  of  t^e 
Defendants  having  suffered  judg- 
ment to  go  by  default,  is  not  ad- 
missible as  a  witness  to  prove  the 
partnership    of  himself  and    the 
other   Defendants    without    their 
consent,    although    the   proposed 
witness  is  released  as  to  all  other 
actions*  save  that  on  which  be  is 
called  to  giye  evidence.    Mant  r. 
Mainnaringi  Hilly  and  Others. 

Pqge  139 
$•  Proof  of  the  owner*s  right  to  ^h 
opposite  his  own  land,  ad  medium 
JUum  aqua^  cannot  be  given  under 
a  plea  of  a  common  of  fishery. 
Benett  v.  Co^ar.  jgS 

4.  In  an  action  on  the  common  counts 
for  work  and  labour,  heldi  that  the 
Plaintiff,  having  established  his  case 
by  other  evidence,  was  not  pre- 
cluded from  recovering  by  the  De- 
fendant's proving  the  existence  of 
an  unstamped  and  unsigned  agree- 
ment, which  fixed  the  price,  and 
which  the  Defendant  did  npt  give 
notice  to  the  Plaintiff  to  prodace. 
Stevens  v.  Pinney.  527 

S  N  5.  In 


EVroENCE- 


EXECUTOR. 


5«  In  trover  by  the  aisignees  of  a 
bankrupt  against  the  sherifl;  for 
'  goods  taken  in  execution  by  the 
latter;  the  declarations  of  the 
bankrupt,  previous  to  his  bank- 
ruptcy, having  been  admitted  to 
Bhew  that  the  commission  had  been 
founded  in  a  collusion  between 
the  bankrupt  and  the  petitioning 
creditor,  to  create  an  apparent  pe- 
titioning creditor's  debt:  Held, 
that  the  evidence  was  well  received, 
though  the  petitioning  creditor 
was  not  one  of  the  assignees  under 
the  commission.  By  three  Judges. 
{Giczs  C.J.  absentee)  Thompson 
chJ  Barratj  Assipiees  of  Smyihy  a 
B^ixrupt^  V.  Bridges  and  Another, 
Page  336 

6b  The  declaration  in  covenant  on 
an  indenture  of  apprenticeship 
averred  that  the  deed  was  in  the 
possession  of  the  Defendant,  who 
pleaded  non  est  Jacium.  At  the 
trial,  the  deed  was  proved  to  be  in 
the  hands  of  the  Defendant,  who 
had  received  notice  to  produce  it, 
the  notice  stating  the  name  of  the 
subscribing  witness.  On  non-pro- 
duction of  the  deed,  the  PJainliff 
gave  parol  evidence  of  its  contents, 
without  calling  the  subscribing 
witness,  who  was  in  court :  Held, 
that  the  parol  evidence  was  well 
received.   Cooker.  TansvceU.    450 

7.  Case  for  negligently  driving  a 
mail-coach  against  the  Plaintiff*s 
waggon-horse,  whereby  it  died: 
Held,  that  the  Plaintiff's  waggoner 
was  incompetent  to  prove  the  ne- 
gligence of  the  Defendant  without 


a  release  from  his  master.    Morish 
V.  Fooie.  Page  454 

EXECUTION. 
And  see  Bankruptcy,  4.  7.    Frau- 
dulent Assignment.  Landlord 
AND  Tenant.    Practice,  2. 29. 

A,  assigned  his  effects  to  trustees  for 
the  benefit  of  his  creditors.  By 
the  deed,  the  trustees  were  enabled 
to  allow  A.  to  remain  in  |>ossessioa 
of  any  part  of  them  until  the  re- 
mainder should  be  sold,  and  the 
debts  collected.  They  sold  a  part 
of  the  goods  by  public  sale,  de- 
scribing them  as  i4.*s  property,  and 
suffered  him  to  remain  in  posses- 
sion of  the  remainder,  on  the  secu- 
rity of  which,  B.  knowing  them  to 
be  the  property  of  the  trustee, 
gave  credit  to  A,  Execution  af- 
terwards issued  at  the  suit  of  B., 
and.  the  goods  were  sold  under  a 
Jierijacias :  Held  that  the  trus- 
tees might  recover  against  the 
sheriff  in  an  action  of  trespass,  B. 
having  had  notice  of  the  change  of 
property,  and  the  possession  of  A. 
being  consistent  with  the  deed. 
WooderwuLH  and  Another  v.  Bal^ 
dock.  676 

EXECUTOR. 

And  see  Pleading,  5. 

All  sums  stated  by  an  executor  in 
his  inventory  given  into  the  Eccle- 
siastical Court  as  supposed  to  be 
recoverable,  are  assets  in  his  hands, 
unless  he  prove  a  demand  and 
and  refusal.  Young  v.  Cawdrey 
and  Another.  7S4 

FACTOR. 


FINES  AND  RECOVERIES. 
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FACTOR. 
See  Assumpsit.      Bills  or   Bz- 
CRAN0B9  h  ^    Brokxb. 

.  FALSE  IMPRISONMENT. 
See  Trespass. 

FEME  COVERTB. 

See  Baron  and  Fxmb.  Fines  and 
Recoveries,  Practice  op  Pass- 
ing, 27. 

FIERI  FACIAS. 
See  Bankruptcy,  1. 

FINE. 
A  fine  of  all  the  lands  within  a  cer- 
'  tain  parish  is  sufficient  to  include 
a  manor  within  that  parish,   al- 
though not  mentioned  by  name. 
Parker  and  Another  v.  Biscoe. 

Page  €99 

FINES    AND  .  RECOVERIES, 
PRACTICE  OF  PASSING. 

1.  Fine  amended  by  insertion  of  a 

name  not  known  to  belong  to  the 

conusor  at  the  time  of  passing  the 

fine.       Richard    Sharp    Spencer, 

,Comu&r.  90 

8.  Recovery  amended  by  uiserting 
an  omission  in  the  name  of  the 

.  vouchee.     .  White,  .  Demandant  / 

.  Gregory,  Tenant:  Heme,  Vouchee. 

.     27 

S.  Fine  amended  by  increasmg  the 
number  of  acres,  the  measurements 
on  which  the  description  of  the 
number  of  acres  were  founded 
being  wrong.    Anonymout,        74 

4,  The  documents  relating  to  a  re- 


covery of  premises  in  NorlhunAer* 
land  did  not  reach  London  till  die 
first  day  after  Eaeter  term;  the 
mistake  was  not  discovered;  the 
proceedings  went  on  in  the  subao* 
quent  Trinity  term,  and  the  reoo- 
very  came  to  the  Cursitor's  office 
in  Michaelmas  term  following, 
when  the  Court,  upon  motion,  al« 
lowed  the  recovery  to  pass  as  of 
Ea^erieTm.  Anonymous*  Page7S 

5.  Fine  more  than  a  twelvemonth 
old  allowed  to  pass  without  auf 
special  reason  assigned.  Noaiee 
V.  Shipmanm  75 

6.  Recovery  amended  by  altering  the 
words,  '<  in  the  parishes  of  Ch»l» 
derditch  and  Brentn>ood  in  the 
county  of  Essex^**  to  the  words, 
'<  in  the  parishes  of  Childerditck 
and  Southxveald  in  the  county  of 
Essex:'*  on  the  affidavit  of  the 
vouchee,  that  he  was  seised  in  tail* 
of  the  premises,  and  directed  hia 
attorney  to  suffer  a  recovery  of  hia 
lands  in  the  parishes  of  Childerditck 
and  Brentwood,  of  which  he  waa 
seised  in  tail  as  aforesaid,  but  that 

'  it  had  since  been  discovered,  that 
Brenttoood,  wherein  a  part  of  his 
lands  was  situate,  was  a  hamlet  in 
the  parish  of  Southtoeald;  and  that 
he  intended  to  suffer  a  recovery  of 
so  much  of  his  lands  as  was  since 
discovered  to  be  within  the  parish 
of  Southxoeald.  All  the  parties 
living.  Copland,  Demandant  / 
Bigg,  Tenant ;  Thompson  and 
Wife,  Vouchees.  68 

7.  4ffi^^  ^^  husband  and  wife,  that 
they  both  did  appear  at  the  bar ; 
the  officer  said  that  he  had  written 
the  names  of  the  husband  and  wife ; 

3  N  2  but 


FINES  AMD  BECOVEMI^L 


but  the  name  of  tbe  wife  appeared 

MtiucK  out  in  vat  p9sitip€f  aa  act 

/  wUch  the  oflkerttid  he  never  £d* 

'  The  ibe  being  only  of  the  hat 

'  tenn,  the  Court  refbsed  to  amend 

the  caption  by  iuerting  die  wife's 

name,  and  ordered  that  die  should 

*  come  up  to  re-acknowledge  the 

'  fine.    ISng  v.  Sieddd  and  Wife. 

Page  87 
%.  A  pariah  was  situated  in  the  con- 
.  tenninous  counties  of  5.  and  B. 
,  The  premises  in  this  parish,  in- 
tended to  be  passed  by  a  fine, 
,  were  situated  in  the  county  of  S., 
but  were  described  as  situated  in 
.  the  county  of  ^.     The  Court  al- 
lowed the  fine  to  be  amended  by 
r  subatituting  the  coun^  of  S.  for 
•  the  county  of  B.    SiMs  r.  Ste- 
.  wnson*  87 

9«  In  a  recovery,  the  demandant 
.  died  before  the  return  of  the  writ 
,  of  seisin ;    the    acknowledgment 
was   taken  at  the  Cape  of  Good 
.  Hope  on  June  9.  liBi7»   and  the 
.  writ    of  dedimut  poUstatem  was 
tested  on  the  16th  January^  \6V1. 
The  Court  refused  an  application 
to  make  the  writ  of  entry  return- 
able in  one  month  of  Easier^  ]817f 
the  writ  of  summons  returnable  in 
three  weeks  of  the  Holy  Trinity 
following,  to  allow  the  tenant's  ap- 
pearance   to    be  recorded  as  of 
Trinity  term,  1817,  and  the  reco- 
very to  pass  as  of  that  term.    Wal- 
ter.  Demandant;   Hinde,  Tenant; 
Blandj  Vouchee.  1(H 

10.  The  Court  refused  to  make  an 
order  compelling  the  amendment 
of  a  recovery  suffisred  by  an  insol- 


mmti  Beaamt,  Temamt;   PmrUi^ 
the  dder^  FeMdbe,  Page  105 

11.  Recovery  perauttadtftpaaswheKe 
the  wanaal  ^  atlersey  did  not 
state  in  what  plea  of  land  it  was  in- 
tended to  operate,  it  beii^  evident 
'from  the  caption  fat  iribat  pvpasa 
the  attornieswtte  appointed.  AUx' 
amder.  Tenant;  Pakmer  and  Others^ 
Demandants;  Homte  and  Afery 
Siaey,  Vouckeeu  16i 

12.  Recovery  allowed  to  pass,  where 
the  warrant  of  attorney  was  ^  pot 
in  the  place  d  A.S.  in  a  plea  of 
hmd,"  the  words  **  to  gain  ar 
lose"  being  omitted  in  the  wartant 
of  attorney.  Leat,  Demandant; 
RandaUi  Tenant;  Owimee  and 
Otkersy  Fouckeee.  ik 

IS.  The  Court  wiU  not  direct  its 
oiEcer  to  pass  a  recovery  where 
there  is  a  mistake  in  the  form  of 
the  warrant  of  attorney.  Baxter^ 
Tenant ;  Banker^  Demandant; 
Sitinfen,  Vonehee.  187 

il4.  Nor  will  it  permit  the  saane  mis- 
take tb  be  rectified  by  amendii^ 
the  warrant  of  attorney.  0. 

I5i  Recovery  amended  by  deed  to 
lead  die  naea^  by  iaaeirdng  the  name 
of  the  parish  of  il.,  where  the  re- 
covery was  of  lands  m  the  parishes 
of  J9.  and  C,  or  any  adjoiaii^ 
town,  A*  being  contiguous  to  B. 
and  C.  Baxter^  Demandani;  Box- 
ier.  Tenant;  Hawkins  and  Broome^ 
Vouckees.  191 

16«  Retum-day  of  the  writ  in  a  re- 
covery, returnable  in  the  last  term 
amended,  and  die  recovery  allow^ 
to  pass,  83  of  the  present  temu 

Bminf 


^ES  AND  RECOVERIES. 
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BruiH,  DemuniaiU$  Blizard,  Te^ 
mt^;  Miller y  Vouchee.  Page  197 
17.  Precipe  directed  to  the  vouchee, 
amended  by  inserting  the  name  of 
the  tenant  Dasotonf  Demandant  i 
Stacker^  Tenant;  Brooke,  Vouchee* 

18*  Recovery  amended  by  inserting 
an  alias  name,  where  the  names  in 
the  deed  and  the  recovery  different 
SeUfy^ Demandant;  SmM, Tenant; 
Barnard,  Vouchee.  244 

19.  Recovery  amended  by  adding  the 
name  of  a  parish  (the  name  having 
been  improperly  spelled  )|pn  affida- 
^t  that  the  vouchee  was  seised  of 
land  in  the  paridi  proposed  to  be 
substttiited,  and  that  it  was  intended 
to  suftr  a  recovery  of  all  the 
vouchee's  lands  in  the  county  in 
which  the  proposed  parish  wai$ 
aiioate  t  bat  the  Court  would  not 
allow  the  name  originally  inserted 
to  be  ezpimgedy  as  the  affidavit  did 
not  state  that  there  was  no  such 
parish^  or  that  the  vouchee  had  no 
lands  in  such  parish.  SyieSf  Der 
mandant;  Kwrnles,  Tenant;  Lor4 
Gahfatff  Vouchee.  969 

90.  A  recovery  of  1729,  amended  by 
adding  premises  wliich  were  com- 
prised in  the  deed  to  lead  the  uses, 
but  for  which  ihe  lung's  silver  had, 
not  been  paid.  fVhite,  Demand*, 
mU;  Bidmdl,  Tenant;  Papillonf 
Vtmehee*.  908 

.fil»  Recovery  amended  by  substitut- 
ing the  words  **  advowson  of  the 
church*'  for  the  word  "rectory." 
Cooref  Demanddnt;  Sprdgg^  7V- 
nant;  J$laMum  and  Wife,  Vouch- 
ees^  388 


82.  The  Court  refisse4  to  pass  a  fine 
where  the  Christian  i^amis  pf  one  of 
the  parties  ifas  written  on  an  eiH'* 
sure  in  the  acknowledgment  which 
was  taken  abroad,  there  being  nd 
aflEidavit  describing  in  what  staga 
of  the  proceeding  the  alteration 
was  made*  G.  Doughy  and  Ann 
his  Wife,  Conusors.  Pagt  ^^ 

38-  Fine  amended  by  inserting  the 
words  <'  one-fourth  part,"  in  con- 
formity with  the  dedimus  and  deed 
to  lead  the  uses.  Wilmoi,  iatt4f 
Plaint^;  Joseph  Clarke  and  Eliiq* 
beih  hie  Wife,  Deforciants.        S5tf 

24f.  Fine,  the  date  of.  whidi  was  not 
sworn  to,  but  which  had  beei|  re^ 
jeoted  by  the  officers  as  put  of  tiraCf 
suffered  to  pass  on  affidavit  that, 
after  the  due  taking  of  the  acki^ow- 
ledgments>  the  papers  had  been 
laid  aside  and  forgotten  in  the  office 
of  the  attorney,  one  of  the  defer* 
ciiM^ts,  and  that  all  the  parties  w€f  e 
alive.  Lidbetter,  Plaintiff;  Barhn 
and  Wife  and  Others,  Pefordants. 

438 

^.  Fine,  o^  Trinity  term,  I8I4,  not 
suffered  to  pass*  all  the  parties  being 
alive,  there  being  no  affidavit  stat- 
ing that  the  papers  were  mislaid, 
or  assigning  other  reason  for  the 
delay.  Inglis,  Plaint^;  Heald^ 
Dtfordant.  442 

86.  Deniandant's  name  changed  In  a 
recovery,  without  affidavit  of  in- 
tention or  identity  of  the  party 
or  premises*  Bird,  Demandant; 
Quitter,  Tenant;  Tindal,  Vouchee. 

556 

27*  A  rent-charge,  payable  to  a  feme 

covert  foir  her  Ufe,  was  sold  for  a 

8  N  S  valuable 


aso 


FIRE. 


FREIGHT. 


vftlaable  connderation  by  heradf 
and  her  hoslMuid,  who  received  the 
purcfaafe-inoney,  and  both  exe- 
cuted a  deed  of  convejraoce.  The 
hudNUid  was  aeparated  from  the 
wife,  who  was  ignorant  where  he 
was  to  be  fonnd^  although  she  had 
made  diligent  search  for  him.  On 
an  application  that  the  wife  might 
be  allowed  to  levy  a  fine  of  the 
rent-charge  without  her  husband, 
the  Court  refused  to  interfere.  Ex 
parte  Si.  George.  Page  590 

88.  The  Court  will  not  alter  that 
which  is  the  deed  of  the  party. 
TherdTore,  where  the  vouchee  in  a 
recoveiy  had  signed  his  name  to 
the  deed  to  make  a  tenant  to  the 
practpe^  the  Court  refused  to  amend 
by  allowing  the  insertion  of  an  ad- 
ditional baptismal  name.  ShaWtDe* 
mandant;  Spence,  Tenani ;  Hunif 
Vouchee.  645 

89.  The  Court  will  not  Hmend  a  re- 
covery by  adding  to  the  description 
where  the  description  is  already 
sufficient  to  pass  the  lands,  ifoio- 
ffUMy  Demandant;  Orchard^  Te- 
nant; Bamejft  Vouchee.  688 

80.  Fine  amended  by  substituting  the 
name  of  a  parish  Written  on  an 
erasure,  in  the  cleed  to  lead  the 
uses,  for  the  i^ame  of  another 
parish,  on  an  affidavit  stating  that 
.it  was  by  mistake,  and  that  the 
Bubrtituted  name  had  been  written 
on  the  etasure  in  the  deed  previous 
to  its  execution.  Cfenneff,  P/ain- 
t^;  StoreTf  Beforciant. 

FIRE. 
See  WABEKOUSftMAN. 


FISHERY.' 

See  Evidence,  S.  FtXABUiG,  7. 
Practici^  II. 

FRAUD  AND  DECEIT. 
See  AwABD,  8.    Fbaudulskt  Aa^ 

SIGNMXNT. 

FRAUDS  (STATUTE  OF). 
See  Guarantee,  2. 

FRAUDULENT  ASSIGNBIENT- 
And  tee  Execution. 

A^  for  good  connderatioib  assigned 
his  interest  in  a  farm,  and  his  cattle 
and  implements  of  husbandly,  then 
in  the  possession  of  the  sheri^ 
under  a  writ  oi fieri  fmcuu  at  the 
suit  of  C,  and  the  property  was 
liberated  by  the  sheriff  on  his  taking 
security  from  B.  B*f  after  the  as- 
signment, managed  the  proper^, 
but  A.  continued  in  poaactaion, 
On  the  property  being  afterwards 
taken  in  execution  at  the  suit  of 
D. .-  Held,  that  it  waa  protected 
by  the  assignment  to  B.  Jeaepk 
V.  Ingram*  P^^  888 

FREIGHT. 
And  see  Insurance,  8.    Iobn,  8, 8. 
»  Pleading,  1(K 

1.  A  ship  freighted  with  timber,  Ac 
by  the  agents  of  the  Defendants 
at  DantxiCf  and  consigiied  to  their 
house  in  London,  was,  on  her  ar- 
rival, and  after  part  of  the  cargo 
had  been  delivered,  seized  by  the 
revenue  officers  dn  suspicion  that 
she  was  not  Pmuian  built.  The 
Treasuryi  on  petitiou,  ordered  the 

ship 


FREIGHT. 


891. 


ship  to  be  restored^  ou  condition 
that  the  cargo  should  be  exported, 
and  on  payment  of  a  sum  as  a 
satisfaction  to  the  seizing  officers. 
This  sum  the  master  (Plaintiff) 
paid,  and  the  Defendants  accepted 
and  exported  the  cargo:  Held, 
that  this  conduct  of  the  master  suf- 
ficiently shewed  the  voyage  to  be 
illegal,  and  that  he  had  admitted 
such  illegality  so  as  to  preclude 
him  from  recovering  the  freight. 
Bland  v.  Solli^  and  Another. 

Page  89 

2*  P»  was  the  owner  of  a  ship  which 
took  in  a  cargo  at  Calcutta,  to  be 
carried  thence  to  St.  Petersburgh, 
where  P.  resided.  This  cargo  was 
purchased  on  account  of  P.  by  £., 
his  supercargo  and  agent,  but  the 
house  of  P.  P.  and  Co.  of  Calcutta 
advanced  26,000/.  towards  the  pur- 
chase thereof  and  of  the  cargo  of 
another  ship  belonging  to  P.,  and, 
for  their  security,  bills  of  lading 
of  the  iirst-mentioned  cargo  were 
signed  by  the  captain,  as  shipped 
by  P.  P.  and  Co.  on  account  of  P., 

'  to  be  delivered  at  St,  Peiersburgh^ 
to  the  order  of  P.  P.  and  Co.,  or 
their  assigns.  The  words,  '<  he  or 
they  paying  freight,*'  which,  in  the 
bills  of  ladings  immediately  fol- 
lowed the  direction  for  delivering 
to  the  order  of  P.  P.  and  Co.  were 
^Btruck  out.  These  bills  were  de- 
livered to  P  P.  and  Co.,  and  in- 
dorsed and  transmitted  by  them  to 
the  Defendants,  their  correspond- 
ents in  London.  Before  the  ship 
sailed  from  Calcutta,  a  memoran- 
dum for  charter  was  entered  into 


between  P.  and  the  captain,  where* 
by  it  was  agreed  that  the  ship 
should  be  dispatched  with  a  com- 
plete cargo,  should  proceed  to 
St.  Petersburghf  and  there  deliver 
the  same  to  the  order  of  the 
freighter  on  payment  of  freight 
at  a  specified  rate.  The  ship,  in 
the  course  of  her  voyage,  was  lost, 
but  there  was  a  salvage  of  part  of 
the  cargo,  which  was  sold  with  the 
assent  of  the  captain,  and  produced 
the  net  sum  of  1 3,300^.  In  April, 
1816,  the  Defendants,  as  holders 
of  the  bills  of  lading,  applied  for 
the  proceeds  of  the  salvage,  but 
the  Plaintiffs  had  put  a  stop  there- 
on on  the  part  of  P.,  and  the 
captain,  as  agent  of  P.,  claimed  a 
lien  thereupon  for  pro  raid  freight. 
On  the  12th  «/ti/y,  1816,  the  me- 
morandum for  charter  not  being 
then  forthcoming,  and  the  De- 
fendants being  thea  in  possession 
of  the  bills  of  lading,  by  letter  to 
the  Plaintifib,  agreed  that  (in  con*» 
sideration  of  the  Plaintiffs  handing 
to  the  Defendants  the  captain's 
order  in  the  Defendants' favour  for* 
the  proceeds  of  the  cargo  of  his 
late  ship,  and  a  letter  from  the 
Plaintiflb  to  those  who  had  sold  the 
cargo,  withdrawing  any  claim  on 
account  of  P.,)  the  Defendants 
would  hold  themselves  account- 
able for  the  Plaintiffs,  as  the  agents 
of  P.,  for  whatever  might  appear 
to  be  due  for  the  pro  raid  freight, 
according  to  the  charter-party  en- 
tered into  at  Calcutta  between  E. 
and  the  captain.  The  Plaiati£& 
performed  their  part  of  the  agree- 
S  N  4  ment. 


6UAEANTEE. 


meatf  and  tht  Defendaalty  in  toa* 
■equence,  receWed  the  proceeds 
of  the  salvage,  but  relvsed  to  pay 
the  pro  raid  freight :  Held,  that 
the  Plaintifi  were  entitled  to  re- 
cover in  oisvmptii  on  the  agree- 
ment ciJuly^  19i6,  the  amount  of 
the  pro  raid  freight.  Thomiim 
and  Otkert  v.  FairUef  Bonkam^  and 
Others.  Page  554 


GENERAL  BALANCE. 
See  LuNt  1.    Mutual  Cebpit* 

GRANT. 
See  CaowN  Gaant. 

OtJARANTEB. 

1.  The  Plaintifiii  declared  that,  in 
consideration  that  they  would  lend 
to  5.  and  Co.  500tf.,  the  Defend- 
ant promised  to  be  answerable  for 
the  same ;  that  they  did  lend  the 
said  sum,  whereby  the  Defendant 
became  liable*  The  form  of  the 
guarantee  wa^,  that  the  Defendant 
would  be  answerable  to  the  extent 
of  5000^.  for  the  use  of  the  house 
of  iS«  and  Co.  At  the  time  this 
was  given,  S*  and  Co.  were  in- 
debted to  the  Plaintifi  in  a  con-* 
siderable  sum  of  money,  for  which 
the  Plaintiffii  held  a  promissory 
note,  drawn  by  5.  and  Co.,  and 


ofiier  bills,  as  a  secoiity.  Os  re- 
receiring  the  guarantee,  the  FlaiB- 
ti&  cancelled  the  note,  and  de- 
livered np  the  bills  wfaidi  they 
held.  S.  and  Co.  then  delivered 
those  InUs  back  again  to  the  Plain- 
tifi, together  with  a  new  promis- 
sory note,  but  no  money  passed: 
Held,  that  the  guarantee  only  con- 
templated future  loans,  and  that 
the  transaction  did  not  amount  to 
a  loan  of  money  so  as  to  charge 
the  Defendant.  Gfyn^  BaH^  ami 
(kkers.  V.  Heriet.  Page  9M 

S.  The  Phuntiff  having  shipped  goods 
to  ^  &,  refused  to  deliver  the 
bill  of  lading  to  him  without  a 
guarantee,  upon  which  the  De£md. 
ant  enclosed  a  bill,  accepted  by 
iR.  ^.,  in  a  letter  to  the  Defendant, 
in  which  he  slated  diat  IL  S^ 
having  accepted  the  bill,  he  gave 
his  guarantee  for  Ae  due  payment 
of  it  in  case  it  should  be  dishonour- 
ed: Held,  that  the  consideration 
was  sufficiently  eapressed  upon 
the  guarantee.  Boehm  v.  Camp' 
heU.  679 


H 

HABEAS  CORPUS. 
See  Plsadiiig,  13^    PrActicb,  7. 

HORSES. 
See  Post-HoBss  Dun. 


INFANT. 


INSOLVENT  DEBTOR. 


INFANT. 

And  see  Partkership,  1. 

If  an  infant  pays  money  with  his 
own  hands  without  a  valuable  con- 
sideratioii,  he  cannot  get  it  back 
again.  Therefore^  where  an  in- 
fant paid  money  to  ^.  as  a  pre- 
mium for  a  lease,  and  enjoyed  the 
aarae  for  a  short  period  during  his 
iafancyi  but  avoided  it  after  he 
became  of  age»  and  quitted  the 
premises  e  Held,  that  he  could  not 
recover  the  sum  so  paid,  in  an 
actton  against  A.  for  money  had 
and  received.  Holmes  v.  Blogg. 
Page  SOS 

INSOLVENT  DEBTOR* 
And  9ee  Fims  and  Rbcoveriks, 
PRACTlCft  or  Passing,  10. 

L  A  prisoner,  under  an  attachment 
for  contempt  for  non-payment  of 
costs  pursuant  to  an  award,  may 
be  brought  up  at  the  suit  of  the 
prosecutor,  in  order  to  make  him 
deliver  in  a  schedule  of  his  effects, 
under  the  compulsory  clause  in 
Stat.  52  G.  2.  c.  28.  The  Court 
considered  the  33  G.  3.  c.  5.  as 
incorporated  with  the  32  G.  2* 
The  King  v.  Curwen,  a  Prisoner. 

57 

%  The  slat.  16  G.  2.  c.  17.,  for  the 
relief  of  insolvent  debtors,  (after 
enacting  that  the  estate  of  the  in^ 
solvent  should  vest  in  the  clerk  of 
the  peace,  who  should,  under  cer- 
tain restrictions,  appoint  an  as- 
Mgnee  or  assignees  for  the  benefit 


of  creditors,)  directed  such  as- 
signee CHT  assignees  to  render  such 
overplus,  if  any  should  be,  (their 
own  debts  and  charges  first  de- 
ducted,) to  the  prisoner,  his  exe- 
cutors or  administrators ;  and  also 
provided,  that  it  should  be  lawful 
for  the  Judges  of  the  courts  of 
K.  B.,  C.  P.,  and  Exchequer,  or 
any  two  of  them,  from  time  to  time, 
upon  the  petition  of  any  creditor 
of  such  prisoner,  complaining  of 
any  fraud,  mismanagement,  or 
other  misbehaviour  of  all  or  any 
of  the  assignees,  upon  hearing  the 
parties  concerned,  to  give  such 
directions  therein,  either  for  the 
removal  of  such  assignee  or  as- 
signees, and  the  appointing  any  new 
assignee  or  assignees  in  their  place, 
or  for  the  prudent,  just,  or  equit- 
able management,  or  distribution 
of  the  estate  and  effects  for  the 
benefit  of  the  respective  creditors, 
as  the  said  Courts  or  Judges  re- 
spectively should  think  fit ;  and,  in 
the  case  of  such  removal,  and  ap- 
pointment of  a  new  assignee  or  as- 
signees, tlie  act  directed  that  the 
insolvent's  estate  should  be  di- 
vested out  of  such  removed  as- 
signee or  assignees,  and  should  be 
vested  in  and  delivered  over  to  the 
new  assignee  or  assignees  in  the 
same  manner,  and  for  the  same 
ends  and  purposes  as  the  same 
were  before  vested  in  the  original 
assignee  or  assignees^  Under  this 
act  an  assignee  was  appointed  to 
dispose  of  the  estate  and  effects  of 
an  insolvent,  who  took  the  benefit 

of 


99i 
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of  the  act  in  the  year  wherdn  it 
was  paoeJ,     Thia  asaigaee  was 
removed,  and  another  appoioled,  - 
tuder  a  rule  of  court  of  C.  P. ;  and 
a  succession  of  removals  aod  new 
appobtmenta    took    place    under 
C  P.  rules,  until,  in  1779,  A.  was 
made  assignee  of  the  insolvent  s 
estates  under  a  rule  of  court  of. 
C  P«y  obtained  possession  of  the 
insolvent's  estate,  disposed  of  some 
parts  of  it,  and  died  without  dis- 
tributing the  same,  or  giving  any 
account  thereof,  leaving  B^  his ' 
heir  and  representative,  him  sur- 
viving.    The  personal  reprcsenta-  - 
tive  of  the  insolvent  (who  had  been 
dead  for  some  years)  applied  to 
this  court  for  a  nile,  calling  on  B» ' 
to  shew  cause  why  a  new  assignee 
should  not  be  appointed ;  and  why 
an  account  should  not  be  taken  ; 
before  the  prethonotary  of  all  sums  . 
of  money  received  by  A.  in  his ' 
lifetime,  or  by  B.  since  AJs  de-  j 
cease,  belonging  to  the  insolvent's 
estate.    The  Court   rejected  the 
iq[>plication  on  account  of  the  un-  ^ 
reasonable  length  of  time  which 
had  been  suffered  to  elapse  before  r 
it  was  made.     Ex  parte  Heai/ifieid,  • 
in  the   Matter  of  TreviUe  Cross.  \ 
Pagers 

INSURANCE. 
And  tee  Lien,  1. 

K  The  Defendant  &,  with  other 
underwriters,  subscribed,  in  Au" 
gusty  1814,  a  policy  on  Jiides. 
The  ship  was  captured,  .and  the 
Plaintiffs  abandoned  to  the  under- 


writers, and  cUned  b  VotaA  kb& 
SbortiT  afterwards,   the  ship  wm 
recaptured,    and   all    the   ustdtS" 
writexs,  in  Odcber^  1S14,  adjosaed 
a  sahnace  loss,  deductii^  shoft  in- 
terest,  to  61/.  18s.  SdL  per  ct^~^ 
save  the  Defendant,  who,  in  JVi- 
rrntnyy  ISI5,  indorsed  on  tke  poticj 
as  foliows  :   ^  Adjusted   55/.   per 
crmi.  on  accoor«t,  upon   my  ss^ 
scriptioo  to  this  pohcr,  untiA  the 
account  of  the  proceeds  of  the 
goods   insured  can  be  Biade  up, 
when  a  final  loss  is  to  be  paid  to 
the  same  amount  as  by  the  other 
underwriters ;  and*  if  the  same  ex- 
ceed 53/.  per  ceiU^  Mr.  B.  to  par 
the  excess ;  if  short,  >Ir.  £f.  ^the 
insured)  to  return  the  difierence  :"* 
Held,  in  assumpsit  on  this  policy, 
that  this  was  a  conditional,  not  an 
absolute  adjustment;  and  that  the 
Plaintiffs,  not  haviiig  proved  their 
compliance   with    the  conditions, 
were  not  entitled  to  recover.    GffSi- 
mon  V.  Beverleif,  P^g^  1 19 

2.  The  captain  of  a  vessel,  in  due 
course  of  his  voyage,  put  into  port 
for  the  purpose  of  repairing  dam- 
age, and  while  the  repairs  were 
proceeding  was  absent,  and  Con- 
tinued absent  for  a  much  longer 
time  than  was  necessary  to  finish 
the  repairs;  and,  during  his  ah> 
sence,  procured  forged  papers.  He 
afterwards  returned  to  the  vessel, 
and  instead  of  proceeding  on  the 
voyage,  carried  the  vessd  to  a 
foreign  pott.  On  the  trial  of  the 
cause  the  jury  found  diat  the  act 
of  barratry  was  committed  dutin| 
the  absence  of  the  captain,  whil 
the  vessel '  was  repairing :  *HeU 


INTEREST. 


LANDLORD  akd  TENANT.  895 


tbat  Che  verdict  was  rigltt.    Roseom 
T.  €or8on.  Page  684 

3m  An  insurance  was  effected  on  the 
Ireight  of  a4Bhip,  and  on  the  cargo 
from  Quebec  to  Ijmdon*  The  ship 
sailed  from  QueheCf  and  on  her 
vpyage  sprang  a  leak,  ^md  in  that 
state  was  run  aground  on  a  reef  of 
rocks,  and  was  in  imminent  danger 
of  being  carried  away  and  destroy- 
ed. The  captain,  by  the  advice  of 
4i  surveyor  and  of  an  agent  for  the 
.  4>wnersy  who  was  also  a  part«owner 
himself,  sold  the  vessel  whilst  in 
this  dangerous  situation.  The  ship 
was  afterwards  saved  by  the  pur- 
chasers, and  repaired,  and  brought 
a  cargo  to  London*  The  jury 
found  that,  in  effecting  the  sale, 
the  master  had  acted  fairly  for  the 
•benefit  of  all  concerned.  In  an 
action  by  the  assured  against  the 
^mderwriters  on  freight  for  a  total 
Joss,  it  was  held,  that  the  captain 
was  justified  in  making  such  sale, 
and  that  an  abandonment  of  the 
freight  was  not  necessary.  Idk 
-and  Others  v.  Tke  Royal  Exchange 
Assurance  Company.  755 

INTEREST. 

Afid  see  Auctioneer.  Bank- 
ruptcy, 9.    Covenant,  S. 

-Interest  allowed,  on  affirmance  of  a 
judgment,  for  the  balance  duefrom 
a  banker  on  account  of  money  de. 
posited  with  him  (it  being  the  cus- 
tom of  the  bank  to  allow  interest), 
•but  at  the  rate  only  which  the  bank 
were  accustomed  to  allow.  Ikin 
V.  Bradley.  250 


INTERLINEATION. 
See  Waarant  or  Attornby,  Si 


JUDGE'S  ORDER. 
See  Practice,  25. 

JURORS. 
S^  Practice,  1. 

JUSTICE  OF  PEACE. 
See  Covenant,  4. 


LABOURERS  (STATUTE  0F)» 
See  Replevin. 

LANDLORD  AND  TENANT. 
And  see  Award,  5.    Bankruptcy, 
6.     Covenant,  I.  4.  7.     Dis- 
tress,   8,   4,   5.      Ejectment. 
Pleading,  18. 

1.  After  verdict  in  ejectment  against 
a  tenant  for  not  quitting  pursuant 
to  notice,  a  subsequent  distress  by 
the  landlord,  for  rent  due  after  the 
verdict,  does  not  waive  the  notice 
to  quit.  Nor  is  it  any  ground  for 
setting  aside  the  verdict,  or  string 
execution.  Doe  on  demise  of 
Holmes  Y.  Darby,  aerk.  PageSSS 

2.  The  lessee  of  two  farms  agreed 
with  A.  that  he  should  have  them 
durii^  the  leases  for  the  same,  A> 
to  remain  tenant  to  the  lessee 
during  the  leases;  and  at  the 
leaving  of  the  farms  A.  was  to  be 

paid 


LIEN. 


pud  for  the  fallows  and  dung.  A. 
took  posseMion,  and  paid  one  yearns 
rent  growing  due  after  the  date  of 
the  agreement  to  the  leasee,  who 
afterwards  distrained  for  rent  in 
arrear:  Held,  that  this  distress 
could  not  be  supported,  as  the 
agreement  operated  as  an  absolute 
assignment  of  all  the  lessee's  in- 
terest in  the  farms.  Parmenter  v« 
Webber.  Page  59S 

Lf^ASEi. 
See  Bankruptcy,  5,  6.  Landlord 
AND  Tenant,  2. 

LEAVE  AND  LICENCE. 
See  Plradino,  1. 18. 

LIBEL. 
See  EviDENCJB,  1« 

LIEN« 

And  see  Award,  % 

1.  The  Plaintiff,  resident  abroad,  or«* 
dered  ^•,  his  correspondent  here, 
to  effect  an  insurance  on  his  ac« 
count.  A.  was  in  the  habit  of  em« 
ploying  the  Defendant  as  his  broker^ 
to  effect  insurances  on  his  own  ac- 
count and  for  his  correspondents 
abroad,  and  instructed  him  to  effect 
this  insurance,  but  did  not  mention 
the  Plaintiff's  name.  The  Plain* 
tiff  paid  the  amount  of  the  pre- 
miums, 280/.,  to  A. ;  but  that  fact 
was  not  known  to  the  Defendant 
at  the  time  of  effecting  the  insur- 
ance. A.  was  indebted  to  the 
Defendant  in  21,000/.,  including 
the  amount  of  the  pteraiums,  and 


in  the  course  of  die  next  year  paid 
theDefendant33»O0O/.,butincuiTed 
farther  debts,  so  as  always,  through- 
out the  year,  to  leave  a  bakace  b 
favour  of  the  Defendsnt  to  a  greater 
amount  than  the  som  doe  lor  the 
premiums.  The  Defendant  re- 
ceived 385/.  from  the  underwriters, 
on  the  loss,  and  passed  the  same  to 
A*s  account:  Held,  that  the  De- 
fendant had  no  general  iien,  and 
that  the  particular  lien  was  dis- 
charged, as  the  Defendant  must 
be  considered  as  having  been  paid 
the  amount  of  the  premiaras.  If  a 
broker  having  a  lien  on  a  p<dicy 
part  with  it,  his  Ken  revives  on  re- 
possession. Levy  "9.  Barnard,  149 
3.  The  Defendant,  as  owner  of  a 
vessel,  covenanted  by  charter- 
party  with  il.,  as  freighter,  to  take 
on  board  a  ca^o  in.  the  BraxSsj 
and  deliver  the  same  in  Em^nd. 
A*  covenanted  to  put  the  caq^  on 
board,  and  pay  freight  at  a  certam 
rate  per  ton ;  part  in  money  on  the 
arrival  of  the  vessd,  and  the  re- 
mainder by  bills  at  two  months 
after  the  delivery  of  the  cargo. 
The  owner  bound  the  vessel  and 
her  freight,  and  the  freighter  bound 
the  cargo,  for  the  due  performance 
of  their  respective  covenants.  Part 
of  the  cargo  was  shipped  for  J., 
and  part  for  other  consignees.  The 
Defendant  delivered  the  goods  to 
the  other  consignees,  on  payment 
of  the  freight,  at  a  less  rate  than 
that  contracted  for  by  the  charter- 
party;  but  refused  to  deliver  to 
the  Plaintiffs  the  goods  consigned 
to  i^.,  which  he  had  assigned  to 

them, 


LIEN. 

them,  without  Uieir  paying  the 
.  whole  of  the  freight  due  under  the 
terms  of  the  charter-party :  Heidi 
that  the  Defendant  was  justified  in 
detaining  the  goods  of  the  Plaintiffs 
until  payment  of  the  freight  stipu- 
lated for  by  the  charter-party,  as 
the  delivery  of  the  goods  and  the 
payment  of  the  freight  were  to  be 
considered  as  concomitant  acts. 
Tate  and  Othen  v.  Meek. 

Page  2B0 
S.  The  owner  of  a  vessel  covenanted 
by  charier-party  to  let  the  vessel 
on  freight,  and  to  deliver  the  cargo 
in  good  condition ;  and  the  freight- 
ers covenanted  to  pay  the  freight 
on  delivery  of  the  cargo>  part  in 
money,  and  the  remainder  by  bills 
at  four  months:  Held,  that  the 
owner  might  detain  the  cargo  until 
payment  of  the  freight,  the  delivery 
of  the  cargo  and  payment  of  the 
freight  being  concomitant  acts. 
Yatei  and  Otherst  AssigneeSt  S^c.  of 
Ashion  and  Others,  ^BankruptSt  v. 
Eaibton,  293.  And  see  Yates  v. 
Meynell.  802 

4.  The  Defendanto,  on  the  15th  Oc- 
tober,  as  brokers  of  j)f.,  purchased, 
by  his  advice,  and  on  his  account, 
goodiB  of  jD.  and  Co.,  and  agreed 
with  them  that  the  goods  should 
remain  on  the  premises  of  the  lat- 
ter for  one  month  rent  free ;  and 
that  M*^  after  that  time,  should 
pay  for  the  room  they  should  oc- 
cupy, until  their  removal.  The 
invoice  was  made  out  to  M.  From 
the  7th  to  the  11th  November  the 
Defendants  shipped  part  of  the 
goods  by  order  of  ilf.,  who  directed 
that  the  residue  should  be  lefl  on 


MASTER,  Ac. 
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the  premises  of  D.  and  Co.  till 
further  orders  from  him.  The  De« 
fendants  soon  afterwards  were  re« 
quested  by  D.  and  Co*  to  remove 
the  residue  of  the  goods,  but  the 
Defendants  did  not  then  comply 
with  that  request.  A  docket  was 
struck  against  M.  on  the  6th  De* 
cember;  and  on  the  9th  and  10th 
of  that  month  the  Defendants,  with- 
out any  order  from  M.,  removed 
part  of  the  residue  to  their  own 
premises.  On  the  10th  a  commis- 
sion of  bankrupt  issued  against  M. : 
the  Court  held  that  the  Defendimts 
had  no  possession  on  which  to 
found  their  claim,  as  brokers,  to  a 
lien  on  the  goods  so  purchased. 
Taylor,  Assignee  of  M^Michael,  a 
Bankrupt,  v.  Robinson  and  An* 
other.  Page  6^ 


M 


MANOR. 


See  FiMK. 


MARRIAGE. 

A  marriage  between  two  British  sub- 
jects solemnized  by  a  Catholic 
priest  at  Madras  according  to  the 
rites  of  the  Catholic  church,  fol- 
lowed by  cohabitation,  but  without 

.  the  licence  of  the  governor,  which 
it  had  been  uniformly  the  custom 
to  obtain,  is  valid.  Lautaur  v. 
Teesdak.  830 

MASTER  AND  SERVANT. 
See  EviPBNCf,  ?• 

MEMO- 
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MONEY  PAID. 


MEMORANDA. 
FMges  ISS.  588. 586. 669.  808. 

MONEY  COUNTS. 

And  9ee  Practice^  84. 

An  action  cannot  be  supported  upon 
the  common  money  counts  against 
one  of  the  makers  of  a  promissory 
note,  who  signed  it  as  a  surety 
only  for  the  other  maker.  WdU 
V.  Girling.  Page  787 

MONEY   HAD    AND 
RECEIVED. 
And  see  Infant. 

1.  An  action  for  money  had  and 
received  cannot  be  maintained 
against  a  churchwarden  to  re- 
cover back  dues,  which,  previous 
to  the  commencement  of  the  ac- 
tion, had  been  paid  over  to  the 
treasurer  of  the  trustees  of  a  cha- 
pel.   HorsfaU  v.  Handley.       186 

2.  The  trustees  under  a  marriage 
settlement  of  stock,  the  dividends 
of  which  they  covenanted  to  per- 
mit the  bankrupt  to  receive  for  his 
life,  executed,  after  his  bankruptcy, 
a  power  of  attorney  to  A.  to  re- 
ceive the  same.  A.  received  the 
dividends,  and  paid  them  over  to 
the  wife  of  the  bankrupt,  save  one 
sum,  which  he  paid  to  one  of  the 
trustees :  Held,  that  the  assignees 

.  might  recoTer  the  amount  of  such 
dividends  from  the  trustees,  in  an 
action  for  money  had  and  received. 
AUen^  Assignee  of  Prior ^  a  Bank* 
rupt,  V.  Impett  and  Another.     268 

8.  The  Plaintiff  executed  an  inden- 
ture of  apprenticeship,  (to  which 


was  appended  a  printed  notice  ftr 
the  insertion  of  the  premiiim,  Ac 
under  Stat.  5  G.  8.  c.  46.)  by  which 
she  bound  her  son  apprentice  to 
the  Defendant,  and  she  paid  a 
premium.  The  indenture  did  aol 
contain  any  statement  req^ecdng 
the  premtum,  and  was  not  stamped. 
The  indenture  being  void  for  w«it 
of  such  statement,  and  not  havnig 
been  stamped  within  time :  Hdd, 
that  the  Plaintiff  was  not  an  inno- 
cent party,  and  that  she  could  not 
recover  the  apprentice-fee  from 
the  Defendant,  though  paid  widi- 
out  consideration,  the  indenture 
being  void.  Stokes^  Widoa,  v. 
TtviUAen.  Page  498 

4.  The  Plaintiff  assigned  his  ship  to 
the  Defendant  as  a  security  for  the 
repayment  of  money ;  but  on  the 
register  it  appeared  to  be  an  abso- 
lute assignment.  The  Defendant 
sold  the  ship,  and  told  the  Plaintiff 
that  he  had  received  the  purchase- 
money,  and  would  account  with 
him  for  the  balance  of  the  pro- 
ceeds of  the  sale.  In  an  action 
upon  the  money  counts,  the  Court 
held,  that  the  Plaintiff  was  entitled 
to  recover  this  balance,  the  ac- 
knowledgment being  sufficient  to 
support  the  action.  ProtOing  v. 
Hammond.  688 

MONEY  PAID. 
And  see   Infant.      Warxhousi- 

MAN. 

1.  The  Defendant  contracted  to 
transfer  stock  on  a  certain  day  to 
the  Plaintiff,  but  failed  to  peifom 

hit 


MUTUAL  CREDIT, 


,hiB    contract;    upon    which    the 

FlaintifF  bought  the  stock,  and»  to 
recover  the  consequent  loss  sus- 

•  tained  by  him,  brought  an  action 
against  the  Defendant  for  money 

.  paid :  Held,  that  such  action  was 
not  mabtainable,  as  the  PlaintilF 
should  have  declared  specially  on 

.  tlie  contract.  Lightfoot  v.  Creed. 
Page  268 
2.  A.  mortgaged  an  estate,  his  sole 
property,  to  C,  by  an  indenture  in 
which  B.  joined  A.  in  charging  an 
estate,  their  joint  property,  as  a 
further  security;  and  A.  and  B. 
gave  their  joint  bond  for  payment 
of  the  sum  advanced.  A.  after- 
wards, by  deed,  to  which  B.  was 
no  party,  sold  the  estate,  his  sole 
property,  to  2).,  who  covenanted 
with  A.  to  pay  C  the  sum  ad- 
vanced on  mortgage  to  ^4.,  and  to 
indemnify  A.  and  B.  from  the 
payment  of  it.  B*  was  called  on 
by  C  for  payment  of  the  principal 
and  interest  of  the  money  lent  on 
mortgage,  which  B.  accordingly 
paid :  Held,  that  B.  was  not  en- 
titled to  recover  this  sum  from  JD. 
in  an  action  against  him  for  money 
paid  to  his  use.  Richard  Crqfls  v.  • 
Tritton.  3G5 

MUTUAL  CREDIT. 

And  see  Specific  Appropriation. 

1.  A,f  previous  to  his  bankruptcy, 
deposited  a  bill  of  exchange  with 
B.f  for  the  >  specific  purpose  of 
raising  money  thereon,  and  B,  ad- 
vanced mo^ey  on  the  bill :  Held, 
that  the  assignees  of  A.  were  en- 


titled to  recover  from  B.  the 
amount  of  the  bill  in  an  action  of 
trover,  they  having  tendered  to  B. 
the  money  advanced  by  him, 
though  a  general  balance  remained 
due  from  the  bankrupt  to  B,j  and 
that  this  did.  not  form  a  case  of 
mutual  credit  within  the  statute 
5  G.  2.  c.  30.  Ke^  and  Others^ 
Assignees  of  Robinson  and  Another, 
V.  Flint.  P<ige  21 

2.  A.  drew  a  bill  on  JB.  for  400/., 
which  JB.,  who  was  not  then  in- 
debted to  A.^  accepted.  B.  after- 
wards became  indebted  to  A.  in 
236/.  ilf.  3</.,  and  then  drew  on 
him  for  163/.  8«.  9</.,.  the  balance 
of  the  400/.,  and  his  last  bill  was 
sold  to  C.  for  its  full  value,  to  be 
paid  for  on  a  certain  day.  On 
that  day  B^  committed  an  act  of 
bankruptcy,  and  requested  C  to 
keep  the  bill  at  the  disposal  of  ^. 
till  B.  had  paid  the  bill  for  400/., 
as  he  was  not  entitled  to  the  money 
until  the  bill  for  400/.  was  paid. 
Three  days  after  the  bankruptcy, 
/f.,  ignorant  of  that  fact,  accepted 
the. bill,  and  aAerwards  paid  the 
money  to  C,  on  an  agreement  that 
he  should  resist  any  claim  of  the 
assignees.  The  bill  for  400/.  at 
this  time  remained  over  due  and 
unpaid  in  the  hands  of  A»;  and  B> 
was  indebted  to  him  in  more  than 
the  amount  of  the  bill  in  question : 
Held,  that  the  assignees  of  B. 
could  not  recover  against  C,  he 
being  in  the  same  situation  as  ^., 
who  had  a  larger  claim  against  the 
estate  of  J?.,  this  being  considered 
a  case  of  mutual  credit  between 

A.  and 


900    NE  EXEAT  REGNO,  Ac 

A.  and  the  bankrupts.  Shddom 
and  Others,  Assignees  of  ike  Estate 
and  Effects  o/De  Roche  and  Others, 
r.  Rothschild.  Page  156 

3.  Trover  for  cloths  deposited  by  the 
banknipt  previously  to  his  bank- 
ruptcy with  the  Defendant,  a  ftil- 
ler,  for  the  purpose  of  being 
dressed:  Held,  that  the  Defend- 
ant was  not  entitled  to  detain  them 
for  his  general  balance  for  such 

'  work  done  by  htm  for  the  bankrupt 
previously  to  his  bankruptcy ;  for 

'  that  there  was  no  mutual  credit 
within  statute  5G.2.  c.SO.  i.28. 
Rose  and  Others,  Assignees  of 
Smart,  v.  HaH.  499 


N 

NAVIGABLE  STREAM. 
See  Sbwxrs. 

NE  EXEAT  REGNO,   WRIT 
OF. 

On  the  dissolution  of  partnership  be- 
tween B.  and  C,  C.  filed  his  bill  in 
equity  against  B.  for  an  account. 
A.  admitted  that  he  owed  a  ba- 
lance to  the  house  of  B.  and  C, 
and  was  made  a  Defendant  in  the 
suit  in  equity.  C.  applied  to  the 
Court  of  Chancery  for  a  writ  oine 
exeat  regno  against  A.  for  a  much 
larger  sum  than  that  admitted,  al- 
leging that  to  be  the  balance  due 
to  the  house  of  B.  and  C.  The 
Court  granted  the  writ  for  the 
smaller  sum  only ;  and  A.  was,  ac 


OVERSEERS. 

cordingly,  held  to  bail  for  Ae 
smaller  som,  which  he  paid  iat* 
court'  B.  became  banknipt.  Ik 
assignees  of  B.,  C  being  ooe  «f 
them,  arrested  ^.for  die  larger  sob. 
The  Court  of  C.  P.  refused  to  ait- 
charge  A.  out  of  custody,  oa  tfae 
ground  that  this  case  did  not  emmt 
within  the  principle  nemo  deiei  tie 
vexaripro  eddem  caus^  Musgwmae 
and  Others,  Assignees  of  Mates 
Medex,  v.  Isaac  Medex.     Page  2i 

NEGLIGENCE. 
See  Carribr. 

NEW  TRIAL. 
See  Practicx,  IS. 

NOTICE. 
See  Bahkruptct,  2, 5.  i&    Prac- 
TiCR,  15.  24»  85,  26. 

NOTICE  TO  PRODOCR. 
See  EviDKNCR,  6. 

NOTICE  TO  QUIT. 
See  Ejbctmrnt.     Lanplord  aro 
Tknant,  1* 


o 

OUTLAWRY- 
See  Pbactice,  12. 16. 22. 

OVERSEERS. 
See  Plkadinq,  20. 


PATENT. 
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PARISH. 
See  PLBAomoy  16. 

PARTNERSHIP. 

And  see  Bankruptcy^  4*  Evi- 
DKMCK  2.  Ne  Exbat  Rbono> 
Wbit  OF. 

Plantiff^  an  infant,  entered  into  part* 
nership  with  an  adult.  The  part- 
ners took  a  lease  of  premises  from 
the  Defendant,  for  the  purpose  of 
carrying  on  their  trade ;  the  pre- 
mium for  which  lease  was  paid  for, 
half  by  the  in&nt  in  cash,  and  the 
other  half  by  bills  drawn  by  the 
Defendant  and  accepted  by  the 
PlaintifFy  in  the  joint  names  of  him- 
self and  partner.  The  infant,  the 
day  after  he  became  of  age,  dis- 
solved  the  partnership;  and  four 
months  after  such  dissolution,  the 
Defendant  sued  the  adult  partner 
alone  on  one  of  the  bills,  accepted 
asurrender  of  the  lease  from  him, 
abandoned  his  action,  and  destroy- 
ed the  other  bills :  Held,  that  these 
fiu^ts  ought  to  have  been  left  to 
the  jury  to  determine  whether  the 
Defendiuit  had  not  dispensed  with 
formal  notice  and  disaffirmance 
of  the  contract,  and  that  the  PUun- 
tifP  had  been  improperly  nonsuited. 
Holmes  t.  Blogg.  Page  38 

PATENT. 

A  patent  had  been  obtained  for  "  the 

invention  of  certain  improveioents 

in  the  smelting  and. working  of 

iron;"  and  the  patentee,  in  his 

Vol.  Vm. 


specification,  declared,  that  his 
improvements  consisted  in  certain 
processes  thereinafter  set  forth,  by 
which  the  iron  contained  hi  slags 
or  cinders,  produced  firom^  the  se- 
veral furnaces,  was,  by  smekmg» 
brought  into  the  state  of  bar  iron, 
(whether  all  the  sorto  of  the  said 
slags,  or  any  of  them,  were  mixed 
together  and  used,  or  whether  all 
the  sorts  of  the  said  slags,  or  any 
one  or  more  of  them,  were  com* 
pounded  with  iron  stones  or  iron 
ores,  or  with  both  of  them ;  whe* 
ther  all  the  said  several  compounds 
were  used  together,  or  whether  only 
one  or  more  of  them  were  used,) 
and  further,  in  the  use  and  appli- 
cation of  lime  to  iron  subsequently 
to  the  operation  of  the  blast-fur* 
nace,  whereby  that  quality  in  iron 
called  <<  coldshort"  was  prevented. 
The  patentee  then  declared,  that 
in  the  smelting  he  used  a  mixture  <tf 
lime  and  mine  rubbish,  and  stated 
their  proportions,  and  also  the  va» 
nous  processes,  compounds,  and 
proportions  used  in  the  different 
furnaces  in  the  smelting  and  work- 
ing ;  and  further  declared  that  he 
had  discovered  that  the  addition  of 
lime  or  limestone,  or  other  sub* 
stances  consisting  chiefly  of  Iime» 
and  free,  or  nearly  free,  from  any 
ingredient  known  to  be  hurtful  to 
the  quality  of  iron,  would  suffid* 
endy  prevent  or  remedy  that  qua- 
lity in  iron  called  coldshort,  and 
would  render  such  iron  more  toog^ 
when  cold. 
On  the  trial  of  an  action  for  the 
S  O  infringe* 
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of  this  patittly  it  ap- 
;  ifcm  lad  bcfim  been 
firem  abigi,  that  it  had 
dtse^vered,  and 
pdblkhe4p  that  tiw  «pplica* 
tioo  of  liflM  wMrid  ftetesK  tht 
furiitf  called  «otf«Aofff,  thattuch 
aapiioatioi  had  btea  vted  for  that 
purpaae  ia  an«zteMrre  iioo  vork 
fiv  a  aeries  tf  yean  previous  te  th0 
date  of  the  patent;  and  that  the 
Defiendants  had  not  worked  ac* 
cording  to  the  processes,  com* 
pounds^  and  proportions  described 
in  the  specification,  for  that  they 
ire^piently  varied  the  proportions^ 
and,  in  one  instance,  omitted  one 
of  the  ingredients  altogether,  with 
an  equally  successful  result :  Held, 
by  three  judges,  Gibbt  C.  J.  ab- 
seittet  that  there  had  been  no  in- 
fringement, and  that  the  patent 
was  void,  the  invention  ckumed 
not  being  new.  Hill  v.  Thampion 
and  Formau.  Page  875 

PAYMENT, 
ifee  Banbuptct,  12. 

PETITIONING  CREDITOR'S 
DEBT, 
ji^  Bamkbuptct,  9. 

PLEADING. 
And  see  Award.      Banxruptct* 
Bill  or  Exchanos,  1.     Covx- 


naxt,  5,  6. 

'MONEt      HAD 

monkt     paid. 
Trsspass,   2. 
Attobnxt,  2. 

llOUftv 


Dilapidations. 

and    eecbivju). 

PiiACTi(;s,   8. 

Warrant    oir 

Work  and  La- 


1.  Todebtonbondconditioiied,diat 
the  Defendant  should  not  open  a 
shop  within  a  certain  distance  of 
premises  demised  to  him  bj  die 
Pkuntiff,  the  Deferfdnt  pleaded 
the  leave  and  licence  of  the  Plain- 
tiff:  Held,  that  such  plea  was  bad, 
tMi  general  demurrer.  Saltn  v. 
BiAfifrd.  Page  81 

2.  The  Defendant  purchased  a  lease- 
hoM  estate  of  the  naindffii  at  a  pub- 
lic auction,  subject  to  certain  condi- 
tions of  nle,  which  were,  **  that 
liie  -purchaser  should  iomiediatdj 
pay  down  a  deposit  in  part  of  d^ 
purchase-moncji  and  sign  an 
agreement  for  payment  of  the  re- 
mainder within  twenty-eight  6xj% 
from  the  day  of  sale,  when  posses- 
sionshould  be  given  of  the  part  in 
hand;  and  that  the  purchaser 
shovld  bare  proper  conreyanoes 
and  assignments  of  the  leases, 
without  requiring  the  leasor^s  tide, 
on  payment  of  the  lenminda'  of 
the  pivehas»4noney."  Autm^ 
was  brought  by  the  Tender  against 
the  purchaser  for  the  non-perfona- 
ance  of  the  conditions  on  hk  pact. 
After  a  verdict  for  the  Flaiatii&, 
on  a  notion  in  arrest  of  jndgmeot, 
on  die  ground  that  die  Haintifis 
had  not  set  out  their  title  or  ten- 
dered the  conveyaoces  to  the  De- 
fendant, it  was  held,  that  the  Pbin- 
tifik  were  not  bound  to  set  oat 
their  tide;  and  that  allegadons, 
that  they  were  ready  and  willing 
to  -coDfey,  and  that  they  were 
ready  and  wflling,  ated  actually 
oSeted  to  •convey,  were  equivaleflt 
to  aperfonaaanoe  of  the  con^tioni 
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:  on  their  parts.  Ferr^  and  Another 
V.  Williams.  Page  62 

5.  The  Piaintift  declared  that  they 
agreed  to  sel),  and  that  the  De- 
fendants agreed  to  buy,   certain 

•  goods  and  merchandises,  to  tuit^ 
328  che^to  ^d  30  half  chests  of 
oranges  and  lemons,  at  and  for  a 

.  certain  specified  price,  also  laid 
under  a  videlicet.    The  contract 

.  proved  was  for  308  chests  and  30 
half  chests  of  Chirm  oranges,  and 
20  chests  of  lemons,  without  spe- 
cifying price:    Held,   that    there 

.  was  no  variance,  the  price  and 
quantity  being  laid  under  a  vide- 
licet. Crispin  and  Another  v. 
Willianuon.  107 

4,  A.  and  B.  being  assignees  under 
one  commission  of  bankruptcy^  and 
C.  being  assignee  under  two  other 
commissions,  cannot  sue  jointly; 
but  the  declaration  should  state 
what  their  respective  interests  are. 
Rai^  and  Others^  Assignees  of 
Brown  and  Others,  Bankrupts,  v. 

.  Davies  and  Others.  134 

5»   In  avowing,  as  executor  or  ad* 

.  minifitrator,  under  the  statute  of 

.  32  Hen.  8.  c.  37.  «•  1.,  it  is  not 
necessary  for  the  Defendant  to 
state  for  what  term  the  tenant  held 
the  premises.     Quare,  whether  the 

.  statute  32  Hen.  8.  c.37.  applies  to 
rents  arising  out  of  terms  for  years  ? 
Meriton  v.  GUbee.  159 

6.  In  an  action  on  a  recognia^nce  of 
bail,  taken  before  a  commissioner 
in  the  country,  the  venue  was  laid 
in  Middlesex^  and  the  declaration 
suted  that  the  Defendant,  of^„ 
in  the  county  of  JS„  came  before 


C,  Ibea  and  there  being  a  com- 
missioner, Ac.  for  B.,  and  then  and 
there  before  such  commissioner 
became  bail :  Held,  that  this  was 
a  sufficient  averment  that  bail  waa 
taken  in  B.^  so  as  to  give  C.  au« 
tliority  to  take  it ;  that  such  aver- 
ment being  made  without  a  yenoe, 
yet  the  county  in  the  margin  wout4 
help ;  and  that  the  aclioa  might 
be  well  broiigbt  i)»  Midtffesexp 
where  the  rdcogniaanco^  was  filed. 
HaHlet^  y,  Mo^ont^       Fage  171 

7.  A  ppm^noo  of  fishery  is  i>ot  pior- 
rectly  deacribed  l^y  alleging  i^  to 
be  a  common  fishery.  Benetl  v, 
(Uistarf  183 

8.  Breach  of  coveiu^nt  assigned  that 
the  Defi^dant,  to  wit,  on,  4kc.,  9pA 
on  divers,  to^  wift^  nineteen  other 
d^ys  bet^iteen  that  day*  &.c-x  diA 
&c.  Plea,  that  the  Defendant  did. 
not  on  the  several  daj^  in  the  de- 
claration meotionedt  &c^  Held,  oi^ 
special  demurrer,,  that  the  plea  waa 
bad,  as  it  took  an  i^vnaterial  tra,- 
verse,  and  tied  ^  {^lainti^T  dowDS 
to  prove  breaches  .op  all  the  partii 
cular  days  mentioned  in  ^e  de-r 
claration.  The  QorporaJtion  of 
Arundel  v.  Bofotman.  190 

9.  The  declaration  stated  thj^t  A^ 
was  indebted  to  the  Plaptif  in  i^ 
certain  sum,  to  mi,  26/,  jl3«.  6<if., 
being  the  balance  qf  a  certaii^ 
largersum,  andth^tinooiwderati^^n 
that  the  Plaintiff  would  forbear  to 
sue  A.,  the  Defisi^dant  undertook 
to  accept  a  bill  for  the  said  ba- 
lance of  26/,  ISs.  6d.  Ttie  ac^ 
tual  balance  due  was  only  ,^/,; 
Held,  that  although  ti\^  sum  in 

30  2  the 
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•  the  sUlement  of  the  contract  was 
not  laid  under  a  videlicet^  yet,  as  it 
referred  to  the  inducement  where 
the  sum  was  laid  under  a  wieUcHf 
and  as  the  substance  of  the  con- 

>  tract  was  to  pay  the  balance  due^ 

•  there  was  no  variance.  Brayr. 
Freeman*  Page  197 

10.  By  charter-party  the  Defendant 
covenanted  to  pay  freight  for  a 
cargo^  at  a  certain  rate  per  ton, 
freight  meamrement.  To  an  ac« 
tion  of  covenant  for  non-payment 
of  freight,  he  pleaded,  ^n^,  that 
l>y  the  usage  of  the  particular  trade 
«n  account  must  be  produced  to 
tAe  freighter  by  the  owner,  before 
lie  could  denumd  payment  of  the 
fre^t,  and  that  no  such  account 
was  delivered ;  znAf  secondly^  that 

•  it  was  the  duty  of  the  Plaintiff  to 
deliver  a  freight  measurement,  and 
that  he  had  not  done  so :  Held,  on 
(djemurrer,  that  these  pleas  were 
;bad,  as  the  usage  so  pleaded  would 
•create  a  new  condition,  and  vary 
the  terms  of  the  original  contract. 
QOhon  V.  Young.  254 

}i.  A  declaration  in  auuntpik  stated 
in  the  first  count  that  the  Plaintiib 
were  possessed  of  lands  for  the 
residue  of  three  terms,  which  re- 
apectively  commenced  on  the  15th 
Fehmary^  1765;  that  they  put 
ihem  up  to  auction,  subject  to  a 
condition  that  the  purchaser  should 
take  the  stock  in  trade  at  a  valu- 
ation; that  the  Defendant  pur- 
chased the  same,  and  that  the 
stock  was  vidoed  at  a  sum  sped- 
fied.  Breach,  non-payment  of 
ihat  sum.    The  second  count  was 


for  lands  bargained  and  sold,  and 
counts  for  goods  sold  and  ddi- 
vered ;  and  the  money  counts  were 
added.  The  leases  under  which 
the  Plaiiitifi  derived  title,  were 
dated  an  the  day  kid,  kahendmm 
Jnm  the  day  of  their  date ;  and 
the  valuation  proved,  after  string 
the  prices  of  each  article  of  stodcg 
was  indorsed  with  a  memorandum, 
that  certain  pans  were  valued  as 
sound,  but  should  any  of  them 
prove   broken  the   first   time  of 

'  boiling,  an  allowance  was  to  be 
made  thereon,  and  with  that  con- 
dition the  stock  was  appraised  at  a 
certain  sum,  (the  same  aa  that  laid 
in  the  declaration) :  Held,  that  the 
statement  of  the  day  of  commence- 
ment of  the  terms  was  immaterial ; 
and  that  the  valuation  might  be 
considered  as  absolute,  as  there 
was  no  proof  of  the  pans  being 
broken  at  the  time  mentioned. 
Widck  and  Another^  Assignees  of 
KilshaiWt  a  Bankrupt,  v.  Fisher. 

PageSSS 

12.  In  replevin,  the  first  cognizance 
averred  a  custom  within  a  manor 
for  the  court  leet  to  make  r^go^ 
lations  touching  the  commons,  and 
the  stocking  thereof,  and  to  order 
that,  on  breach,  such  penalty  should 
be  paid  by  the  oflender  as  to  the 
jurors  should  seem  meet ;  and  a 
further  custom  that,  on  reliml  to 
pay,  a  distress  might  be  taken;  it' 
then  averred  an  order  of  a  court 
leet^  that  no  person  should  ke^ 
on  the  commons  any  steers  after 
two  years  old,  on  the  penalty  of 
90s.  a  head,  and  justified  taktng 

the 
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the  cattlci  as  being  steers  more 
than  two  years  old,  and  being  in 
the  common  damage  feasant.  The 
second  cognisance  justified  taking 
the  cattle  damage  feasant  in  the 
locus  in  quo,  as  the  soil  and  free- 
hold of  the  lord.  The  Plaintiff 
pleaded  to  the  first  cognizance, 
that  the  cattle,  at  the  time  when, 
Stc*  were  less  than  two  years  old, 
on  which  the  Defendant  joined 
issue ;  and  for  plea  to  the  second 
cogniEance,  the  Plaintiff  prescribed 
for  common  appurtenant  over  the 
locus  in  quo,  for  such  cattle  as 
should  be  permitted  by  the  bye- 
laws  of  the  manor,  and  averred  the 
like  bye-law  as  in  the  first  cog- 
nizance, and  that  after  the  bye* 
law,  and  before  the  time  when,  &c. 
he  put  his  cattle,  being  steers  less 
than  two  years  old,  on  the  com- 
mon, and  they  remained  therein 
feeding  until,  &c.  The  Defendant 
replied  that  the  cattle,  at  the  time 
when,  &c.  were  not  less  than  two 
years  old,  on  which  issue  was 
joined  c  Held,  that  the  first  cog- 
nizance was  bad>  because  it  did  not 
aver  any  demand  and  refusal  to 
pay  the  penalty  before  the  distress 
taken,  and  that  the  Plaintiff  there- 
fore was  entitled  to  judgment  non 
xAstanie  veredidof  On  the  first  issue. 

Held,  also,  that  the  plea  in  bar 
to  the  second  cognizance  Was  bad, 
because  it  did  not  aver  the  age  of 
the  cattle  ai  the  time  of  the  dis- 
tress taken,  and  that  the  imma- 
terial issue  joined  on  that  plea  could 
not  aid  the  imperlfection  thereof. 

tf  eld,  also,  that  no  repleader  was 


to  be  awarded  to  the  Plaintiff  as  to 

the  second  issue.    Clears  v.  Stevens* 

Page  413 

18.  In  an  action  of  debt  for  an  escape 
against  the  warden  of  the  Fleets 
the  bill  alleged  that  the  prisoner 
was  brought  to  the  bar  of  C.  P.  by 
habeas  corpus  ;  and  that  thereupon 
the  prisoner  was  by  that  Court  re« 
committed  to  the  prison  in  eze* 
cution,  "  as  by  the  said  commit* 
ment  more  fully  and  at  large  ap* 
pears."  Special  demurrer,  assign- 
ing for  cause  the  omission  of  the 
averment  that  the  commitment  was 
of  record.  The  Court,  relying  on 
the  case  of  Turner  v.  Eyks,  (3  A 
&  P.  456.)  gave  judgment  for  the 
Plaintiff;  but,  on  die  distinction 
between  that  case  and  the  present, 
being  subsequently  pointed  out, 
namely,  that  in  Turner  v.  Etfks 
the  objection  was  made  after  ver« 
diet,  whereas  here  the  defect  was 
pointed  out  by  demurrer,  the  Court 
lievoked  their  judgment,  but  al* 
lowed  the  Plaintiff  to  emend  on 
payment  of  costs. 

Sembkt  therefore,  that  on  special 
demurrer,  the  omission  of  sttch 
averment  is  fatal.    Bams  v.  E^les* 

51S 

14.  The  declaration  stated  that  the 
Defendant  undertook  that  he  would 
procure  his  co-tmstee  to  join  with 
him  in  transferring  or  oausiiag  to 
be  transferred,  and  that  the  De» 
fendant  and  his  co-tnistee  should 
accordingly  transfer  certain  stoek, 
standing  in  their  joint  names,  and 
breach.  The  proof  in  support  of 
the  d^arttion  was,. that  the  De« 
30  3  fendant 
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feadant  directed  his  bankers  to 
.  sell  the  stock,  who  accordm^y 
sold  the  same,  by  their  broker,  to 
the  Plaiotarfor  timey  and  informed 
the  Defendant  thereof  in  a  letter, 
enclosing  the  power  of  attorney; 
that  Uie  Defendant^  by  letter,  ac- 
knowledged the  receipt  of  it,  and 
wrote  that  he  had  signed  the 
power,  and  had  forwarded  it  im- 
mediately to  his  co-trustee;  that 
the  stock  not  being  transferred  at 
the  day  appointed,  the  Defendant 
in  subsequent  letters  to  his  bankers, 
treated  the  loss  as  one  which  must 
foe  borne  cither  by  himsdf,  or  the 
cettui  que  trusi^  and  acquitted  the 
foankerB  of  doing  wrong  in  makmg 
the  sale.  The  Plamtiff  was  non- 
suited:  Held,  that  the  contract 
was  a  mere  conditionid  contract  by 
the  Defendant  to  concur  with  his 
co-trostee  m  the  sale,  and  that  the 
nonsi^  was  well  directed.  LegUm 
T.Snejfd.  Page  5912 

15«  Under  an  averment  that  one  of 
the  links  of  a  warranted  chain 
cable  broke,  and  that  thereby  the 
chaiB  t»ble  and  an  anchor  to  which 
it  was  attached*  were  wholly  lost, 
it  is  suffioient  to  prove  that  a  link 
of  the  chain  cable  being  broken, 
the  pil«,  for  the  preservation  of 
the  iiiip  i»d  crew,  slipped  the 
ad>le,  and  diat  the  anchor  and 
5»Kfi«  ad)le  were  thereby  lo8t» 

Held,  also,  that  under  the  war* 
ranty  of  the  cable,  the  Plwntiffs 
might,  in  addition  to  the  value  of 
the  cdWe,  recover  the  value  of  the 
lost  anehor,  to  which  the  insuf- 
iicient  cable  was  attached.    Bor- 


radaik  umd  Oihers  t.  Bwmaitm  a^ 
Othen.  P^geSSS 

16.  Wherei  in  an  action  on  the  case 
for  an  excessive  distress,  the  ptc- 
mises  were  sTerred  to  be  in  the 
parish  of  Si-  George  ike'  Martyr^ 
Bloomsbury ;  and  the  proof  was, 
that  the  premises  were  in  the  paish 
of  Sf .  George,  Woomdmry^  the  va- 
riance was  held  to  be  fatal.  Har- 
rii  V.  Cook.  539 

17.  The  acceptor  of  an  accommo- 
dation bill,  drawn  by  the  Defend- 
ants before  bankruptcy,  declared 
against  them  specially  after  their 
bankruptcy  for  not  providing  him 
with  funds  to  pay  the  bill  when 
due ;  whereby  he  had  been  forced 
to  pay  the  costo  of  an  action,  and 
give  a  cognovit  for  the  amount  of 
the  bin,  and  had  been  obliged  to  sdl 
an  estate  in  order  to  raise  mon^ 
for  the  payment  of  the  same.  The 
Defendants  pleaded  their  certifi- 
cate. The  Court  of  C.  P.  hdd 
this  a  good  bar  under  stet.49  G.3. 
c.  121.  «.  8.;  and  the  Court  of 
K.  B.  afterwards  affirmed  the  judg- 
ment. Vansandau  v.  Corsbie  and 
Another,  550 

18.  Plaintiff,  lessee  of  a  farm,  cove- 
nanted  with  the  Defendant,  his 
lessor,  to  fetch  and  bring  all  sudi 
materials  as  should  at  any  time 
during  the  continuance  of  the  term 
be  wanted  in  erecting  a  thrashing 
mill;  which  mill  the  Defendant 
covenanted  with  the  Plaintiff  to 
erect  during  the  continuance  of 
the  term,  for  the  use  of  the  lessee 

'  and  the  occupiers  of  an  adjoining 

farm 
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farm.  The  Defendant  pleaded, 
first,  that  within  i^  ref|ionable  time 
from  the  date  of  the  indenture,  and 
during  the  continuance  of  the  term, 
he  began  to  provide  the  necessary 
materials  for  erecting  the  mill,  akid 
whilst  he  was  so  doing,  the  Plain- 
tiff desired  him  not  to  erect  ^e 
same,  but  to  refrain  from  so  doing 
until  he  should  be  requested  by  the 
Plaintiff;  and,  lastly,  a  plea  ef 
leave  and  licence  during  IJie  teem : 
Held,  on  special  demurser,  that 
.  both  these  pleas  were  bad.  Cowd^ 
ioMi  V.  fhmt.  Page  596 

Id*  The  Court  refused  to  grant  a 
new  XnA  in  an  acdoa  of  trespass, 
CD  the  gcound  of- a  variance  be- 
tween the  nid  priui  tecoT^  and  die 
issiie  delivered ;  the  mistake  being 
in  the  iasiM^  and  the  record  agree- 
ing with  the decbfation.  Jtmetv. 
Tatham.  634 

Sa  Under  the  54  G.  S«  e.  170.  i.S. 
an  actijNi  on  it  bond*  gjivien  to  Ihe 
pverpeers  to  iodevinify  the  parish 
against  tiie  expence  of  an  illegiti* 
mate  child,  must  be  brought  in  the 
names  of  the  overseers  in  oftce  at 
the  time  of  coiQmencing  the  action, 
though  they  may  not  be  the  over- 
aeers  to  whom  the  bond  was  given. 
Adekijf  andjf^mjtha'  v.  WiooUey  and 
Another.  691 

81.  If  an  ^ssigQfie  ^f^fHitaH,  the  1^4^ 
assigned  to  him  into  pleasure 
grounds,  and  erect  buildings  on 
thendf  be  cannot  recover  the  value* 
of  the  iniprovemeiils  in  an  action 
upon  a  covenant  for  jquiet  ei^y- 
ment,  unless  lie  slate  the  special 
damage  in  bis  deoteratipn  apecifi- 


POST-HOI^  QUTT.     9W 

cally.   Qcefv.  Whether,  if  so  stated, 
he  could  recover?   Zstoif  v.  Com^i- 

PLENE  ADMINISTRAVIT. 
See  Costs,  1. 


POLICY. 
Se^  Insu^ncs,  1.     L^EK.     Tro« 

VKR,  2. 

POOR'S  RATE. 
See  Distress,  1, 2. 

POST-HORSE  DUTY. 
The  Defendant,  b^ing  licen^  ^9  lei 
post-horses,  agreed  witK  thp  pro* 
prietors  of  a  country  ^reekly  news- 
paper,  to    convey  the  sap^e   pit 
Fritiay  uk  every  wee^  from  Jf?  8. 
to  L,9  where  he  ddivei^d.the  saipe 
for  a  weekly  payment.    The  paper 
wa^  conveyed  by  the  Pefend^nt 
or  his  boy,  generally  on  horsebapk, 
and  sometimes   in   a  ooie  hprse 
chaise ;  and  the  Defepdapt  wi^.in 
the  habit  at  such  times  of  carrying 
parcels  for  hire  from  N.  $.  to  L» 
Sometimes  he  carried  a  passenger  | 
buit  i9  that  case  be  pa^i  the  ppst$ 
Jiorse  duty.    In  an  ^^ctiop  of  (i«» 
su^t^  by  the  ftrm^  of  thi^  pqit* 
^orse  dutiea,  for  dutiep  ^eg^  to 
)^ve  )>een  incuirtd  by.JUi^  in  fx- 
c^cuiting  this  contniQ^  Ihe  Co^rt 
held  that  there  ^as  no  lettii^  to 
hir^  for  the  purpose  of  travelling  to 
btii^g  the  Defendant  within  tho 
liftb^ty  /created  by  stats.  ^  6.  S» 
c.  5^.|  or  44  6.  9.  c.98.  i^qh^  B* 
£^tni)i«y.  J^n^erard.  658 

S  O  4        •  POWER. 
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POWER* 

Ami  me  Cbowv  Geaiit,  2.     Db- 
▼xuc»f. 


1.  Ltndb  were  settled  •object  to  m 
power  of  ede  in  tnutcce,  with  die 
conient  of  the  tenant  for  life.  A 
recovery  was  afterwards  suflferedt 
tn  whidi  the  tenant  m  tail  under 
the  settlement  was  Toached,  and 
by  the  recoveiy  deed  it  was  agreed, 
that  the  recoveiy  should  enure  m 
confirmation  of  the  estates  created 

■  by  the  settlement  which  were  an- 
tecedent to  the  estate  tail»  and  m 
confirmation  of  the  powers  annex- 
ed to  those  estates  and  subject 
thereto.  To  such  uses  as  the  te- 
taant  for  life  and  tenant  in  tail  should 
appoint.  The  tenant  for  life  a&d 
tenant  m  taO  afterwards  exercised 
thar  power  of  appointment,  and 
the  trustees  concurred  with  them 
in  a  conveyance  of  the  lands,  Wod 
they  thel^by  treated  new  powers  of 
sale:  Hdd,  thlst  the  power  of  sale 
in  the  original  settlement  wbb  not 

*  destroyed.    Roper  v.  Hattifas. 

PageS^ 
f.  Whiere  troAees  «re  authorised  to 
'  give  reciiptB  for  the  purchase- 
"*  money  of  Itod  directed  to  be  sold, 
'  and  sifch  pid'chaseHDon^y  is  di- 
rected to  be  laid  out  in  the  pur- 
dias«M)ir  other  lands,  to  be  settled 
'   in  ifie  Stone  manner  as  the  lands 

*  sold ;  a  purchaser  haying  paid  the 
pifrchase-nroney  band  Jide  to  the 

'   thistees,  and  having  taken  their 
'    receipt,  catmot  be  affected  by  any 

misapplication  of  the  money  by 

lliem»     Ubiom 


PRACTICE. 
Amd  see   Attachmkmt.       Bamk« 

BUPTCT,11.    CovmAHT.S.    DlS- 

TUXGAs.      Finxa    An>    Raoo- 
'nMSMM^  PnACTicK  or   PASSniG. 

IVSOLVKKT  DXBTOA.      IhTXBJVT. 

LAjf^LoED  Aim  Tkhaht.  PL&aB- 

IXO.     PnlSONXR. 


\.  After  trial,  an  afiidanrit,taidiBg  CO 
impeadi  a  verdict  by  stating  osr* 
mpt  motives  in  one  of  the  joraoi 
cannot  be  received*  Hndk  v. 
BmkmidHeygaU^Ska^^Midr 
dk$ex.  P^geV 

%  A.  sued  o«t  n  ea.  io.  against  B^ 
who,  hsvmg  pot  in  bdH,  ttecanie 
bankrupt  and  obtained  hb  certi- 
ficate; Am,  m  about  two 
afterwards,  signed  an 
to  accept  n  oompositicm  ftom  iB«, 
provided  all  his  creditors  would  ac- 

-  eept  the  same;  a  few  days  after 
the  signature  of  the  agreeasent  by 
jf.,  execution  was  levied  by  lam 
onJB/sbail:  Held,  that  the  ca.M. 
against  the  principal,  and  all  the 
proceedings  against  the  baO,  nmst 
beset  aside;  but  that,  as  the  bail 
had  so  long  delayed  their  ttp^ 
catioDf  they  could  only  be  rdieved 
on  payment  of  costs.  I%md»r^ 
and  Oiheri  v.  Titmer.  128 

8.  A  declaration  was  ddivered  oa 
the  essoign  day  of  HUary  terra, 
and  an  impariance  to  toiler  tens 
was  obtained  by  the  Defendant 
In  diat  term  a  rule  to  plead  was 
given,  bat  no  demand  of  plea  was 
made.  The  Plaiatiir  baring,  in 
TrbAg  term,  signed  judgment  ss 

for 
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for  wftnt  of  a  plea :  Held,  that  the 
judgment  was  irregularly  signed* 
that  aU  the  proceedings  thereon 
must  be  seft  aside,  and  all  further 
proceedings  be  stayed.  Harvey  v* 
Good/brd.  Page  SS 

4.  Bail  permitted  to  justify  at  the 
rising  of  the  Court  before  lite  last 
day  of  the  term.  Hopper  and 
Another  v.  Jacobs*  56 

S»  The  Court  will  discharge  with 
costs  a  rule  obtained  on  affidavits 
of  a  party,  which  are  sworn  before 
Ms  own  attorney  in  the  cause. 
HopUnson  v.  Budcley.  74 

6*  In  showing  cause  against  a  rule 
for  judgmenl  as  in  case  of  a  non 
suit,  sen  affidavit  that  the  Flainti£P 
did  not  proceed  to  trial  according 
lo  notice,  in  consequence  of  the 
absence  of  a  material  witness,  need 
not  name  the  witness.  Jordan  v. 
Martin  and  Wife.  104 

7«  The  Defendant's  bail  in  error 
ought  to  have  justified  on  the  ^th 
November;  but,  being  too  late,  the 
Couft  peirmitted  them  to  justify  on 
the  S7th.  A  habeas  corpus^  re- 
turnable on  the  27th,  had  issued  to 
the  warden  of  the  Fleet  to  bring  up 
the  body  of  the  Defendant,  in  order 
to  charge  him  in  execution ;  but 
the  Court  hdd,  that  the  operation 
of  the  habeas  corpus  was  suspended 
by  their  permission ;  an^,  the  bail 
having  justified  in  pursuance  of 
such  permission,  discharged  the 
Defendant,  ^parrom  v.  Sir  Wat' 
tin  Lewes.  126 

^  A  writ  was  served  at  eight  o'clock 
on  the  evening  of  tbe  day  on  which 
it   was    returnable ;   and   notice. 


dated  the  same  day,  of  a  declar« 
ation  being  filed  condidonally  on 
that  day,  was  given  on  the  follow- 
ing morning:  Held,  that  there  was 
no  irregularity.  Walbancke  v.  Ab' 
bott.  Page  127 

9.  SenMe^  that  the  Court  will  permit 
bail  to  justify,  as  tenant  by  the 
curtesy  of  lands  in  the  iJeofMan, 
without  affidavit  or  other  evidence 
that  the  law  of  tenancy  by  curtesy 
prevails  there.     Tomsey  v.  Napier. 

148 

10.  The  Court  will  not  grant  a  motion 
for  chanpqg  the  venue  after  plea 
pleaded.  Tlie  Plaintiff  may.  retain 
the  venue,  notwithstanding  a  mo- 
don  to  change  it,  on  undertaking 
to  give  material  evidence  arising 
either  in  the  county  laid  or  in  a 
third  county.  Proof  of  letters  con- 
taining the  promise  upon  which  the 
action  is  brought,  written  and  put 
into  the  post-office  in  the  tliird 
county,  is  sufficient  to  satisfy  such 
uadertakiag.    Smith  v.  Walker, 

169 
11»  '\Vhere  in  an  action  of  trespass  to 
afishery,thejuryfindthe  Defendant 
justified  on  one  issue,  and  state  the 
right  under  which  they  found  him 
justified,  such  a  finding  may  be 
treated  as  aspecial  verdict.  Benett 
V.  Costar.  18S 

12.  A  capias  fuare  dausum  Jregit 
issued  against  A.  and  B.,  with  an 
ac  etiam  in  debt,  upon  which  A. 
was  arrested.  A  special  original 
in  debt,  a  capias,  alias,  said  pluries, 
and  writs  of  exigent  issued  against 
both ;  there  was  a  supersedeas  as  to 
A.,  and  an  exigent  returned  thatjB. 

was 
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was  ontfawed  jd  die  2d  Otsabmn 
and  on  the  36iii  yhircwoer.  %  ifr- 
ciaracujA    ui    iefit  was    dt^u^^ccd 

averr^n^  :he  tjudawrj  jf  3*i  Held* 
that  the  ledvery  ^if  die  ieciorsiaii 
WW  reg-iiar,  hue  diac  ji  x  was  e&- 
tlcled  previouaij  20  tiie  outiawty, 
k  wa»  wtan^,  TJe  Cjurt,  !uiw. 
ever,  avowed  it  la  be  amended  <bi 
pament  at  costs-.  G^Mt  uMtt  Jm-- 
9ikgr  V.  Aaoct:  2nd  yLzsLauL 

F^z;^  1S7 
15.  Whereaveriictwaa^undagamat 
a  Defendant,  and  a  maoerial  wit- 
neaa  for  him  arrived  mi  the  toilov- 
ing  daj,  the  Court  r^jied  to  zrsu 
a  role  for  a  new  trial,  becaoae 
DO  applicatfoQ  had  beca  made  to 
|Hit  off  die  first  triaL  Umaiie  t. 
WUdmoM,  236 

14.  The  Defendant  was  arrested, 
npoo  a  capias  directed  to  the  ibe- 
riffii  of  LcndoMj  which  issued  npoo 
an  office  copr  of  an  affidavit  of 
debt,  sworn  before  the  filacer  for 
DrtoMy  DO  affidavit  baring  been 
made  before  the  filacer  for  Lom»\ 
den:  Held,  that  the  proceedings 
were  regular,  and  the  Defendant 
not  entitled  to  his  discharge.  An- 
denon  y.  Haipman.  842 

15.  A  notice  bj  mistake  to  a  Defend- 
ant to  appear  on  a  daj  which  has 
past  is  an  irregularitj,  for  which 
the  Court  r-ill  set  aside  the  pro- 
ceedings.    Baratta  r.  Lee^       253 

16.  A  capias  quart  clausum  Jregit 
issued  against  A.  and  B^  with  an 
ac  ttiam  in  ^ebt,  upon  which  A. 
was  arrested.  A  special  original 
in  debt,  a  capias,  alias  and  piurics, 
and  writs  of  exigent,  issued  against 


bmfc^flid&wai  oodswedMAe 
SadOdaitr^  after  wUdh  a  decfar- 
adoa  bx  debt  00  die  origiiial  wm 
deirrercd  afBoat  A.  onlj,  entided 
ot  rran^tcrm:  Held,  that  tbe 
bail  were  aot  entitled  to  be  As- 
charged  ob  a  nMCion  for  that  pur- 
poae,  upon  the  groond  of  a  Tananoe 
becwcea  the  dedaratioo  and  the 
proccK,  upon  which  the  DefendaaC 
waa  arrested.  Gtsd  and  AmaUur 
▼.  ABiott.  Page  dCH 

IT-  A  motioa  in  arrest  of  jodgmait 
mnst  be  founded  on  the  nisipntu 
record,  (which  nunt  be  taken  from 
the  iasne-roO,}  and  not  on  an  ap- 
pareat  error  in  the  cop j  of  the  de* 
dantion  delireied*  NewbaB  v. 
Adamsm  3S5 

1&  A  commi»on  of  bankrupt  had 
ianed  against  A.  in  1806,  under 
which  he  did  not  obtain  hb  certi- 
ficate. Another  rommiisioo  iasaed 
against  him  in  1815»  under  which 
he  was  jmpdsoned,  and  broo^t 
his  action  in  £•  B.  against  the  com- 
mimioncffs  ibr  that  imprisonment. 
At  the  trial,  being  unprepared  with 
proof  of  the  fiist  coomiisaion,  he 
was  nonsuited.  He  then  brought 
an  action  for  the  same  cause  in 
C.P»,  which  court  staid  the  pro- 
ceedings in  the  latter  action  tall  the 
coats  of  the  former  should  be  paid. 

I      Crasdey  t.  Impey.  407 

1 19.  It  was  sworn  by  the  first  of  two 
deponente  that  he  went  to  the 
Fltet  prison,  where  the  Defendant 
was  then  in  custody^  for  the  pur- 
pose of  serving  him  with  a  capias 
ad  respondendum,  and  that  having 
found  the  Defendant  therein,  he 
tendered  to  him  a  copj  of  the  writ, 

at 
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at  tbc  same  time  shewiof  |he  ori- 
ginal writ,  and  explainittg  to  the 
Defendant  the  intent  of  the  ser- 
vice; but  that  the  P^fendant  re- 
fused to  take  the  copy 9  aud  walked 
away,  whereupon  tke  deponent  fol- 
lowed him,  endeavouring  to  prevail 
on  him  to  take  tbe  copy,  but  the 
Defendant  refu«ed,  and  told  the 
deponent,  if  he  iid  not  leave  him, 
the  deponent  would  get  himself 
insulted,  whereiypon  the  deponent, 
fearing  violence^  desisted. 

It  was  sworn  by  the  second  de- 
ponent that,  on  the  evening  of  the 
same  day.  he  went  to  the  FleH 
prison  for  the  purpose  of  deliver- 
ing the  copy  of  the  writ  to  the  De« 
fendant;    that  he  went  into  the 
deputy  warden's    office,    and    in- 
formed him  what  had  passed  in  the 
morning,    and   requested    him   to 
have  the  Defendant  into  the  turn- 
key's   lodge,    that  the    deponent 
might  personally  deliver  the  copy 
of  the  writ  to  the  Defendant,  and 
shew  him  the  original:  that  the 
Defendant  was  called  by  the  crier, 
but  refused  to  see  any  body  except 
in  his  room;   whereupon  the  de- 
ponent offered  to  go  there,  but  was 
prevented  by  the  deputy  warden, 
who  said  he    might    not    escape 
with  his  life,  and  that  the  prison 
would  be  in  an  uproar ;  that  it  was 
impossible  for  the  turnkeys  to  pro*- 
tect  the  deponent,  but  that  if  the 
deponent  would  leave  the  copy  of 
the  writ  with  the  deputy  warden, 
it  should  be  given  to  the  Defend^ 
ant  on  the  following  morning ;  that 
the  deponent  was  informed,  and 
believed  that  the  Defendant  was 


discharged  from  the  Fleet  two  days 
afterwards;  that  he  had  made  fre- 
quent attempts  to  serve  him  at.his 
dwelling-house ;  that  the  Defend-- 
ant  could  not  be  found,  and  that 
the  deponent  believed  he  secreted 
himself  to  avoid  the  service ;  and 
that  the  deponent  had  been  in- 
formed by  Joseph  Foulkes^  one  of 
the  turnkeys  of  the  Fleet  prison, 
that  he,  J.  jF.,  did  deliver  to  the  said 
Defendant  personally,  in  the  prison, 
a  copy  of  the  said  writ ;  Held,  that 
this  could  not  be  deemed  good 
service.  Pigeon^  lVidotv,y.  Bruce 
and  Dobsorim  Fage  410 

SO.  At  the  trial  of  a  cause,  a  verdict 
was  taken  for  the  Plaintiff,  subject 
to  a  case  for  the  opinion  of  the 
Court  of  C.  P.  The  case,  as  drawn 
for  the  Plaintiff,  was  objected  to  by 
the  Defendant,  on  the  ground  that 
it  excluded  the  only  point  intended 
to  be  raised.  The  counsel  on  both 
sides  (not  of  the  degree  of  the 
coif,)  then  attended  before  the 
judge  who  tried  the  cause,  who, 
after  hearing  them,  and  referring 
to  his  notes,  decided  that  the  case, 
as  it  stood,  was  correctly  drawn. 
The  Defendant's  and  Plaintiff's 
junior  counsel  then  signed  the  case, 
and  the  Plaintiff  obtained  a  ser* 
jeant's  signature,  and  handed  the 
case  to  the  Defendant's  attorney 
for  signature  in  like  manner,  that 
it  might  be  argued.  The  attorney 
having  refused,  on  the  ground  that 
he  should  conopromise  the  question 
which  his  client  intended  to.  try, 
the  Court  gave  the  Defendant  two 
flays  to  obtain  the  proper  signa- 
tures, and,  on  his  non-compliance, 
ordered 
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ordered  the  postea  to  be  delivered 
-  to  the  PlaintilF.    Jackson  and  An- 
tdher  r.  HalL  Page  421 

81.  An  attorney,  before  whom,  as  a 
commissioner,  an  affidavit  had  been 
sworn  in  the  country,  had  been  the 
legal  adviser  of  one  of  the  depon- 
ents, and  had,  in  London^  told  the 
party  really  interested  in  the  cause 
for  which  the  affidavit  was  sworn, 
that  he  intended  to  move  the  court 
in  that  cause,  in  which,  however, 
he  was  not  the  attorney.  The 
Court  held,  that  this  formed  no 
objection  to  the  affidavit,  which 
was  accordingly  received,  fVil- 
Uams  V.  John  Pearce  Hockint  and 
Hannah  Read,  ^$5 

9SL  The  Court  will  not  intelfere  to 
relieve  an  outlaw  in  a  summary 
way,  unless  he  appears,  or  will  for« 
ward  the  Plaintiff's  suit.  There- 
fore, wherte  a  writ  of  capias  ad  rv- 
epondendum^  with  an  ac  ettim  on 
promises,  was  sued  out  by  the 
Plaintifis  against  A,,  resident,  and 
.  B.,  a  foreigner,  not  resident  in  this 
country,  '  whereupon  A.  was  ar- 
rested, and  put  in  bail,  and  an 
original  quare  chusum  Jregitf 
'  (throughout  which  the  singular 
pronoun  was  used  instead  of  the 
plural,)  giving  B.  no  addition,  and 
without  an  ac  eHdm^  was  sued  out 
by  the  Plaintifis  against  A  and  ^., 
followed  by  writs  of  alias^  pluriesy 
€xigentf  and  prodafnaUon,  all 
properly  worded,  and  containing 
clauses  of  ac  etidm,  and  a  superset 
deas  was  sued  out  against  B,,  who 
was  thereupon  outlawed ;  the  Court 
refused,  on  nvotion  by  J?.,  to  re- 


verse or  set  aside  the  outlawry  for 
irregularity,  but  left  him  to  his 
writ  of  error.  Soify  and  Andher 
V.  Fordes  and  EUerman.  Page  516 
SS.  A  friend  of  the  Defendant  de- 
posited with  the  sheriff  on  the  De- 
fendant's arrest,  a  sum  in  lieu  of 
bail  under  sUt.  43  G.  3.  c.  46.  «.  8. 
Bail  was  afterwards  put  in,  and  the 
Defendant,  who  had  become  a 
bankrupt  after  the  money  had  been 
deposited,  surrendered  in  their  dis- 
charge. The  Court  held  them- 
selves bound  by  the  statute  to  order 
the  repayment  of  the  deposit  to 
the  Defendant.  Eddsttn  and  An- 
other V.  Adanu.  551 

24.  After  a  rule  to  plead,  and  notice 
of  trial  given,  the  Court  refused  to 
set  aside  the  declaration  and  sub- 
sequent proceedings  for  irregu- 
larity, where  one  of  the  counts  in 
the  declaration  delivered  was  de- 
livered on  unstamped  paper.  Brands 
V.  Rich.  591 

Held,  also,  that  there  was  nothing 

in  the  objection  that  money  counti 

are -partly  printed  and  partly  writ- 
ten, a. 

25.  Where  notice  to  plead  is  given, 
and,  before  the  expiration  of  the 
time  named  in  the  notice,  a  judge's 
order  fbr  further  tine  to  plead  » 
obtained,  such  time  is  to  be  redi- 
oned  from  the  expiration  of  the 
time  named  in  the  notice  to  plead, 
and  not  from  the  date  of  the  judge's 
order.    Aspinal  v.  Sndtk.         592 

26.  Where  the  declaration  filed  m  the 
office  before  the  Defendant's  ap- 
pearance, was  indorsed  as  filed 
conditionally,  and  the  notice  serv^ 

on 
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on  the  Defendant  was  of  a  declar- 
ation generally,  the  Court  refused 
to  set  aside  the  proceedings  for  ir- 
regularity. IVaikifu  v.  WoolUy. 
Page  6^ 

87.  An  affidavit,  intituled  A.  against 

.  B.  and  Another^  is  bad ;  for  the 
Defendants  should  be  described  by 
their  Christian  names  and  surnames. 
Doe^  on  the  demise  of  Spencer  and 
Others,  ▼.  Want  and  Another.  64^1 

28.  The  Court  will  not  compel  the 
attendance  of  a  witness  before 
the  prothonotary,  to  enable  him  to 
tax  a  bill  of  cosu  arising  in  this 
court,  referred  to  him  for  that  pur- 
pose by  a  Master  in  Chancery. 
Protheroe  v.  Thomas.  670 

29*  Where  a  Defendant  surrenders 
in  discharge  of  his  bail  in  the  va- 
cation after  the  term  in  which  final 
judgment  has  been  signed,  that 
term  is  reckoned  as  one  of  the  two 
.  terms  within  which  the  Plaintiff 
must  charge  him  in  execution. 
NiA  V.  Lovelace.  674 

50.  The  Court  refused  to  issue  a  dis^ 
tringas  to  compel  an  appearance  on 
an  affidavit  stating  the  declarations 
of  the  Defendant's  wife,  the  affi- 
davit being  insufficient  without 
tliem,  on  the  ground  that  the  De- 
fendant should  not  be  prejudiced 
by  the  declarations  of  his  wife. 
France  v.  Stephens.  698 

51.  Security  for  costs  cannot  be  re- 
quired from  a  foreigner  in  the  ha- 
bit of  residing  in  this  country  four 
months  in  the  year.  Duretl  ▼• 
Maiheson,  711 

52.  The  Court  will  not  amend  a  rule 
for  a  new  trial  by  providing  that 
the  action  shall  not  abate  by  the 


death  of  a  party,  where  a  surety 
has  previously  entered  into  a  bond 
for  payment  of  the  damages  and 
costs  of  the  second  trial.  Lopez  r. 
De  Tastet.  Page  718 

SS*  Where  a  verdict  Is  taken,  subject 
to  an  order  of  reference,  if  the  ar- 
bitrator refuse  to  make  his  award, 
the  Court  will  not  allow  a  verdict 
to  be  entered,  unless  the  order  of 
reference  be  made  a  rule  of  court. 
Kirkus  V.  Hodgson.  7SS 

S4.  A  British  officer  serving  abroad 
under  a  foreign  power,  not  com- 
pellable to  give  security  for  costs. 
(yLavJer  v.  Macdonald.  7S6 

M.  Security  for  costs  is  not  required 
from  a  person  while  in  this  country, 
although  usually  residing  abroad. 
Anonymous.  7S7 

PRINCIPAL  AND  AGENT. 
See   Assumpsit.      Bill    op    Ex- 
change, 1, 2.    Trover. 

PRINTER. 
S^eWoRK  AMD  Labour. 

PRISONER, 
And  see  Insolvent  Debtor. 
The  Court  will  not  change  the  cus- 
tody of  a  prisoner  where  the 
crown  is  concerned,  without  the 
express  consent  of  its  officers* 
Lei^  V,  Sherry.  148 

PRIZE. 

1.  A.i  when  a  prize  was  taken  by  a 
revenue  cutter,  bore  the  commis- 
sion of  mate,  but  was  acting  com- 
mander on  board  under  an  order 
from  the  commissioners  of  customs, 

com* 


9U  PROMISSOHY  NOTE. 


PROMOTIONS. 


commuDicated   by  letter   to   the 
comptroller  and  collector  of  the 

.  port  to  which  the  cutter  belonged, 

.  and  by  them  communicated  by 
letter  to  A.f  directing  him  to  take 
care  tliat  the  cutter  should  be  kept 

.  9X99&  under  hU  command^  to  the 
^nd  that  the  service  might  not  6uf« 
fer,  until  another  commander  should 
he  appointed:  Held,  that  he  was 
entitled  to  the  commander's  share 
under  the  king's  warrant,  referring 
to  a  former  warrant,  which  de- 
scribed the  share  as  to  be  distri- 
buted amongst  the  commanders, 
officers,  and  crew  of  the  vessel 
making  the  capture,  as  a  reward 
for  that  service  ;  although  the  for- 
mer commander,  whose  commis- 
sion as  such,  had  been  before 
withdrawn  and  cancelled  on  some 
supposed  misconduct,  and  who  had 
consequently  left  the  cutter,  was 
afterwards  restored,  and  a  new 
commission  granted  to  him,  bear- 
ing the  date  of  his  former  commis* 
sion,  viz.  a  date  anterior  to  the 
capture.   Taylor  v.  Pill.  Page  805 

2.  Held,  that  A.  was  not  entitled  to 
the  full  share  of  commander  with- 
out deducting  the  share  of  a  if«« 

.  puted  marinerp  who  was  on  board 

.  at  the  time  of  the  capture,  but 
who,  at  the  time  of  A*'»  beginning 

.  to  act  as  commander,  acted  as 
mate,  and  was  acting  as  such,  and 
not  as  a  deputed  mariner,  at  the 
time  of  capture,  but.  without  any 
commission  or  authority  to  act  as 
mate.    Ibid. 

PROMISSORY  NOTE. 
And  see  Money  Counts. 


1*  Asswmpnt  on  a 
payable  twelve  months  after  date 
to  the  Defiradant,  and  indorsed  by 

.  him  as  a  security  for  the  debt  of 
the  maker:  Held,  that  the  De^ 
fendant  was  entitled  to  notice  of 
non'pa3mient  by  the  maker;  and* 
•that  evidence  of  a  parol  agree* 
ment  at  the  time  of  making  and 
indorsing  the  note,  that  payment 
should  not  be  demanded  till  after 
the  sale  of  the  estates  of  the  maker* 
could  not  be  received  as  a  waiver 
of  the  right  to  such  notioe.  Free 
and  Another  v.  Hawims.  Page  92 

2.  The  Plaintiff  agreed  to  take  a  bdl 

.  of  exdiange  drawn  by  the  De- 
fendant and  accepted  by  A^  pay- 
able to  order,  in  satisfaction  of  a 
promissory  note  for  a  much  larger 
amount,  on  condition  that  the 
original  note  should  revive,  if  the 
bill  should  be  dishonoared*  The 
bill  vras  dishonoured ;  bat  no  de- 
mand was  made  on  the  Defendant 
on  the  day  it  became  due ;  and,  oa 
the  following  day,  the  Defendant 
tendered  the  amount,  which  the 
Plaintiff  refused  to  accept,  and 
sued  on  the  original  note :  Held, 
that  the  Plaintiff  was  not  entided 
to  recover.     Sonmrd  v.  Palmer. 

£77 

PROMOTIONS. 
See  Memoranda. 

PROTHONOTARY. 
See  Practice,  ^8. 

REPLEADER. 
See  Pleading,  12. 

RATE. 


EEPLEVIN. 


SERJ1LANTB  SIGNATURE.  915 


R 

RATE. 
See  Poor's  Rate. 


RECEIPT. 


SeefowEK^ 


RECOGNIZANCE. 
•See  PLBADiKOy  6. 

RECOVERY. 
See  Fines  and  Recoveries,  Prac- 
tice OF  PASSING.    Power,  1. 

REFERENCE. 
See  Award. 

RENT. 
S»  Administrator.  Aorxembnt. 
AssioNMENT.     Landlord  an9 
Tbna»t«    Replevin. 

RENT  CHARGE. 
See  Fines  and  Recoveries,  Prac- 
tice OF  passing,  27. 

REPLEVIN. 

And  see  Distress.    Plraduio»  12. 

Distress  under  a  magistrate's  war^ 
rant  to  levy  a  sum  ordered  by  bins 
under  the  statute  of  labourers, 
20  G.  2.  C.19.  The  Plaintiff  re- 
plevied, and  removed  his  replevin  by 
writ  of  re.  fa.  lo.  into  the  Court  of 
•  C.  P.  Tlie  Court  discharged  a  rule 
niti  to  set  it  aside,  obtained  on  the 
grouikd  that  die  sixth  section  of 


the  statute  provided  that  no  cer* 
Horari  or  other  process  sh^ld  re* 
move  proceedings  under  that  act 
into  any  court  at  Westmintter  f 
holding,  that  the  replevin  was  a 
collateral  proceeding,  and  not 
within  that  section.  WUion  v. 
WeUer  and  Another.        Page  581 

REPUBLICATION. 
See  Devise,  4. 

REVENUE. 
See  Freight*    Post  Horbb  DtJTf  . 

PRI2B. 

REVERSION. 
See  Crown  Grant. 

REVOCATION. 
£r^  Award.'   Devise,  4. 


SALE. 

See    Auctioneer.      Pleading,  8. 
Vendor  and  Vendee. 

SCIRE  FACIAS. 
See  Warrant  op  Attorney,  2. 

SEPARATION. 
See  Baron  and  Feme. 

SERJEANTS  SIGNATURE, 
See  Practice^  20. 

SERVICE 


M6     SPECIAL  DAMAGE. 


SPECIFIC  APPROPRIATIOM. 


SERVICE  OF  PROCESS. 
-tee  Pkactigs,  19. 

SET-OFF. 
See  Award,  8.    • 

SEWERS. 

Coknminioaen  of  aewen  have  not 
ittch  a  powoMion  m  tbeir  vorka  aa 
to  enable  them  to  maiDtain  an  ac- 

'  tion  of  trespass  against  wrodbg 
doers;  therefore,  where  the  eom* 

'  .miasioners  of  sewers  broughjt  an 
action  of  trespass  against  the  com- 
missioners of  a  harbour  for  pulling 
down  a  dam  erected  by  the  former 
across  a  navigable  stream,  and  had 
obtained  a  verdict,  the  Court  or- 
dered a  nonsuit  to  be  entered. 
The  Duke  ofNencatUe  and  Otken 
V.  Clark  and  Others.        Page  €02 

SHERIFF. 

See  Bankruptct,  7.  Execu- 
tion.     Fraudulbmt     Assiov- 

MBNT.      PrA^TIOK,  H*  SS. 

SHIP. 
See  Covbnant,  6.    Frxiort*     In- 
surance.     Monet    had    and 
'  RisoRivxDk    Prize* 

SHRUB& 
See  Distress,  S. 

SPECIAL  CASE. 
See  Practice,  20. 

SPECIAL  DAMAGE. 
See  Pleading,  21* 


SPECIAL  YEa»JtST.: 

&r  Practigb,  ll• 
.■  ..  -    ,   t  *•<.:  •    • 

SPECrtlOATfON.-  ^ 

500  Patent.    ' 

SPECIFIC  *APrt^o^RI4TIps. 

A*  a^oed  tp  coo&iga  gpods  io.JZ.  and 
C,  |breign  i^ercbants,  to  be  sold 
ahraad  4mi.  oammission  oq;^  ac- 
count, on  which  D*  guaranteed 
that  B.  and  CL  should  sell  the 
goods  to  the  best  advantage*  Be- 
fore any  tsansactioa  took  plaoe^  C* 
ceased  to  be  a  partnar  with  Bf 
and  D.,  residing  in  London,  took 
C.'s  place,  under  the  firm  of  & 
and  Co.  A.  afterwards. coos^giwd 
goods  to  B.  and  Co.  abroad,  who 
remitted  the  proceeds  to  D^  tat 
the  purpose  at  being  handed  over 
to  A»f  who,  in  consequence,  drew 
bills  upon  D.9  which  he,  bj  letter, 
agreed  to  accept,  stating  that  be 
depended  on  A.'%  promise  to  pro- 
vide fbr  them  if  remittances  abooU 
not  arrive  from  B.  and  Co.  to  meet 
them,  and  desiring  that  A.  would 
write  to  him  that  the  biOs 
drawn  do  account  of  A/% 
meats  to  B.  and  Co.  A.  becasse 
bankrupt,  previous  to  which  B» 
and  Co.  had  remitted  to  D.,  di- 
recting him  to  pay  A.  on  accooat 
of  goods  consigned  by  ^.,  which 
remittances  were  not  received  by 
D*  till  after  the  baidkniptcy.  B. 
and  Co.  afterwards  sent  other  re- 
mittances with  sjoiilar  directions, 

•  with  which  D.  credited  ^  ^^VMnk" 
rupt  in  his  account,  and-debiiri 


STATUTES. 


917 


him  iridi  the  aoceptanceB  given  by 
2>.  to  A.  before  his  bankruptcy, 
but  paid  afterwardf.  In  oMtunqfrit 
by  ^  asrigiiee  of  il.  to  recover 
the  last  remittances  firom  D.,  who 
had  applied  them  to  the  liquidation 
of  his  acceptances  in  favour  of  A.: 
Held,  that  he  was  not  entitled  to 
recover,  on  the  ground  of  a  spe- 
cific appropriation  of  the  pro- 
ceeds of  the  goods  consigned  to 
B.  and  Co.  before  the  banlcruptoy, 
to  provide  for  the  acceptances  so 
given  to  A.  by  D.  Thomas^  A$' 
Bignee  qf  Eaton^  a  Bankrupt^  v. 
Da  Coda.  Page  S45 

STAMP, 
And  see  EviDEivcBy  ^.    Monby  had 

AND  RECSIVBD,  S.    PRACTICE,  24. 

A  bond  to  secure  the  damages  to  be 
recovered  upon  a  new  trial,  and 
the  costs  of  the  action,  in  the  event 
of  the  result  of  a  second  action 
proving  similar  to  that  of  the  fiist 
action,  is  properly  stamped  with  a 
SSs.  stamp.    Lopet  v.  De  Tadet. 

712 

STATUTES    referred    to   in   ihis 
lOolume. 

RSK.& 

!•  e.  5.    (Additions.)  519 

HaK.7. 
19.  c.  9.    (Ottthiwiy.)  518 

Hsir.8.. 
SS.  e.5.    (Sewers.)  623 

Vol.  VIII. 


S2.  c  S4.    (Covenant. 

reversion.) 
S2:c.57.    (Distress.) 


Assignee  of 

/>ge7» 

IQli  )62 


Elxz. 
8.  C.2.    (Costs.) 
8.  c.  18.    ( Trmkg^uie.) 
IS*  e.S.    (IVocbmation.) 
1S.C.5.    (FVauduleni 


49.  C.2. 

43.  e.  7.' 


1.  €.  15. 
21.  c.  19. 


(Poor.) 
(Bankruptcy. 


Jac.1. 
(Bankrupt.) 
(Bankrupt. 

Car.  2. 

(Navigation.) 


648 
617 
919 

) 

678 
869.616 
Trading.) 
781.788 


166.786 

A  ossession.) 
79 


89 


12.  c.  18. 

15.  C.2.  (Stealing   or   destroying 

wood.)  182 

29.  e.  8.  (Frauds.)                     682 

GuL.8. 

9  A 10.  €.  17.      (Bill  of  exchUnge. 
Protest.    InteresL)  668 

Ann. 

1.  C.9.  (Stamp.  Apprentice.)  494 
8dr4.  €.9.  (Bill  of  exchange.  Pro- 
test. Interest.)  665 
6.C.2.  (Irish  registry.)  789 
7.  e.  25%  (Bill  of  exchange.  Pro- 
test. Interest.)  668 
9.  £.21.    (Apprenticesliip.)  495 

Geo.1. 
6.    puke  of  Shrewsbury's  estates.)  2 
S  P  Geo. 


MS 


STATUTES. 


STOPPAGE  IN  TRANSITU. 


Geo.  2. 

5.  c.SO.    (Bankrupt.    GaxeUe.    Mu- 
tual   credit.)     Pa;»e<  21,  22.  500. 
503,  504.,  505.  786 
7.  C.8.    (Stock-jobbing.)  268 

11.  c.  19.       (Avowry.       Growing 
crops.)  869. 438 

12.  (County  rates.)  570 
16.  e.  17*    (Insolvent  debtor.)     408 

18.  C.22.    (Apprenticeship.)       495 

19.  C.32.     (Bankruptcy.)  794 
20*  c.  19.    (Labourers.    K^levin.) 

521.  523 
82.  c.  28«    (Insolvent  debtors.) 

58,  59. 61 

Gko.  8. 
5.  C.46.  (Apprenticeship.)  493.495 

18.  C.84.     (Turnpike.)     425.  427, 

428.431 
16.  C.44.    (Turnpike.)  429 

IS.  C.28.    (Turnpike.)  ft6. 

19.  c.  62.   (Carrying  lime  coastwise.) 

799 
21.  C.20.    (Turnpike.)  424 

25.  C.51.    (Post^iorse  duty.)      653 

26.  c.  82.    (Duty  on  policies  of  in- 
surance from  fire.)  300 

S3.  C.5.     (Insolvent  debtors.)     58, 

59,60,61. 

87.    (%e  harbour.)  605 

37.  (Turnpike.)  800 

38.  C.78.    (Printer.)  142 

39.  C.79.  (Printer.)  143 
43.  (Earl  of  Shrewsbury's  estates.)  7 
48»  c.  46.    (Deposit  in  lieu  of  bail. ) 

557 

43.  c.  59.    (County  bridge  act.)  573 

44.  c.  98.  (Post-horse  duty.)  653 
46.  C.46.     (Turnpike.)     424.  426. 

429. 431. 


4&  c^lSS.    (Bankrapt.    Nodoo.) 

Paget  l€S.  787 

47.  C.91.    (Turnpike.)  795 

49.  c.  121.    ( Bankrupt.    Notice.) 

166. 176. 316. 818.  328.  825.  552. 

584.787 

54.  e.  170.    (Bastardy.)  ^1 

55.  C.80.  (Bridge.)  566.569 
55.  c.  187.  (Poor.)  239 
55.  c.  184.  (Stamp.)  713 
57.  c59.    (Post-horse  duty.)      653 

STOCK. 
See  MoKBT  Paid.    Pi^eadikg*  14. 

STOPPAGE  IN  TRANSITU. 

A  trader  in  London  was  in  the  habit 
of  purchasing  goods  at  Manekeder^ 
and  exporting  them  to  the  conti- 
nent soon  after  their  airiral  in 
London*  The  goods  so  consigned 
to  him  remained  in  the  waggon- 
office  of  the  Defendants,  who  were 
carriers,  until  they  were  removed 
by  his  agent  for  the  purpose  of 
being  shipped.  A  consignment  of 
goods  for  the  trader  was  deliTcred 
to  the  Defendants  on  the  9th  and 
12th  of  August;  on  the  14th  and 
17  th  the  goods  arriTcd  at  the 
waggon-office  of  the  Defendants 
on  the  16th  or  17th  the  trader  be- 
came  bankrupt ;  and,  on  the  19tb, 
notice  of  non-delivery  to  the  bank- 
rupt was  given  by  tlie  consignor 
to  the  Defendants,  who,  according 
to  order,  on  the  2l8t  delivered  the 
goods  to  a  third  house:  Held, 
that  the  assignees  of  the  baijmipt 

were 


TITH£6. 


TROVBIL 


M» 


were  entitled  to  recover  the  goods 
deposited  with  the  Defendants; 
and  that  the  right  of  the  consignor 
to  stoppage  la  transitu,  ceased  on 
the  arrival  of  the  goods  at  the 
waggon-office  of  the  Defendants 
in  London.  Rmoe  and  Another, 
Assignees  of  Lange,  v.  Piek/ord 
and  Another.  Page  83 


TOLL. 


SURETY. 

See    BANKRUPTCTf    8. 
Counts. 


MONST 


Promis- 


T 

TRAVERSE. 
See  PLRADiMOy  8. 

TENDER. 

See  Mutual   Credit- 
SORT  Note,  2. 

TIMBER. 
See  Freight* 

TITHES. ' 

A  layman,  lessee  of  the  tithes  of  cer- 
tain closes,  which  the  rector  lets 
by  auction  in  separate  lots  every 
year,  proves  a  sufficient  title  to 
enable  him  to  recover  on  the  stat. 
2&S Ed. 6.  for  not  setting  out  the 
tithes,  if  he  proves  that  he  received 
payment  for  tithes  in  a  former 
year*  Per  Dallas  C  J.  at  Nisi 
Prius.     Ganson  v.  Wdls.         542 


See  Turnpike. 


TRADING. 
See  Bankruptcy,  11* 

TRANSFER. 
See  Pleading,  14. 

TRAVELLING.     . 
See  Post  Horse  Duty. 

TREES. 
See  Distress,  2,  S. 

TRESPASS. 

AndseeCo8TBf2.  Distress,  2.  Ex- 
ecution. Practice,  1 1.  Sew- 
ers. 

1.  In  actions  of  trespass  and  false 
imprisonment,  the  question  of  rea- 
sonable and  probable  cause  for  the 
apprehension  of  the  Plaintiff  cannot 
be  left  to  the  jury.  HUl  and 
Wife  V.  Yates  and  Another. 

Page  182 
2.  Trespass  quare  clausumjregit  may 
be  maintained  against  a  stranger 
by  a  tenant  of  the  land  for  a  tres- 
pass committed  before  his  bank* 
ruptcy.     Clark  v.  Calvert.        742 

TROVER. 
And  see  Bankruptcy,  1. 7.     Bilz. 
ov    Exchange,    1*        Mutual 
Credit.      Stoffaos  in  Tran- 
situ. 

Where  A.  consigned  the  goods  of 

B.  to  C,  and  C,  widiout  notice  of 

the  right  of  B.,  sold  a  part,  and 

3P  2  kept 


'  TOtarpiis. <.:  a t  ^^     osKrAVP tfx^uRMncm. 


kepi  the  r^duiM^t  in  hb  poMes- 

..  IVMft^JieU.  ^CiW  iMibl^  in 
an  action  of  trover  by  i?«  f^r  the 
^  .'^W.*®^ |he gqpiJathf ji.yircre sold, 
^^Wfil}  if  fpf ,  those \  t^ia^  remaioed 
in:  his  .  ponefuoQu   ..  Fe^therHon* 
.    hanghy,  JohfuUm^  P9gc2S7 

&  Tfa^.lwnl^rupt  assigned  a  policy 
of  Msupanqe  to  the  Defendant; 
the  qompany,  howeyer^  consider- 
ing it  inva]id»paid  to  the  Defend- 
ant half  of  the  «im  insured  as  a 
gratiii^,    on    his  giving  up  .  the 
policy*    In  an  action  of  trover  by 
the  assignee  of  the  banloriyt  to  re- 
cover  the  value  of  the   policy: 
Held»  that  the  xalue  of  the  parch- 
.ment  only,  and  not  the  sum  gra- 
tuitously paid,    was    recoverable. 
H^gUt^  Assignee  qf  Hayes,  a  Bank^ 
rufi^y.  Wells.  264 

TRUSTEES. 

SeeCaowNGRAKTjS.    Exbcution. 
Pleading,  14.   ^owbr. 

TURNPIKE. 
!•  A  local  turnpike  act  imposed  spe- 
dfic  tolls  on  carriages  inpropor- 
tbn  to  the  breadth  of  their  wheels, 
such  tolls  being  encreased  in  pro- 
portion to  the  narrowness  of  the 
wheelsi  and  being  highest  where 
the  wheels  wl^e  of  less  breadth 
than  six  mches:  Held,  that  the 
carriages  suW^cl  ta  such  tolls  were 
exempted  from  the  additional  toll 
imposed  by  the  latter  part  of  the 
2Sd  lectien  of  the  statute  16  C^  ^ 
r.84.  (General   Turnpike    Act,) 


irauiAiUhai* -ib#  ijaaal  saaa 


awflT  0<faaaw,ifflrtiist  anifi  mbn 

S.  ^  .ariS9(ptU9»,,^^9tBrfpik»  MX, 
/catijagaa.ladeniiiriiJbDiiliieri^  fe 
aepaiffiitgv4Bsads>a»wgy*?^tfaP|lted 
^  .fsoii$  jtoU.  jyoi  Ae  ,faij|ifcqi>.isi  .which 
tJB^ejm9Xmsi%m^»  ^ff^i  ^oteA,  oi 
w^e. jM-o^pfipd|,;ai«l  bjitlie  same 
jiertifm,  ^ixiag^  lajen  i^th  oia- 
wxt  ^  Uppa,  wisre  alsp -eyfrnptcd, 
.  Ay  thfffbQowaigfaectioBy^e  tms- 
,  tees,  uqder  the.  act  were. empow- 
ered to  compound.  ''^^  pecKns 
residipg  in  one  pfinsh  and  oco^- 
ing  lapd^  in  m.  a4joinipfg  parah : 
Held,  thai  the  exemption  in  finraiir 
of  carriages  laden  with  manure  or 
lime  was  general,  and  not  confined 
or  restricted  by  the  preceding  part 
of  the  section  containing  the  ex- 
emption, or  by  the  following  sec- 
tion.   Higginiaik&m  v.  Pertms. 
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UMPlftE. 
Sie  A«rai;iu>>  4. 

UMDfiRWRITfiRS. 
See  Iksuraitce. 


USE  AND  OCCUPA^nON. 

And  see  AmifiKisTRAiroa.  * 

fThe  Def^ndant^  in  1799,  agreed  to 
take  the  premises  fpr  setentcco 
" 7t^ 


VEinWR  >  Aim  KfXNDSE;       WARDBN.  INTiTUB  SLEET.  OM 


Mted.   .i»MM»  *iUPlifa«tfMDn. 

tMMM-it*  ^Mft^ike^vfM  4ovif^.who 

tta«ie\ipan  bought  from  the  De- 

fettAwiHe^rMcKte' »#'  bfi  t^riii, 

'aMr«M*olltnte^^iii8tat  <tf  the 

VHiMftiY^irm  linew  MiMt)  who 

<»dtu}Ndt'«9ritory^Ml.    Tlieebn- 

tfactfdr  Mite  of'the  fee  was  then 

resdnBed':  Hfeld,  that  the  Thdn- 

ti A  weife  entitled  to  recover  fhim 

the  Defendant,  in  an  action  fbr  use 

and  bccnpattbn)  th«  rent  fr6in  IBIS 

to  the  end  oP  die  original  term,  as 

there  had  been  no  surrender  in 

wridng  of  h«  interest,  and  as  the 

Platntift  had  not  assented  to  the 

change  of  tenancy.    Matthews  and 

Another  y.  Smodl.  Page  2?0 


VARIANCE. 

See  PtBA0iiiG,  S.  7.  9, 10, 11. 14> 
15»16. 19.    Practics»16. 

VENDOR  AND  VENDEE. 

If  a  vendor  has  tine  until  a  given 
day  to  deliver  goodst  mA  ob^  a 
prior  day,  when  the  prices  are  low, 
he  fefh^es  m  ^promed  with  the 
contract,  after  which  the .  price 
rises,  the  purchaser,  not  rescinding^ 
is  nslitled  to  .recover  the  diflference 
between  tl^e  contract  price  and  the 
higher  price  which  the  goods  bear 
on  the  last  day  appointed  for  the 

.  fulfihnent  of  the  contract.  Leigh 
V.  Palcrsoiu  540 


Ant  eee  9i^%A%i¥f4}  ^^^V^kWtC^^ 


J^  -f 


:jo6  ns 


In  an  action  dnrectfed'^hy^tfie'^ce- 
Chanceltor'td  try  the  ^tmfy'^of  a 
commission  est  bankrupt,  ft  h^ng 
4worn  by  the'Defendany'#it£out 
contradiction  by  the  FTaiiitif,  ^^thb 
bankrupt,)  who  had  laid  the  venue 
in  Middlesex t  that  preVidusly  to 
the  issuing  of  the  cbmi^iiiiicm  the 
Plaintiffhad  resided  in  WiMKyr; 
that  all  his  dealings  had'  tidcen 
place  in  Yorkshire  and  its  Vicinity ; 
and  that  all  the  Defendant's  wit- 
nesses resided  there,  and  tKe  Plain* 
tiff  not  having  disclosed  by  affidavit 
that  he  had  any  material  evidence 
to  give  in  Middlesex,  the  Court 
allowed  the  Defendant  to  change 
the  venue  to  Lancaster  oti  payment 
of  costs.  Parker  Y.  Easttoood* 

Page6S5 

VERDICT..    ./;  ' '^' 
See  Spici AL  Vsedicx.  P&acticb,  1  • 


VICARAGE. 
See  Dii*APiDATioii8. 
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WAIVBR. 
Sm  Pkomissort  NOTB,  1. 

WARDEN  OF  THE  FLEET. 
Sci;FtBADiNG,13.  Phactiok,  7. 19. 
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